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/.  P.  Gray,  P.  Gray  and  D,  Turpie,  for  appellant. 
W.  A.  Thompson  J  J.  W.  Thompson  and  L,  T  MicheneTy  At- 
torney General,  for  appellee. 

Elliott,  C.  J. — The  board  of  equalization  of  Randolph 
county  entered  an  order  reading  thus :  "  On  motion,  the  board 
increased  the  assessment  of  Peter  Kuntz  on  personal  prop- 
erty twenty  thousand  dollars."  Prior  to  the  meeting  of  the 
board  Kuntz  had  listed  his  property  for  taxation.  He  was 
subpoenaed  before  the  board,  and  testified  as  a  witness,  but 
did  so  under  protest. 

We  have  given  to  the  principal  question  in  this  case  much 
and  careful  study,  and  we  are  compelled  to  hold  that  the 
statutory  provisions  concerning  the  authority  of  the  county 
board  of  equalization  to  increase  the  valuation  of  the  prop- 
erty of  an  individual  taxpayer,  listed  by  him  for  taxation,  are 
unconstitutional.  We  limit  our  decision  to  this  point,  and 
mark  the  limit  as  distinctly  and  definitely  as  we  can.  We 
do  not  affirm  that  the  provisions  of  the  statute  conferring 
authority  upon  the  county  board  to  change  the  general  levy 
are  invalid,  nor  do  we  affirm  that  they  are  invalid  in  so  far 
as  they  confer  authority  to  make  orders  affecting  taxpayers 
generally.  We  do,  however,  affirm  that  they  are  invalid  in 
so  far  as  they  assume  to  confer  authority  upon  the  board  to 
conclusively  change  the  valuation  placed  upon  property  by 
an  individual  taxpayer,  or  to  add  property  to  his  list.  We 
are  satisfied  that  the  statute  is  in  conflict  with  the  Constitu- 
tion, for  the  reason  that  it  assumes  to  confer  authority  upon 
the  board  to  add  to  a  citizen^s  taxes  without  giving  him  an 
opportunity  to  be  heard,  and  thus  denies  him  due  process  of 
law.  Our  judgment  is,  that,  after  a  citizen  has  listed  his  prop- 
erty, no  change  in  the  list  can  be  compulsorily  made  by  an 
officer  or  tribunal  whose  decision  is  final,  until,  by  due  process 
of  law,  he  has  had  an  opportunity  to  vindicate  the  correctness 
of  his  list  or  resist  an  attempt  to  increase  the  valuation.  The 
presumption  is  that  men  obey  the  law,  and  act  in  good  faith, 
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and  under  this  long  settled  rule  it  must  be  held  that^  until 
the  contrary  is  shown,  the  taxpayer  is  entitled  to  have  his  list 
accepted  as  correct  and  just.  The  contrary  can  not  be  legally 
and  conclusively  shown  unless  he  has  an  opportunity  to  be 
heard,  and  this  opportunity  he  can  not  have  unless  notice  is 
given  him  before  a  conclusive  decision  is  made.  The  statute 
does  not  provide  for  notice  to  taxpayers  whose  taxes  it  is  pro- 
posed to  increase,  and  this  infirmity  destroys  it,  in  so  far  as 
it  affects  such  citizens.  It  is  not  enough  that  in  fact  the  tax- 
payer does  have  some  notice  or  information,  for  the  law  must 
provide  for  notice  or  else  no  legal  notice  can  be  given.  A 
man  may  be  subpoenaed  as  a  witness  in  an  action  pending 
against  him,  but  unless  he  is  summoned  or  notified  as  a  party^ 
under  some  law  authorizing  a  summons  or  a  notice,  the  pro- 
ceedings are  utterly  void.  A  man  may  be  served  with  a  writ- 
ten notice  that  a  petition  for  a  ditch  is  pending,  but  if  there 
be  no  law  authorizing  notice  it  will  be  unavailing.  A  notice 
not  authorized  by  law  is,  in  legal  contemplation,  no  notice. 

We  do  not  assert  that  the  proceedings  would  be  void  where 
there  is  some  notice,  although  not  given  in  strict  conformity 
to  law,  for  we  know  that  a  defective  notice,  assumed  to  be 
given  under  a  statute,  will  be  sufficient  to  uphold  jurisdiction 
as  against  a  collateral  attack.  Montgomery  v.  TFa«ew,  116 
Ind.  343 ;  Hume  v.  ChnduiU,  76  Ind.  598. 

But  there  must  be  an  assumption  of  the  right  to  give  notice, 
and  there  must  be  some  law  authorizing  this  assumption.  At 
all  events,  there  must  be  color  of  right,  and  without  a  law 
authorizing  notice  there  can  be  none.  We  approve,  as  fully 
as  language  can  do,  the  doctrine  of  former  decisions,  that  the 
Legislature  has  ample  authority  to  prescribe  what  the  notice 
shall  be.  Johnson  v.  Lewis,  115  Ind.  490;  Garvin  v.  Dauss- 
man,  114  Ind.  429;  Carr  v.  State,  etc.,  103  Ind.  548 ;  Hobbs 
V.  Board,  etc.,  103  Ind.  575. 

We  affirm,  too,  that  whether  the  notice  is  by  publication 
or  by  personal  service,  it  will  sustain  jurisdiction,  provided 
there  is  back  of  it  some  law  providing  for  notice.     Whilo 
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affirming  these  various  propositions^  we  also  affirm  that  where 
individual  property  rights  are  affected  there  must  be  provi- 
sion for  notice  made  by  law  before  there  can  be  a  final  and 
conclusive  adjudication.  Only  the  law  can  prescribe  the  form 
of  the  notice^  and  the  law  must  provide  for  it.  Where,  there- 
fore, individual  rights  are  concerned,  and  the  matter  is  one 
upon  which  a  party  is  entitled  to  be  heard,  a  proceeding  con- 
clusively and  finally  disposing  of  individual  property  rights 
will  be  void,  unless  founded  upon  a  law  providing  for  notice 
of  some  kind.  Where  the  matter  to  be  decided  is  one  of  pure 
discretion,  and  the  tribunal  decides  upon  its  own  judgment, 
unaided  by  evidence,  then  notice  is  not  essential.  StcUe,  ex  reL, 
V.  Johnson,  105  Ind.  463 ;  Fries  v.  Brier,  111  Ind.  65 ;  Trim- 
ble V.  McGee,  112  Ind.  307 ;   Weaver  v.  Templin,  113  Ind.  298. 

But,  in  adding  to  property  listed  by  the  taxpayer,  or  in 
increasing  the  valuation  put  upon  listed  property  by  him,  a 
board  of  equalization  does  nofc  exercise  arbitrary  power  or 
unrestricted  discretion ;  on  the  contrary,  it  must  be  guided 
by  the  law  and  the  facts,  and  has  no  right  to  add  to  the  list 
of  the  taxpayer  property  he  does  not  own;  nor  has  it  author- 
ity to  increase  the  valuation  of  property  without  giving  the 
taxpayer  legal  notice,  thus  affording  him  an  opportunity  to 
adduce  evidence  or  furnish  information.  It  is  a  serious  mat- 
ter to  charge  a  person  with  fraudulently  or  falsely  listing  his 
property,  and  to  add  to  his  list,  or  to  increase  the  valuation 
of  property,  imposes  upon  him  a  burden,  for  it  deprives  him 
of  property  in  the  form  of  money. 

That  notice  is  required  in  all  cases  where  individual  prop- 
erty rights  are  involved,  and  the  matter  is  not  one  of  pure 
discretion,  has  been  again  and  again  decided  by  our  own  and 
other  courts.  Strosser  v.  City  of  Fori  Wayne,  100  Ind.  443; 
Troyer  v.  Dyar,  102  Ind.  396 ;  Jackson  v.  State,  etc,  103  Ind. 
250;  Johnson  v.  Lewis,  supra;  Board,  etc.,  v.  Gruver,  115 
Ind.  224,  and  cases  cited. 

That  the  notice  must  be  authorized  by  law,  is  affirmed  by 
many  cases.     The  rule  is  thus  stated  in  one  case :  ^*  It  is  not 
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enough  that  the  owners  may  by  chance  have  notice,  or  that 
they  may  as  a  matter  of  favor  have  a  hearing.  The  law  must 
require  notice  to  them,  and  give  them  the  right  to  a  hearing 
and  an  opportunity  to  be  heard/'  Stiuirt  v.  Palmer,  74  N. 
Y.  183. 

Judge  Cooiey,  in  speaking  of  the  correction  of  tax  lists, 
says:  '^  It  is  a  fundamental  rule  that  in  judicial  or  quasi  jn- 
dicial  proceedings  affecting  the  rights  of  the  citizen,  he  shall 
have  notice  and  be  given  an  opportunity  to  be  heard  before 
any  judgment,  decree,  order  or  demand  shall  be  given  and 
established  against  him.  Tax  proceedings  are  not  in  the 
strict  sense  judicial,  but  they  are  quasi  judicial,  and  as  they 
have  the  effect  of  a  judgment,  the  reasons  which  require  no- 
tice of  judicial  proceedings  are  always  present  when  the  con- 
clusive steps  are  to  be  taken.''  Cooley  Taxation  (2d  ed.),  363. 

An  author  who  has  recently  written  on  the  subject  con- 
cludes his  discussion  by  saying :  "  There  is  really  but  one 
logical  and  consistent  position  in  the  matter,  and  that  is  that 
a  statute  that  does  not  provide  for  notice  is  invalid."  Lewis 
Eminent  Domain,  section  368. 

A  very  thorough  discussion  of  the  question  will  be  found 
in  Johnson  v.  Joliet,  etc.,  R.  R,  Co.,  23  111.  124.  We  need 
not,  however,  look  beyond  our  own  reports,  for  our  own  de- 
cisions declare  that  the  statute  itself  must  provide  for  notice. 
Campbell  v.  Dwiggins,  83  Ind.  473 ;  Jackson  v.  State,  etc,  104 
Ind.  516;  Fries  v.  Brier, supra;  Johnson  v.  Leuns,  supra. 

We  said  in  Jackson  v.  State,  etc.,  supra,  that  "  The  notice 
must  assume  to  be  such  as  the  law  requires,  but,  in  order  to  re- 
pel a  collateral  attack,  it  need  not  be  a  valid  notice."  And  in 
Garvin  v.  Daussman,  supra^  we  said  :  "  It  is,  without  doubt, 
essential  to  the  validity  of  every  law  under  which  proceed- 
ings may  be  had  for  the  taking  of  property,  or  to  impose  a 
burden  upon  it  which  may  result  in  taking  it,  that  the  law 
make  provision  for  giving  some  kind  of  notice  at  some  stage 
in  the  proceeding." 

The  ultimate  conclusion  which  we  reach  is,  that,  where  a 
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conclusive  decision  is  authorized,  the  statute  itself  must  pro- 
vide for  notice,  and  secure  it  to  the  taxpayer,  not  as  matter 
of  favor,  but  as  a  matter  of  right. 

We  agree  with  the  appellee's  counsel  that  the  board  of 
equalization  is  not  a  judicial  tribunal,  in  the  strict  sense  of 
the  term ;  but  while  this  is  true,  it  is  also  true  that  it  pos- 
sesses functions  of  a  judicial  nature.  Wilkins  v.  State^  113 
Ind.  614.  Judicial  powers  are,  as  we  said  in  the  case  cited, 
lodged  in  the  courts,  and  where  the  Constitution  distributes 
the  judicial  power,  it  can  only  be  exercised  by  the  tribunals 
named  by  the  Constitution,  and  constituted  as  the  Constitu- 
tion provides.  Gree^ough  v.  Oreenoughy  11  Pa.  St.  489; 
Chandler  v.  iVowA,  5  Mich.  409 ;  Alexander  v.  Bennett,  60  N. 
Y.  204 ;  Van  Slyke  v.  TrempealeaUy  etc..  Ins.  Co.,  39  Wis.  390 
(20  Am.  R.  50) ;  Gibson  v.  Emerson,  7  Ark.  172 ;  Gregory  v. 
Staie,  ex  rel,  94  Ind.  384 ;  Shoultz  v.  McPheeters,  79  Ind.  373. 

But  while  we  hold  that  the  authority  of  the  board  of  equal- 
ization is  not  judicial,  we  also  hold  that  it  is  in  its  nature 
so  far  judicial  as  to  require  notice  to  one  whose  individual 
rights  are  directly  affected.  We  are  inclined  to  concur  with 
appellee's  counsel  that  the  judgment  of  the  board  is  conclu- 
sive, but  to  that  proposition  we  add  that  it  is  only  so  where 
'  there  is  jurisdiction,  and  that  notice  to  one  whose  list  is  to  be 
added  to  or  whose  valuation  is  to  be  increased  is  essential  to 
give  jurisdiction.  Clinton  School  District's  Appeal,  56  Pa.  St. 
315;  Osborn  v.  Inhabitants  of  Danvers,  6  Pick.  98 ;  Hughes 
V.  Kline,  30  Pa.  St.  227;  Macklot  v.  City  of  Davenport,  17 
Iowa,  379  ;  Deane  v.  Todd,  22  Mo.  90 ;  Mclntyre  v.  Towji  of 
White  Creek,  43  Wis.  620. 

I'he  fact  that  the  judgment  is  conclusive  supplies  a  strong 
reason  for  holding  that  the  taxpayer  should  have  an  oppor- 
tunity to  be  heard,  and  that  he  should  be  heard  before  his 
list  or  his  valuation  is  set  aside  or  changed.  The  power  to 
hear  and  determine,  where  there  is  a  question  admitting  of 
controversy  and  the  entire  matter  is  not  one  of  absolute  and 
arbitrary  discretion,  implies  that  in  reason  and  justice  the 
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law  should,  by  making  provision  for  notice,  give  the  parties 
an  opportunity  to  be  heard,  for  otherwise  it  can  not  be  justly 
said  that  there  is  due  process  of  law. 

Thus  far  we  have  proceeded  upon  the  assumption  that  the 
statute  does  not  provide  for  notice  to  the  individual  tax- 
payer whose  list  is  to  receive  additions  or  whose  valuation  is 
to  be  increased,  and  if  this  assumption  can  not  be  made  good 
our  reasoning  is  invalid.  It  is,  however,  not  difficult  to 
prove  the  validity  of  our  assumption.  The  statute  itself 
supplies  the  requisite  proof.  It  does  provide  notice  suffi- 
cient for  two  classes  of  judgments,  but  for  no  others.  It 
provides  for  notice  sufficient  as  to  all  general  changes  in  the 
levy,  and  sufficient  as  to  all  who  have  complaints  to  make, 
and  over  these  matters  jurisdiction  arises  when  the  notice  is 
given  as  the  statute  directs.  But  there  is  no  provision  for 
notice  to  the  individual  taxpayer  whose  list  is  to  be  added  to 
or  whose  valuation  is  to  be  increased.  Its  provisions  on  the 
subject  of  notice  are  these :  "  Two  weeks'  previous  notice 
of  the  time,  place,  and  purpose  of  such  meeting  shall  be  given 
by  the  county  auditor  in  some  newspaper  of  general  circu- 
lation, printed  and  published  in  the  county,  or,  if  no  news- 
paper be  published  in  the  county,  then  by  posting  up  notices 
in  three  public  places  in  each  township  in  the  county .''  Sec- 
tion 6397,  R.  S.  1881.  This  notice,  it  is  obvious,  can  not 
require  every  taxpayer  in  the  county  to  be  in  attendance  at 
the  meeting  of  the  board  to  see  that  no  additions  are  made 
to  his  list.  As  additions  to  his  list  affect  him  as  an  individ- 
ual, he  is  entitled  to  notice  as  an  individual.  He  is  not 
within  the  scope  of  the  statute,  since  he  is  not  bound  to 
assume  that  there  will  be  any  change  in  the  verified  list 
given  by  him  to  the  assessor. 

His  rights  are  distinct  from  those  of  the  public,  and  from 
the  rights  of  those  persons  who  have  complaints  to  make. 
Those  who  believe  themselves  wronged  by  having  property 
listed  to  them  that  they  do  not  own,  or  who  believe  that  their 
property  has  been  overvalued,  are  actors ;  they  move,  they 
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take  the  initiatory  step^  and  they  must  come  before  the  board 
under  the  notice  prescribed  by  the  statute.  But  with  the  tax- 
payer whose  assessment  is  to  be  increased,  it  is  otherwise ; 
he  is  not  the  actor,  he  does  not  take  the  initiatory  step,  but, 
on  the  contrary,  he  is  passive  and  inactive  until  brought  be- 
fore the  board  by  notice.  He  is  not  under  any  legal  obliga- 
tion to  move  until  notice  comes  to  him — indeed,  he  can  not 
move  if  he  is  content  with  his  list  and  assessment — for  there 
is  nothing  for  him  to  do.  The  taxpayer  who  has  a  complaint 
to  make  occupies  a  position  very  similar  to  that  of  the  plain- 
tiff in  an  ordinary  action,  while  the  person  whose  taxes  are 
to  be  increased  is  in  a  position  very  like  that  of  a  defendant. 
We  must  hold  that  such  a  taxpayer  is  entitled  to  notice,  or 
else  we  must  hold  that  he  is  bound,  at  his  peril,  to  keep  vig- 
ilant watch  of  the  proceedings  lest  property  he  does  not  own 
be  assessed  to  him,  or  the  valuation  of  his  listed  property  be 
increased.  In  the  absence  of  notice  to  him  as  an  individual, 
he  is  not  bound  to  exercise  any  such  vigilance.  Claybaugh 
V.  Baltimore,  etc.,  R.  W.  Co.,  108  Ind.  262  ;  Munaon  v.  Blake, 
101  Ind.  78. 

It  would  be  almost  as  unjust  to  compel  such  a  taxpayer  to 
be  constantly  on  the  watch  during  the  meeting  of  the  board 
as  to  compel  a  defendant  who  has  failed  to  pay  a  note,  violated 
a  covenant,  or  committed  a  trespass,  to  watch  the  dockets  of 
the  court  during  term-time.  The  notice  does  no  more  than 
inform  the  public  that  the  board  will  be  in  session  at  a  desig- 
nated time  and  place,  and  no  one  is  bound  to  act  upon  the 
notice  farther  than  to  present  complaints  or  resist  general 
changes  in  the  levy ;  certainly  no  one  is  bound  to  know  that 
a  complaint  will  be  preferred  against  him  affecting  his  indi- 
vidual rights. 

If  one  taxpayer  is  bound  to  keep  watch  during  the  session 
of  the  board,  so  are  all,  and  the  result  would  be  that  the 
meetings  of  the  board  would  be  thronged  with  taxpayers,  or 
else  their  rights  be  at  the  mercy  of  the  board.  The  organic 
law,  to  which  all  statutes  must  yield,  does  not  intend  that 
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such  a  thing  shall  ever  occur,  for  it  requires  notice  to  each 
person  whose  individual  property  rights  may  become  the  sub- 
ject of  investigation  and  final  adjudication.  This  is  a  fun- 
damental principle  ruling  all  the  departments  of  government. 
A  decision  of  a  judicial  nature,  conclusively  deciding  upon* 
the  individual  property  rights  of  a  citizen,  and  imposing  a 
burden  upon  him,  can  only  be  given  in  a  proceeding  of  which, 
before  a  final  and  conclusive  judgment  is  reached,  the  citizen 
has  notice,  for  without  such  notice  there  can  not  be  due  pro- 
cess of  law.  A  decision  not  final,  but  subject  to  review,  may 
not  necessarily  require  notice,  but  a  final  decision  must  be 
based  on  a  notice  provided  for  by  law. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 

Filed  Jan.  22, 1889. 


117 
118 
110 

0 

166 

5 

ill 

0 
107 

aoo 

117 
181 
182 

117 
139 

9 

886 

9 
177 

No.  13,506. 

Cook  v.  Walling. 

Mabbied  Woman. — Mortgage. — Invalid  Unleaa  Lawful  Husband  Jotns.-^Es-      ,117        9i 

toppd. — Where  a  woman,  whose  husband  has  been  absent  and  not  heard      I 

of  for  more  than  seven  years,  assumes  that  he  is  dead  and  marries  an- 
other man,  and  while  cohabiting  with  the  latter,  and  claiming  him  to 
be  her  husband,  executes  a  mortgage  upon  her  separate  real  estate,  in 
which  he  joins,  she  may,  upon  the  subsequent  return  of  her  lawful  hus- 
band, and  the  resumption  of  marital  relations  with  him,  defeat  the 
mortgage  by  a  plea  that  he  did  not  join  therein  as  required  by  law, 
there  being  no  ground  for  the  application  of  the  doctrine  of  estoppel. 

&A.WB.—E8tappel  Under  Act  of  lS81,^Priar  Contract,— The  statute  of  1881 
providing  that  married  women  shall  be  bound  by  an  estoppel  in  paiSf 
has  no  application  to  prior  contracts. 

From  the  Floyd  Circuit  Court. 
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J.  V.  Kelso,  for  appellant. 

A.  Dowling  and  J.  H.  Stotaenburg,  for  appellee. 

Mitchell,  J. — The  question  for  decision  arises  upon  the 
following  facts,  which  are  admitted  by  the  pleadings :  In  De- 
cember, 1855,  the  appellee,  Mary  C.  Walling,  became  the 
lawful  wife  of  Creed  A.  Walling,  who,  after  living  with  her 
until  some  time  in  the  year  1860,  went  to  parts  unknown 
and  was  not  again  heard  of  until  the  year  1876,  a  period  of 
some  sixteen  years.  After  Walling  had  been  thus  absent 
for  more  than  seven  years,  acting  under  the  supposition  that 
he  was  dead,  the  appellee  married  Alexander  E.  Hughes,  and 
removed  from  a  foreign  State  with  him,  where  they  had 
theretofore  resided,  to  Floyd  county,  Indiana.  She  pur- 
chased a  tract  of  land  in  the  above  named  county,  which 
was  conveyed  to  her  by  the  name  of  Mary  C.  Hughes.  In 
1875,  the  appellee,  by  the  name  of  Mary  C.  Hughes,  joined 
with  her  supposed  husband,  Alexander  E.  Hughes,  in  mort- 
gaging the  real  estate  so  purchased  and  owned  by  her,  to 
secure  a  debt  due  from  Hughes  to  the  appellant,  Kate  C. 
Cook.  The  appellee  lived  and  cohabited  with  Hughes,  and 
claimed  him  as  her  husband,  and  claimed  and  was  reputed  to 
be  his  lawful  wife,  during  all  the  time  they  lived  in  Indiana, 
until  the  year  1876,  when  Walling  returned  and  made  the 
fact  known  that  he  was  still  in  life,  whereupon  the  appellee 
obtained  a  divorce  from  Hughes,  and  resumed  and  has  ever 
since  continued  marital  relations  with  Walling. 

The  question  is,  whether  or  not  in  a  suit  to  foreclose  the 
mortgage  given  as  above,  the  facts  hereinbefore  recited  are 
sufEcient  to  avoid  a  special  plea  by  Mary  C.  Walling,  in 
which  she  alleged  that  the  lands  described  in  the  mortgage 
were  her  separate  estate,  and  that  at  the  time  of  the  execu- 
tion of  the  mortgage,  she  was  and  ever  since  had  been  the 
wife  of  Creed  A.  Walling,  and  that  he  did  not  join  in  the 
execution  of  the  mortgage. 

A  statute  touching  the  marriage  relation,  in  force  at  the 
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time  the  mortgage  was  executed^  as  well  as  that  now  in  foree^ 
declares  that  a  married  woman  shall  have  no  power  to  en- 
cumber or  convey  her  real  estate,  except  by  deed  in  which 
her  husband  shall  join.  1  R.  S.  1876,  550  (section  5117,  R. 
S.  1881). 

It  being  conceded  by  the  record  that  the  appellee  was,  at 
the  time  she  executed  the  mortgage,  the  lawful  wife  of  Creed 
A.  Walling,  and  that  he  did  not  join  therein,  it  follows  in- 
evitably that  the  mortgage  was  a  nullity.  The  power  of  a 
married  woman  to  convey  or  encumber  her  separate  real 
estate  is  wholly  statutory,  and  any  deed  or  other  instrmnent 
purporting  to  convey  or  encumber  her  land,  in  which  her 
husband  has  not  joined,  is  absolutely  void  because  of  the 
want  of  power  or  capacity  on  her  part  to  execute  such  an 
instrument  without  being  joined  therein  by  her  husband. 
As  has  been  said,  ^^  The  instrument  has  the  form  and  sem- 
blance of  a  deed,  and  nothing  more."  Lowell  v.  Daniels,  2 
Gray,  161  (61  Am.  Dec.  448).  It  is  without  legal  force  and 
of  itself  creates  no  equity  which  the  courts  can  recognize  or 
protect.     Otis  v.  Gregory ,  111  Ind.  504,  and  cases  cited. 

Tacitly  conceding  the  invalidity  of  the  instrument,  it  is, 
nevertheless,  contended  with  much  plausibility,  that,  because 
the  appellee  was  living  and  cohabiting  with  Hughes,  and  be- 
cause the  latter,  assuming  to  be  her  husband,  joined  in  the 
execution  of  the  mortgage,  she  ought  now  to  be  estopped 
from  asserting  that  her  husband  did  not  join  therein. 

An  estoppel  in  pais  has  for  its  foundation  the  proposition 
that  a  person  sui  Juris  has,  by  misrepresenting  the  truth,  pur- 
posely induced  another  to  believe  in,  and  act  upon,  the  ex- 
istence of  certain  facts,  which,  if  they  were  now  made  to  ap- 
pear different  from  what  they  were  represented  to  be,  would 
cause  substantial  injury  to  the  person  who  acted  on  the  faith 
of  the  representation.  When,  therefore,  a  married  woman 
deals,  or  assumes  to  deal,  in  respect  to  a  matter  concerning 
which  her  common  law  disabilities  have  been  removed,  she 
will  be  bound  by  an  estoppel  in  pais,  as  any  other  person,  and 
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in  case  she  makes  affirmative  representations  concerning  the 
character  in  which  she  proposes  to  contract — whether  for  the 
benefit  of  herself  or  of  some  third  person — and  thereby  in- 
duces another,  who  acts  in  good  faith,  to  contract  with  her, 
supposing  the  contract  to  be  of  the  character  represented,  she 
will  be  estopped  to  deny  the  representations,  in  case  she  would 
have  been  sui  juriSy  in  respect  to  the  contract,  had  the  facts 
been  as  represented.  Orr  v.  White,  106  Ind.  341 ;  Rogers  v. 
Union  Cent.  L,  Ins,  Co.,  Ill  Ind.  343;  Lane  v.  Schlemmer, 
114  Ind.  296  ;  Bodine  v.  Killeen,  53  N.  Y.  93. 

Where,  however,  the  contract  relates  to  a  matter  concern- 
ing which  all  the  common  law  disabilities  continue,  so  that 
the  contract  is  utterly  void  for  want  of  power  or  capacity  to 
make  it,  the  doctrine  of  estoppel  can  not  be  invoked  in  order 
to  remove  the  incapacity.  In  other  words,  while  a  married 
woman  may  be  estopped  by  affirmative  representations  con- 
cerning the  character  of  a  contract,  which,  if  her  representa- 
tions be  true,  she  is,  notwithstanding  her  coverture,  under 
no  legal  disability  to  make,  she  can  not,  by  her  own  act  or 
representation,  remove  hqr  legal  incapacity  to  make  a  con- 
tract, which  coverture  alone,  under  any  and  all  circumstances^ 
disqualifies  her  from  making,  except  in  a  prescribed  way. 
Carpenter  v.  Carpenier,  45  Ind.  142 ;  Levering  v.  Shockey, 
100  Ind.  558 ;  Bank  of  America  v.  Banks,  101  U.  S.  240 ; 
Sims  V.  Everhardt,  102  U.  S.  300 ;  Keen  v.  Coleman,  39  Pa. 
St.  299  (80  Am.  Dec.  524) ;  Klein  v.  Caldwell^  91  Pa.  St.  140; 
Morrison  v.  Wilson,  13  Cal.  494  (73  Am.  Dec.  593) ;  Todd  v. 
Pittsburgh,  etc.,  R.  R.  Co.,  19  Ohio  St.  514. 

The  statute,  as  well  as  the  common  law,  deprives  a  married 
woman  of  all  power  to  convey  or  encumber  her  separate  real 
estate,  except  by  deed  in  which  her  husband  shall  join.  With- 
out the  joinder  of  the  person  who  occupies  toward  her  the 
legal  relation  of  husband,  the  impediment  in  the  way  of  a 
deed  by  a  married  woman  is  an  absolute  incapacity  to  con- 
tract, and  this  legal  incapacity  is  not  cured  nor  removed  be- 
cause some  person  other  than  her  husband  has  joined  in  the 
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deed,  even  though  she  may  be  at  the  time  cohabiting  with 
such  person  in  the  honest  belief  that  he  is  her  husband. 

It  would  present  a  contradiction  in  terms  to  hold  that  an 
abortive  attempt  by  a  married  woman  to  make  a  deed,  which 
she  had  no  legal  capacity  to  make,  should  remove  her  inca- 
pacity by  the  application  of  the  doctrine  of  estoppel.  Behler 
V.  Weybum,  59  Ind.  143. 

Desertion  or  continued  and  unheard  of  absence  may  con- 
stitute a  ground  of  divorce,  and  in  case  .a  husband  shall  have 
absented  himself  from  his  usual  place  of  residence,  and  gone 
to  parts  unknown  for  a  given  period,  the  court  having  pro- 
bate jurisdiction  may  appoint  an  administrator,  after  which 
appointment,  the  wife  of  the  departed  person  shall  have  all 
the  rights  and  independent  powers  of  a  feme  solcy  and  may 
contract  and  execute  deeds  for  herself.  Sections  2232,  2234, 
R.  S.  1881.  But  a  married  woman  who  has  been  deserted 
can  not  lawfully  contract  a  second  marriage,  during  the  life- 
time of  her  husband,  without  obtaining  a  divorce,  nor  can 
she  alien  or  encumber  her  real  estate  in  his  absence,  except 
by  pursuing  the  course  indicated  by  the  statute.  Rhea  v.  Rhen- 
ner,  1  Pet.  105;  Beokman  v.  Stanley y  8  Nev.  257;  Harri- 
son v.  Brown,  16  Cal.  287. 

The  appellee's  second  marriage  was  a  nullity,  because  her 
husband  was  alive  at  the  time,  and  for  the  same  reason  her 
deed  was  void,  although  joined  in  by  a  person  supposed  to 
be  her  husband,  but  who  in  fact  was  not. 

Whether  or  not  the  conclusions  above  stated  would  be  in 
any  way  modified  had  the  mortgage  in  suit  been  executed 
since  the  statute  of  1881,  touching  estoppels  in  pais,  affect- 
ing married  women,  came  in  force,  we  need  not  now  inquire. 
It  is  enough  to  say  the  statute  referred  to  has  no  application 
to  the  contract  in  question. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  22, 1889. 
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No.  9,342. 

Plunkett  et  al.  v.  Black. 

Pleading. —  Written  Instrument. — ExhiMt.  ^Practice. — A  written  instrument 
which  is  filed  with  a  complaint,  but  is  not  the  foundation  of  the  action, 
is  not  a  part  of  the  pleading  and  will  not  be  considered  in  aid  of  it. 

Judgment. —  Anntdment —  Injunction. —  Compromise.  —  Contract. —  Considera- 
tion.— A  complaint  to  annul  a  judgment  and  enjoin  a  levy  thereunder, 
alleging  that  the  parties  to  the  judgment  had  entered  into  an  agree- 
ment compromising  the  matters  in  difference  between  them  and  stipu- 
lating that  a  new  trial  should  be  granted  the  plaintiff  and  a  judgment 
rendered  in  his  favor,  and  alleging  further  that  the  plaintiff'  had  per- 
formed the  contract  on  his  part,  but  not  stating  the  contract  more  fully 
or  averring  a  consideration,  is  bad. 

Same. — Breach  of  Contract  to  Release. — Damages. — An  executory  contract 
for  the  release  of  a  judgment  is  not  effective  until  its  conditions  have 
been  performed  ;  but  a  failure  of  the  judgment  holder  to  comply  with 
the  contract  makes  him  liable  in  damages  to  the  judgment  debtor,  if 
the  latter  has  performed  on  his  part. 

JUBISDICTION. — Injunction.— Process  of  Another  Court. — Annulment  of  Judg- 
ment.— The  circuit  court  of  one  county  has  no  jurisdiction  of  an  action 
by  a  judgment  debtor  to  annul  a  judgment  rendered  by  the  circuit  court 
of  another  county,  or  to  enjoin  the  levy  of  an  execution  issued  thereon. 

From  the  Montgomery  Circuit  Court. 

G.  W.  Paul,  J.  E.  Humphries  and  W.  M.  Reeves,  for  ap- 
pellants. 

P.  8.  Kennedy,  W.  T.  Brush,  B.  W.  Hanna  and  F.  T. 
Hord,  for  appellee. 

Berkshire^  J. — The  record  in  this  case  was  filed  in  this 
court  on  the  29th  day  of  March,  1881,  and  a  judgment  re- 
versing the  cause  entered  on  the  28th  day  of  October,  1882. 

On  the  14th  day  of  December,  1882,  the  appellants  filed 
their  petition  for  a  rehearing,  and,  on  the  20th  day  of  April, 
1883,  a  rehearing  was  granted,  since  which  time  further  con- 
sideration has  not  been  given  to  the  case. 

The  errors  assigned  are  six  in  number,  but  the  conclusion 
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to  which  we  have  come  will  only  require  a  discussion  of  the 
first  three  of  them. 

The  first  is  that  the  court  erred  in  overruling  the  separate 
demurrer  of  the  appellant  Plunkett  to  the  complaint. 

The  second  is  that  the  court  erred  in  overruling  the  sepa- 
rate demurrer  of  the  appellant  Krug  to  the  complaint. 

The  third  is  that  the  court  erred  in  overruling  the  joint  de- 
murrer of  the  appellants  to  the  complaint. 

The  cause  of  demurrer  assigned  in  .the  separate  demurrers 
is,  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

The  cause  of  demurrer  assigned  in  the  joint  demurrer  is, 
that  the  court  did  not  have  jurisdiction  of  the  subject-matter 
of  the  action. 

The  action  was  commenced,  tried,  and  judgment  rendered 
in  the  Montgomery  Circuit  Court. 

The  facts  as  stated  in  the  complaint  are,  in  substance,  as 
follows:  In  the  month  of  December,  1879,  the  appellant 
Plunkett  recovered  a  judgment  in  the  Parke  Circuit  Court 
against  the  appellee  for  the  sum  of  (2,500;  subsequently  the 
appellee  filed  a  complaint  for  a  new  trial,  after  which  Plunkett, 
through  his  attorneys  and  agents,  Thompson  &  Thompson, 
entered  into  an  agreement  of  compromise  of  said  case,  and 
all  matters  in  difference  between  them,  by  which  the  said 
Plunkett  agreed  with  the  appellee  that  a  new  trial  should  be 
granted,  and  that  the  record  of  the  court  should  show  a  trial  by 
the  court,  and  finding  and  judgment  for  the  defendant ;  that  a 
copy  of  the  agreement  is  filed  with  the  complaint  as  exhibit 
A ;  that  the  appellee  has  complied  with  the  agreement  fully 
on  his  part ;  that  Plunkett  has  caused  an  execution  to  issue 
on  the  judgment,  and  the  same  is  in  the  hands  of  the  sheriff 
of  Montgomery  county,  who  is  threatening  to  levy  upon  and 
sell  the  property  of  the  appellee. 

Then  follows  the  prayer  for  relief,  which  is  that  the  judg- 
ment be  annulled  and  satisfied,  and  for  general  relief. 

The  written  agreement,  which  is  referred  to  in  the  com- 
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plaint,  and  a  copy  of  which  is  filed  with  it  as  exhibit  A,  is 
not,  in  a  legal  sense,  the  foundation  of  the  action,  and  is  not, 
therefore,  within  section  362,  R.  S.  1881. 

The  appellee  did  not  count  on  the  agreement,  and  ask  to 
recover  thereon.  The  gravamen  of  the  action  is  to  annul  a 
judgment  and  enjoin  the  sheriff  of  Montgomery  county  from 
levying  an  execution  issued  thereon  upon  the  property  of 
the  judgment  debtor. 

The  exhibit  is  not  a  part  of  the  pleading,  and  can  not  be 
considered  in  aid  of  it.  Black  v.  Richards,  95  Ind.  184 ; 
Johnson  v.  Moore,  112  Ind.  91 ;  Highi  v.  Taylor ^  97  Ind.  392. 

That  a  judgment  may  be  annulled,  or  collection  thereof 
enjoined,  where  its  obtainment  is  tainted  with  fraud,  is  no 
longer  an  open  question.  And  no  one  will  question  the  cor- 
rectness of  the  position  that  when  a  judgment  is  once  released, 
annulled  or  cancelled,  it  thereafter  has  no  vitality,  and 
that  an  execution  issued  thereon  is  a  mere  nullity,  and  that  a 
levy  and  sale  of  property  by  its  command  will  be  enjoined. 

Counsel  for  the  appellee  contend  in  support  of  the  com- 
plaint that  the  facts  pleaded  had  the  effect  to  release 
the  appellee  from  liability  upon  the  judgment.  We  are  not 
of  this  opinion. 

The  t^rms  of  the  agreement  and  the  obligations  of  the 
parties  thereunder  are  not  stated  in  the  complaint.  It  is 
stated  that,  by  the  agreement,  the  parties  compromised  all 
matters  in  difference ;  that  a  new  trial  was  to  be  granted  and 
a  finding  and  judgment  entered  for  the  appellee.  What  the 
matters  in  difference  were,  other  than  had  been  disposed  of 
by  the  trial  of  the  case,  we  are  not  informed ;  there  may  have 
been  nothing  else. 

It  is  alleged  that  the  appellee  fully  performed  his  part  of 
the  agreement,  but  what  that  was  is  not  disclosed  by  the 
complaint. 

It  is  averred  that  the  appellee  had  a  complaint  pending 
for  a  new  trial ;  what  was  to  become  of  it  or  what  has  been 
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done  with  it^  the  complaint  does  not  state.  The  facts  averred 
come  far  short  of  what  would  be  required  to  work  a  release 
or  discharge  of  an  ordinary  chose  in  action^  and  much  more 
so  where  the  obligation  is  of  the  highest  order,  evidenced  by 
the  judgment  of  a  court  of  record.  But  had  the  agreement 
which  it  is  averred  the  parties  entered  into  operated  to  re- 
lease and  discharge  the  judgment^  if  bottomed  on  a  sufficient 
consideration^  so  far  as  we  know  it  was  an  agreement  with- 
out consideration. 

There  should  have  been  such  a  description  of  the  contract 
in  the  complaint  as  to  make  known  its  character,  and  whether 
or  not  it  imported  a  consideration,  and  if  not,  a  considera- 
tion should  have  been  averred. 

It  not  appearing  that  the  contract  was  one  importing  a 
consideration,  and  none  being  averred,  the  complaint  is  bad 
for  that  reason.  Brush  v.  Raneyy  34  Ind.  416;  Leach  v. 
Rhodes,  49  Ind.  291;  Nichols  v.  Nowling,  82  Ind.  488; 
Higham  v.  Harris,  108  Ind.  246. 

We  are  of  the  further  opinion  that  the  contract  was  execu- 
tory. Bruce  v.  Smith,  44  Ind.  1 ;  Farrington  v.  Tennessee, 
95  U.  S.  679,  see  p.  683.  If  an  executory  contract,  until 
executed  the  judgment  continued  in  full  force. 

The  contract  could  only  become  an  executed  contract  when 
all  of  the  obligations  resting  upon  the  parties  thereto  had 
been  performed. 

A  "failure  of  either  party  to  perform  its  conditions  on  his 
part  would  be  a  breach  of  the  contract,  for  which,  like  any 
other  executory  contract,  he  could  be  held  to  respond  in  dam- 
ages. If  Plunkett,  after  a  performance  on  the  part  of  the 
appellee,  refused  to  allow  the  Parke  Circuit  Court  to  grant  a 
new  trial  and  render  judgment  for  the  defendant,  this  broke 
the  contract  on  his  part,  and  the  appellee  had  his  right  of  ac- 
tion because  of  the  breach.  And,  unless  because  of  the  fact 
that  the  contract  could  not  be  fully  executed  without  the  con- 
VoL.  117.— 2 
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sent  of  the  Parke  Circuit  Court,  it  is  probable  that  specific 
performance  could  have  been  enforced. 

The  last  question  we  care  to  consider  is,  had  the  Mont- 
gomery  Circuit  Court  jurisdiction  of  the  subject-matter  of 
the  action?     Our  conclusion  is  that  it  had  not. 

The  prayer  for  relief  in  the  appellee's  complaint  was  that 
the  judgment  of  the  Parke  Circuit  Court  be  annulled  and  the 
levy  of  the  execution  issued  thereon  enjoined. 

The  Parke  Circuit  Court  was  a  court  of  equal  jurisdiction 
to  that  of  the  Montgomery  Circuit  Court.  The  execution, 
the  service  of  which  the  appellee  sought  to  enjoin,  was  the 
process  of  that  court.  The  rule  is  settled  in  this  State,  that 
one  court  can  not  control  the  execution  of  the  orders  and 
process  of  another  court  of  equal  jurisdiction.  Indiana^  etCy 
R,  R.  Co,  V.  Williams,  22  Ind.  198;  Gregory  v.  Perdue^  29 
Ind.  66  ;  Coleman  v.  Barnea,  33  Ind.  93 ;  Wiley  v,  Pavey,  61 
Ind.  457. 

It  is  claimed  that  the  case  of  Davis  v.  Clark,  26  Ind.  424^ 
lays  down  a  different  rule,  but  we  are  not  of  that  opinion. 
There  the  complaint  was  filed  in  the  circuit  court,  a  court  of 
general  jurisdiction,  and  having  almost  exclusive  jurisdiction 
in  cases  involving  the  title  to  real  estate.  Nor  was  it  sought 
in  that  case  to  enjoin  the  execution  of  a  judgment  in  the 
common  pleas  court,  nor  to  enjoin  the  execution  of  final  pro- 
cess issued  thereon.  The  action  was  simply  to  enjoin  the 
sheriff  from  selling  the  plaintiff's  lands  under  an  execution 
against  another  party,  to  which  it  was  claimed  they  were  not 
subject,  and  to  prevent  a  cloud  from  being  cast  upon  the  plain- 
tiff's title. 

Here  it  is  sought  to  annul  the  judgment  of  the  appellant 
Plunkett,  and  to  enjoin  perpetually  the  execution  of  final 
process  issued  thereon,  and  the  action  is  brought  by  the  judg- 
ment debtor. 

The  judgment  rendered  in  this  case  does  not,  in  terms,  an- 
nul and  set  aside  the  judgment  of  the  Parke  Circuit  Court, 
but  that  is  its  legal  effect. 
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The  sheriff  of  Montgomery  county  is  perpetually  enjoined 
from  levying  the  execution  issued  upon  it,  and  the  costs  of 
the  action  are  adjudged  against  the  appellants. 

The  case  rests  wholly  and  entirely  upon  the  theory  that 
the  agreement  referred  to  in  the  complaint  annulled  and  can- 
celled the  judgment  of  the  Parke  Circuit  Court.  The  sole 
question  involved  is  as  to  the  right  of  Plunkett  to  enforce 
that  judgment. 

The  judgment  is  reversed,  with  costs. 

Filed  Jan.  22, 18S9. 
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Amos  et  al.  v.  Amos  et  al. 

Dkkd. — OoTUtrueiion  </. —  Vexing  of  Remainder, — Where  a  deed  conyeys  land 
to  A.  for  life,  "  and  at  his  death  to  his  children  hegotten  hy  him  in  wed- 
lock the  fee  simple,"  and,  in  the  event  of  the  said  A.  dying  without  chil- 
dren begotten  in  wedlock,  then  the  fee  simple  to  others,  the  birth  of  a 
child  to  A.  in  wedlock,  and  not  its  survival  of  the  father,  is  the  con- 
tingency upon  which  the  remainder  vests;  otherwise  the  limitation 
would  be  void  under  sections  2962  and  2963,  B.  S.  1881. 

Same. — Reference  to  Goniemporanetms  WiU.^In8trutnent8  Construed  Together,— 
Where  a  deed  refers  to  an  instrument  in  the  form  of  a  will,  executed 
by  the  grantor  contemporaneously  with  the  deed  and  as  a  part  of  the 
same  transaction,  and  directs  that  it  shall  be  construed  in  the  light  of 
the  provisions  of  the  will,  the  latter  instrument,  although  the  testator 
is  alive  and  the  instrument  is  not  effective  as  a  will,  must  be  considered 
in  construing  the  deed,  and  the  grantee  and  all  claiming  through  him  are- 
chargeable  with  knowledge  of  the  provisions  of  the  deed  and  will. 

From  the  Rush  Circuit  Court. 
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B.  L.  Smith,  W.  J,  Henley,  R.  Hill  and  F.  Winter,  for  ap- 
pellants. 

/.  Q,  Thomas,  J.  J.  Spann,  G.  0.  Clark,  D.  S.  Morgan,  J. 
A.  New  and  E.  W.  Felt,  for  appellees. 

Elliott,  C.  J. — ^On  the  2d  day  of  August,  1877,  Joseph 
J.  Amos,  St.,  and  his  wife  executed  a  deed  to  Liford  K. 
Amos,  which,  omitting  some  of  the  formal  parts  and  the  de- 
scription of  the  land,  reads  thus :  "  This  indenture  witnesseth 
that  Joseph  J.  Amos  and  Emily  H.  Amos,  his  wife,  of  Rush 
county  and  State  of  Indiana,  convey  and  warrant  to  Liford 
K.  Amos  during  the  term  of  his  natural  life,  and  at  his  death 
to  his  children  begotten  by  him  in  wedlock  the  fee  simple 
title  to  the  real  estate  herein  described,  and  in  the  event  of 
the  said  Liford  K.  Amos  dying  without  children  begotten  in 
wedlock,  then  the  fee  simple  to  said  real  estate  is  conveyed 
to  my  grandchildren  living  at  the  time  of  the  said  Liford 
K/s  death,  and  the  children  of  such  of  my  grandchildren 
as  may  die  after  the  death  of  said  Liford  K.,  if  any  there 
should  be,  such  children  to  take  such  interest  in  said  real  estate 
their  father  or  mother  would  have  been  entitled  to  if 
living."  The  deed  also  contains  these  provisions:  "This 
deed  is  made  in  consideration  of  love  and  affection  and  in 
consonance  with  my  last  will  and  testament  bearing  even 
dat«  herewith,  and  for  the  purpose  of  effectuating  and  carry- 
ing out  the  intention  therein  expressed,  and  should  the  court 
having  probate  jurisdiction  have  occasion  to  construe  this 
deed,  it  shall  be  done  in  the  light  of  the  several  clauses  and 
provisions  of  said  will." 

At  the  time  the  deed  was  executed,  Joseph  J.  Amos  exe- 
cuted similar  deeds  to  Mezzina  J.  Amos,  Joseph  J.  Amos, 
Jr.,  Willard  K.  Amos,  Joseph  J.  Caldwell  and  Claudine 
Caldwell,  all  of  whom  were  the  brothers  and  sisters  of  Liford 
K.  Amos.  Under  the  deed  executed  to  him  Liford  took 
possession  of  the  land.  The  grantor  in  that  deed,  as  part  of 
the  transaction  in  which  it  and  the  similar  deeds  were  exe- 
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cuted;  caused  to  be  drafted  an  instrument  in  form  a  will, 
wherein  were  written  provisions  respecting  the  disposition 
of  his  property  after  death,  and  also  this  provision :  "  I 
hereby  devise  and  bequeath  to  my  grandson,  Liford  K. 
Amos,  during  his  natural  life,  and  at  his  death  to  his  chil- 
dren begotten  by  him  the  fee  simple  title  to  the  land,  and  in 
the  event  of  the  said  Liford  K.  dying  without  issue  begotten 
by  him  in  wedlock,  then  the  fee  simple  title  shall  go  to  my 
grandchildren  then  living  at  the  time  of  said  Liford  K/s 
death,  and  the  children  of  such  grandchildren  as  may  die  /^■s  **  -> 
after  this  date  and  prior  to  the  death  of  Liford  K.,  if  any^*-^A/y07 
there  should  be,  such  children  to  take  such  interest  in  said  ^/^  / 

real  estate  as  their  father  or  mother  would  have  been  entitled  ^-PajJ^ 

to  if  living."  This  instrument  refers  to  the  deeds  executed 
by  Joseph  J.  Amos,  8r.,  to  his  grandchildren,  and  declares 
that  they  shall  be  delivered  after  his  death  and  become  ab- 
solute immediately.  There  is  in  the  instrument  the  further 
declaration  that  the  property  mentioned  in  it  and  in  the  deeds 
shall  vest  in  such  persons  only  as  are  of  the  blood  of  the 
author  of  the  instrument. 

Liford  K.  Amos  continued  in  possession  of  the  land  until 
his  death,  which  occurred  in  April,  1884.  He  left  no  chil- 
dren but  left  a  widow.  A  child  was  born  to  him  and  his 
wife  during  his  lifetime.  His  grandfather,  Joseph  J.  Amos, 
8r.,  is  still  living  and  is  one  of  the  appellees. 

The  instrument  written  at  the  time  of  the  execution  of 
the  deeds  is,  of  course,  not  effective  as  a  will,  since  a  will  is 
voiceless  and  powerless  during  the  lifetime  of  its  author. 
But,  while  the  instrument  is  not  a  will,  it  is,  nevertheless, 
not  to  be  disregarded  in  the  work  of  construing  the  deed. 
The  general  rule  is,  that  contemporaneous  written  instru- 
ments are  to  be  taken  as  forming  one  contract.  Possibly 
there  might  be  some  doubt  as  to  whether  this  rule  could  ap- 
ply where  one  of  the  instruments  was  inoperative  for  the 
purpose  for  which  it  was  intended,  and  there  was  no  reference 
in  the  principal  and  effective  inst  ^ment  to  the  collateral  one ; 
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but,  however  this  may  be,  the  rule  must  apply  where,  as  here, 
there  is  a  direct  reference  to  the  collateral  instrument,  ac- 
companied by  a  positive  direction  that  it  shall  be  taken  in 
connection  with  the  principal  instrument. 

An  old  rule  of  the  law  is,  that  "  Words  to  which  refer- 
ence is  made  in  an  instrument  have  the  same  effect  and  opera- 
tion as  if  they  were  inserted  in  the  clause  referring  to  them." 
Broom  Leg.  Max.  673.  It  is  obvious,  therefore,  that  the  in- 
strument drafled  as  a  will  must,  notwithstanding  its  lack  of 
life  as  a  will,  be  taken  in  connection  with  the  deeds.  The 
rights  of  the  parties,  consequently,  depend  upon  the  effect  to 
be  ascribed  to  both  instruments  considered  together. 

Liford  K.  Amos  was,  of  course,  bound  to  know  the  con- 
tents and  legal  effect  of  the  instruments  which  gave  him  title. 
He  and  his  heirs  are  chargeable  with  knowledge  of  the  pro- 
visions of  the  deed,  and  of  the  will  which  entered  into  the 
deed  by  means  of  the  reference  made  to  it  by  the  deed.  So, 
too,  were  all  those  who  claimed  title  through  him  bound  to 
know  the  legal  effect  of  the  deed,  considered  in  connection 
with  the  instrument  purporting  to  be  a  will.  They  had, 
therefore,  notice  of  the  consideration,  the  character  and  the 
effect  of  the  deed,  with  all  its  incidents. 

The  central  question  is,  what  is  the  contingency  designated 
in  the  deed  as  that  upon  which  the  remainder  shall  take  ef- 
fect? Is  it  simply  the  birth  of  a  child  to  Liford  K.  Amos, 
or  is  it  the  birth  of  a  child  and  its  survival?  The  appellees 
say  :  "  We  maintain  that  the  deed  executed  by  Joseph  J. 
Amos,  Sr.,  on  the  24th  day  of  April,  1882,  conveyed  to 
Liford  K.  Amos  a  life  estate  in  the  land  therein  and  a  re- 
mainder in  fee  to  such  child  or  children  as  might  be  born 
unto  him  in  wedlock  after  that  date."  If  the  assumption 
contained  in  this  proposition  is  valid,  then  the  conclusion 
that  counsel  deduce  from  it  necessarily  follows;  but  the  dif- 
ficulty is  in  maintaining  the  assertion  that  the  birth  of  a 
child  vested  the  remainder.  A  vested  remainder  can  not  be 
divested,  but  no  remainder  is  vested  until  the  happening  of 
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the  contingeDcy  provided  for  in  the  deed  by  which  the  re- 
mainder was  created ;  the  question,  therefore,  is  not  as  to  the 
effect  of  the  remainder,  but  as  to  the  contingency  upon  which 
it  is  to  take  effect. 

Neither  the  deed  nor  the  instrument  incorporated  into  it 
by  way  of  reference,  in  express  terms  provides  that  the  re- 
mainder shall  take  effect  only  in  the  event  that  Liford  K. 
Amos  shall  have  a  child  or  children  living  at  the  time  of  his 
death.  On  the  contrary,  the  words,  taken  in  themselves  and 
apart  from  any  arbitrary  rule  of  construction,  imply  that  if  a 
child  is  begotten  in  wedlock  the  remainder  shall  take  effect. 
The  words  of  the  deed  are,  tljat  the  grantors  convey  and 
warrant  **  to  Liford  K.  Amos  during  his  natural  life,  and  at 
his  death  to  his  children  begotten  by  him  in  wedlock,  and 
in  the  event  of  the  said  Liford  K.  Amos^  dying  without 
children  begotten  in  wedlock,  then  the  fee  simple  is  con- 
veyed to  my  grandchildren  ;  "  and  the  words  of  the  other  in- 
strument are,  "  I  hereby  devise  and  bequeath  to  my  grand- 
son, Liford  K.  Amos,  and  at  his  death  to  his  children  be- 
gotten, the  fee  simple  title  to  the  land,  and  in  the  event  of 
said  Liford  K.  dying  without  issue  begotten  by  him  in  wed- 
lock, then  the  fee  simple  title  shall  go  to  my  grandchildren." 
It  thus  appears  that  the  event  fixed  by  the  grantor  on  which 
the  remainder  shall  take  effect  is  the  birth  of  a  child  or 
children,  born  in  wedlock.  It  is  not  declared  that  the  child 
or  children  shall  survive  him,  but  that  the  child  or  children 
shall  be  begotten  in  w^edlock,  implying  that  a  child  or  chil- 
dren shall  be  born  to  him  and  his  wife.  Our  judgment  is  that 
the  remainder  vested  the  instant  a  child  was  born  to  Liford 
K.  Amos  in  lawful  wedlock.  The  birth  of  a  child  is  the 
contingency  which  vested  the  remainder.  The  Supreme 
Court  of  the  United  States,  in  an  opinion  written  by  one  of 
the  ablest  judges  that  ever  held  a  place  in  that  great  tribunal, 
quoted  from  Chancellor  Kent  the  following  language :  "  ^ A. 
devises  to  B.  for  life,  remainder  to  his  children,  but  if  he  dies 
without  leaving  children  remainder  over,  both  the  remain- 
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ders  are  contiDgent,  but  if  B.  afterward  marries  and  has  a  child, 
the  remainder  becomes  vested  in  that  child,  subject  to  open  and 
let  in  unborn  children,  and  the  remainders  over  are  gone  for- 
ever. The  remainder  becomes  a  vested  remainder  in  fee  in  the 
child  as  soon  as  the  child  is  born,  and  does  not  wait  for  the  pa- 
rent's death,  and  if  the  child  dies  in  the  lifetime  of  the  parent, 
the  vested  estate  in  remainder  descends  to  his  heirs.'  We  have 
quoted  this  language,"  continues  the  court,  "  because  ofits  ap- 
positeness  to  the  case  under  consideration.  The  propositions 
stated  are  fully  sustained  by  the  authorities  referred  to. 
Other  authorities,  too  numerous  to  be  named,  to  the  same 
eifect,  might  be  cited."     Doe^v.  Considine,  6  Wall.  458. 

Mr.  Tiedeman  says :  "  Thus,  in  a  devise  to  A.  for  life,  and 
at  her  death  to  her  children,  the  remainder  would  be  vested 
in  the  children  who  are  in  ease  at  the  testator's  death,  and  it 
will  open  to  let  in  children  born  afterwards  during  the  life 
of  A.,  or  during  the  continuance  of  her  estate."  Tiedeman 
Real  Prop.,  section  402. 

Professor  Washburn  states  the  rule  in  similar  language : 
"Thus,  upon  the  grant  of  an  estate  to  A.,  with  remainder  to 
his  children,  he  having  none  at  the  time,  the  remainder  will, 
of  course,  be  a  contingent  one ;  but  the  moment  he  has  a 
child  born,  the  remainder  becomes  as  fully  vested  as  if  it 
had  originally  been  limited  to  a  living  child."  2  Washb.  Real 
Prop.,  *  p.  233. 

Our  conclusion  that  the  remainder  vested  as  soon  as  a  child 
was  born  to  Liford  K.  Amos  in  wedlock,  is,  as  we  believe, 
sustained  by  the  authorities,  and  it  is  certainly  in  harmony 
with  the  fundamental  doctrine  that  the  law  favors  the  vest- 
ing of  remainders,  and  will,  whenever  possible,  adjudge  that 
they  vest  at  the  earliest  possible  moment. 

In  Doe  V.  Considine,  supra,  it  was  said :  "  The  law  will 
not  construe  a  limitation  in  a  will  into  an  executory  devise 
when  it  can  take  effect  as  a  remainder,  nor  a  remainder  to  be 
contingent  when  it  can  be  taken  to  be  vested.  It  is  a  rule 
of  law  that  estates  shall  be  held  tx)  vest  at  the  earliest  possi- 
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ble  period,  unless  there  be  a  clear  manifestation  of  the  inten- 
tion of  the  testator  to  the  contrary/'  Our  own  cases  and 
our  statute  favor  the  conclusion  we  have  reached.  Rumsey 
V.  Durham^  5  Ind.  71 ;  Wilson  v.  Ruddy  19  Ind.  101 ;  Allen 
V.  Mayfieldy  20  Ind.  293;  Ballenger  v.  Drooky  101  Ind.  172. 

The  provisions  of  sections  2962  and  2963,  R.  S.  1881,  re- 
quire us  to  hold  that  the  remainder  vested  as  soon  as  the 
child  upon  whom  the  remainder  was  limited  was  born,  or  else 
to  declare  the  limitation  entirely  void ;  but  this  we  ought  not  J 
to  do  if  we  can  avoid  it,  since  the  rule  is  to  give  effect  to  in- 
struments rather  than  to  destroy  them,  and  we  find  no  great 
difficulty  in  giving  effect  to  the  deed. 

The  deed  is  the  instrument  of  power.  The  will,  as  it  is 
called,  is  of  itself  totally  without  force.  Its  only  force  is  as 
a  component  part  of  the  deed.  The  courts  may  look  to  it  as 
a  part  of  the  deed  to  aid  them  in  construing  that  instrument, 
but  they  can  not  give  effect  to  it  as  a  will.  It  is  the  deed, 
and  the  deed  alone,  that  conveys  the  title  and  creates  the  es- 
tates for  life  and  in  remainder.  This  fact  renders  inappli- 
cable the  authorities  cited  by  the  appellants.  A  deed  is 
effective  from  the  instant  of  its  delivery,  but  a  will  does  not 
speak  until  the  testaUir's  death.  It  is  perfectly  clear  that 
cases  giving  construction  to  wills  can  not  apply  with  con- 
trolling force  to  deeds,  for  the  instant  the  deed  is  delivered  it 
has  full  force  and  vigor,  while  a  will  has  not  a  spark  of  life 
until  the  death  of  its  author ;  so  that  references  to  living  chil- 
dren in  a  will  necessarily  mean,  in  the  absence  of  counter- 
vailing provisions,  children  living  at  the  time  of  the  testator's 
death.  What  was  the  situation  of  the  parties  at  the  time  of 
a  testator's  death  is,  in  general,  the  material  inquiry  ;  but  in 
the  case  of  a  deed  the  material  inquiry  is  as  to  the  condition 
of  things  and  the  situation  of  the  parties  at  the  time  the  deed 
was  delivered.  In  this  instance  the  life  in  being  was  that  of 
Liford  K.  Amos,  and  the  person  or  persons,  in  other  words, 
the  class  upon  whom  the  remainder  in  fee  was  limited,  was 
the  issue  of  Liford  K.  Amos,  begotten  in  wedlock.     The  re- 
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mainder  is  granted  to  children  born  to  him,  and  the  vesting 
of  the  remainder  does  not  depend  upon  their  outliving  their 
father. 

The  complaint  of  the  appellants  avers  that  Liford  K.  Amos 
accepted  the  deed  and  entered  into  possession  under  it,  so  that 
there  can  be  no  question  as  to  the  delivery  of  the  deed  in  the 
lifetime  of  the  grantor.  From  the  time  of  its  delivery  it 
became  effective. 

We  need  not  decide  whether  the  court  properly  decided  the 
question  of  the  rights  of  the  appellees  between  themselves, 
for,  if  the  appellants  have  not  the  title  specifically  pleaded 
and  relied  upon,  they  can  not  maintain  this  action  to  quiet 
title. 

Judgment  affirmed. 

Filed  Jan.  23,  1889. 


No.  13,026. 
McKlNNEY  ET  AL.  V.  ThE  StATE,  EX  REL.  NiXON. 

Appeal. — Judgment  of  Supt^eme  Court. — Second  Appeal. — Questions  which 
were  open  to  dispute,  and  which  were  either  expressly  or  by  necessary 
implication  decided  on  the  first  appeal  of  a  cause,  are  not  open  for 
review  on  a  second  appeal. 

Same. — Reversed  oj  Cause. — Docketing  in  Trial  Court. — Pretumf^ion. — Wliere 
an  opinion  of  the  Supreme  Court  reversing  a  judgment  of  the  trial  court 
is  filed  in  the  latter  court  during  term-time,  the  case  stands  continued 
by  force  of  section  660,  B.  S.  1881,  until  the  next  term,  and,  in  the  ab- 
sence of  a  showing  to  the  contrary,  it  will  be  presumed  that  it  was  reg- 
ularly docketed  and  stood  for  trial  at  that  term. 

Same.  — jRcadin^. — Right  to  File  in  Reversed  Cause. — Where  a  defendant 
stands  by  an  answer  to  which  a  demurrer  has  been  sustained,  and  ap- 
peals to  the  Supreme  Court,  where  the  ruling  of  the  trial  court  on  the 
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answer  is  sustained,  but  the  judj^ment  is  reversed  for  error  ih  the  assess- 
ment of  damages  merely,  and  a  reassessment  is  ordered,  he  is  not  enti- 
tled, when  the  cause  is  again  docketed  in  the  trial  court,  to  file  an  an- 
swer denying  the  allegations  of  the  complaint,  without  a  showing  as  in 
other  cases  of  default. 

Saue,— Judgment/or  More  than  Demand, — Amendment — If  judgment  is  given 
for  a  sum  larger  than  that  demanded  in  the  complaint,  the  injured 
party  must  ask  the  trial  court  to  correct  it,  and  if  he  fails  to  do  so,  the 
complaint  will  be  treated  on  appeal  as  having  been  amended. 

New  Trial. — Excessive  Damages, — Practice, — An  assignment  as  a  cause  for 
a  new  trial  that  the  damages  are  excessive,  does  not  call  in  question  the 
amount  of  the  recovery  in  an  action  on  contract,  that  assignment  being 
applicable  only  in  cases  of  tort. 

From  the  Clinton  Circuit  Court. 

J.  X.  Sims,  for  appellants. 

S.  H,  Doyal  and  P.  W.  Gard,  for  appellee. 

Mitchell,  J. — Nixon,  as  one  of  the  drainage  commis- 
sioners of  Clinton  county,  brought  suit  against  McKinney 
and  others  to  enforce  payment  of  assessments  made  against 
certain  real  estate  owned  by  the  defendants. 

The  complaint  was  held  sufficient  upon  demurrer,  and  this 
ruling  was  affirmed  on  a  former  appeal  to  this  court.  Mc- 
Kinney V.  State,  ete.y  101  Ind.  355.  As  will  be  seen  by  re- 
curring to  the  facts  as  stated  in  the  opinion  rendered  when 
the  case  was  here  before,  a  demurrer  was  sustained  to  the 
answer,  and  the  appellants  refusing  to  plead  further,  the 
damages  were  assessed  as  upon  a  default.  The  judgment  was 
reversed  because  the  damages  assessed  were,  in  the  absence 
of  any  proof  showing  the  amount  of  the  assessments,  exces- 
sive. The  judgment  was  accordingly  set  aside,  and  the  cause 
remanded  with  an  order  that  the  damages  be  reassessed. 

The  complaint  has  not  been  changed  in  any  particular,  and 
we  must,  therefore,  decline  to  enter  upon  an  examination  of 
the  questions  discussed  by  counsel  which  relate  to  and  chal- 
lenge the  sufficiency  of  the  facts  to  constitute  a  cause  of  ac- 
tion. The  decision  rendered  upon  the  former  appeal  must 
be  accepted  as  conclusive  uppn  those  questions. 
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In  order  that  there  may  be  an  end  to  litigation,  questions 
which  were  open  to  dispute,  and  were  either  expressly  or  by 
necessary  implication  decided  on  the  first  appeal  of  a  cause, 
will  not  be  open  for  review  on  a  second  appeal,  upon  which 
only  so  much  of  the  proceedings  as  are  found  to  have  taken 
place  after  the  order  remanding  the  cause  will  be  considered. 
What  precedes  the  mandate  will  be  regarded  as  finally  dis- 
posed of,  and  no  longer  the  subject  of  debate  in  any  of  the 
subsequent  stages  of  the  case.  tUty  of  Loganaport  v.  JTum- 
phrey,  106  Ind.  146 ;  Forgeraon  v.  Smith,  104  Ind.  246,  and 
cases  cited ;  Hawley  v.  Smithy  45  Ind.  183;  Willaon  v.  Bin- 
f6rd,  81  Ind.  588 ;  Teat  v.  Larah,  76  Ind.  452. 

The  opinion  rendered  by  this  court  on  the  first  appeal  was 
certified  to  the  court  below  on  the  23d  day  of  June,  1885,  the 
June  term  of  the  Clinton  Circuit  Court  being  then  in  session. 
The  next  term  of  the  court  commenced  on  the  first  Mondav 
of  September  following. 

The  record  shows  that,  on  the  26th  day  of  October,  1885, 
that  being  the  forty-third  juridical  day  of  the  September  term 
of  the  Clinton  Circuit  Court,  the  opinion  having  been  filed 
in  the  office  of  the  clerk  of  the  Clinton  Circuit  Court  on  the 
25th  day  of  June,  1885,  it  was  ordered  spread  of  record  by 
the  court  below.  At  the  succeeding  November  term  the  de- 
fendants entered  a  special  appearance,  and  moved  to  dismiss 
the  cause,  on  the  ground  that  it  had  been  discontinued.  This 
motion  was  overruled.  The  appellants  insist  that  the  court 
below  lost  jurisdiction  of  the  case,  because,  as  they  allege,  it 
was  not  docketed  for  trial  at  the  September  term,  that  being 
the  next  term  after  the  cause  was  remanded. 

When  a  cause  is  reversed  and  sent  back  for  further  pro- 
ceedings, if  the  opinion  shall  have  been  deposited  with  the 
clerk  of  the  lower  court  ten  days  or  more  before  the  first  day 
of  any  regular  term,  the  cause  stands  for  trial  at  such  term, 
otherwise  it  must  be  continued  until  the  next  terra.  Section 
660,  R.  S.  1881.  As  we  have  seen,  the  opinion  was  filed 
during  the  June  term  of  the  Clinton  Circuit  Court.     The 
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case  was  necessarily  continued,  by  force  of  the  statute  above 
cited,  until  the  next  t«rm.  We  must  2)resume  that  it  was 
regularly  docketed,  and  that  it  stood  for  trial  at  the  ensuing 
September  term.  The  record  affirmatively  shows  that  the 
case  was  on  the  docket  at  that  term,  and  that  a  motion  was 
made  to  spread  the  opinion  of  record.  There  was,  therefore, 
no  error  in  overruling  the  motion  to  dismiss  the  cause. 

The  court  afterwards  refused  to  grant  leave  to  the  appel- 
lants to  file  an  answer  denying  the  allegations  of  the  com- 
plaint. In  this  the  court  ruled  correctly.  A  demurrer  had 
been  sustained  to  the  answer  filed  by  the  appellants  prior  to 
the  first  appeal.  Without  asking  leave  to  amend,  they  stood 
by  the  record  and  appealed  to  this  court,  securing  a  reversal 
of  the  judgment  and  an  order  for  the  reassessment  of  the 
damages.  Having  chosen  to  abide  by  the  rulings  on  the  de- 
murrers to  the  pleadings,  and  to  take  the  chance  of  neversing 
those  rulings  by  an  appeal  to  this  court,  it  was  too  late  to 
ask  leave  to  file  additional  or  amended  answers  after  an  ad- 
verse decision  in  that  respect,  and  an  order  remanding  the 
cause  for  a  reassessment  of  damages  merely. 

Judgment  was  rendered  in  the  first  instance  as  upon  a  de- 
fault, the  defendants'  answer  having  gone  out  upon  demurrer. 
The  judgment  was  reversed  for  error  occurring  in  the  as- 
sessment of  damages.  When  the  case  came  back  to  the 
lower  court  it  stood  for  a  reassessment  of  damages  as  upon 
a  default.  It  was  not  error  to  refuse  permission  to  file  an 
answer  without  a  showing  as  in  other  cases  of  default. 

It  is  alleged  in  the  complaint  that  fifty  dollars  would  be  a 
reasonable  fee  for  the  services  of  plaintifi^'s  attorney  in  col- 
lecting the  assessments  sued  for.  The  court,  upon  evidence 
which  fully  justified  it,  allowed  seventy-five  dollars  as  attor- 
ney's fees.  It  is  now  insisted  that  the  court  erred  in  over- 
ruling the  appellants'  motion  for  a  new  trial,  which  assigned, 
among  other  causes,  that  the  damages  were  excessive.  This 
conclusion,  it  is  said,  is  inevitable,  because  the  amount  allowed 
is  in  excess  of  the  sum  claimed  in  the  complaint.    It  will  be 
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observed,  there  was  no  objection  to  the  amount  of  the  re- 
covery, nor  did  the  defendants  move  the  court  to  modify  the 
amount  allowed  as  attorney's  fees.  The  assignment  as  a 
cause  for  a  new  trial  that  the  damages  are  excessive,  does  not 
call  in  question  the  amount  of  the  recovery  in  an  action  on 
contract.  It  has  ofiben  been  decided  that  this  assignment  is 
.  only  applicable  to  cases  of  tort.  Lake  Erie,  etc.,  JB.  W.  Co. 
V.  Acres,  108  Ind.  548;  Thomas  v.  Merry,  113  Ind.  83;  Mc- 
Cormick  H.  M.  Co,  v.  Gray,  114  Ind.  340;  Moore  v.  Stale, 
.  ex  reL,  114  Ind.  414. 

It  is  likewise  settled  that  the  mere  fact  that  the  verdict  or 
finding  is  for  an  amount  in  excess  of  that  asked  for  in  the 
complaint,  can  not  be  assigned  as  a  cause  for  a  new  trial  in 
any  form,  in  case  the  facts  stated,  and  the  evidence  adduced, 
entitle  the  plaintiff  to  recover  the  amount  found.  If  the 
judgment  is  for  too  large  a  sum,  application  must  first  be 
made  to  the  court  below  by  the  party  injured  to  correct  it; 
and  in  the  absence  of  such  an  application,  as  presumably  the 
complaint  would  have  been  amended  in  the  court  below  if 
objection  to  the  amount  of  recovery  had  been  made,  the 
amendment  will  be  treated  as  made,  on  appeal.  Barnes  v. 
Roemer,  39  Ind.  589 ;  White  v.  Stellwagon,  64  Ind.  186 ; 
WM  V.  Thompson,  23  Ind.  428;  1  Works  Pr.,  section  911. 

The  objections  predicated  upon  rulings  of  the  court  in  ad« 
mitting  in  evidence  the  report  and  assessments  of  benefits, 
made  by  the  commissioners  of  drainage,  and  the  entry  made 
by  the  plaintiff  as  drainage  commissioner,  showing  the  as- 
sessments made  for  the  construction  of  the  drain,  are  not 
tenable.  This  was  the  proper  method  of  proving  the  amount 
which  the  plaintiff  was  entitled  to  recover  against  the  de- 
fendants respectively.     We  have  found  no  error. 

The  judgment  is  affirmed^  with  costs. 

Filed  Jan.  23, 1889. 
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SuPREMX  CouBT. — Btversal  of  Judgment, — Failure  of  Proof, — A  judgment 
will  be  reversed  where  there  is  an  entire  failure  of  proof  as  to  a  fact  es- 
sential to  the  support  of  the  action. 

JuDOMiiNT. — Payment  hy  Conveyance  of  Property, — Rights  of  Sureties, — Where 
a  judgment  surety  has  become  the  owner  of  the  judgment,  and  after- 
wards takes  a  conveyance,  importing  a  money  consideration,  of  real  es- 
tate from  his  principal,  an  order  of  the  court,  made  at  the  suit  of  a  co- 
surety, declaring  the  judgment  satisfied,  will  not  be  sustained  unless  it 
is  shown  that  the  property  so  conveyed  by  the  principal  was  in  pay- 
ment of  the  judgment. 

Saxb. — Convepanee  of  Properly  to  Surety, — Saiisfaetion  as  to  Co-Surety, — Where 
a  principal  judgment  debtor  conveys  to  a  surety,  who  has  become  the 
owner  of  the  judgment  by  assignment,  real  estate  upon  which  the  judg- 
ment is  a  lien,  in  consideration  of  the  payment  by  the  surety  of  liens 
prior  to  the  judgment,  the  judgment  can  not  be  declared  satisfied  as  to 
a  co-surety  beyond  the  one-half  of  the  value  of  the  property  in  excess  of 
the  amount  of  the  liens  which  the  grantee  agreed  to  pay. 

From  the  Henry  Circuit  Court. 

J,  BrowTiy  W,  A.  Brown  and  E.  P.ScMater,  for  appellant* 
J.  H.  Mellett  and  E.  Bundy,  for  appellee. 

Berkshire,  J. — The  complaint  in  this  case  averred  that 
on  the  5th  day  of  September,  1876,  the  Citizens'  State  Bank 
of  New  Castle,  Indiana,  recovered  a  judgment  in  the  Henry 
Circuit  Court  in  the  sum  of  $808.80,  and  costs,  taxed  at  $20, 
against  John  U.  Keiser  and  the  appellee  upon  a  note  executed 
by  John  U.  Keiser  as  principal  and  the  appellee  and  appel- 
lant as  sureties ;  that  at  the  time  the  judgment  was  rendered 
John  U.  Keiser  was  the  owner  of  real  estate  in  New  Castle, 
Henry  county,  Indiana,  of  the  value  of  $5,000,  upon  which 
the  judgment  becs^me  a  lien ;  that  after  the  judgment  was 
rendered  John  U.  Keiser  conveyed  the  said  real  estate  to 
the  appellant,  the  consideration  in  part  being  the  payment 
by  him  of  the  said  judgment ;  that  afterward  the  appellant 
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procured  an  assignment  of  the  judgment  from  the  bank  to 
himself;  that  he  thereafter  conveyed  the  real  estate,  and  the 
judgment  had  been  paid  and  satisfied.  There  is  no  charge 
of  bad  faith  in  the  complaint. 

Then  follows  the  prayer  for  relief,  which  is,  that  the  judg- 
ment be  declared  paid  and  satisfied. 

The  answer  of  the  appellant  was  a  general  denial. 

The  cause  was  tried  by  a  jury,  a  verdict  returned  for  the 
appellee,  and  a  judgment  rendered  declaring  the  original 
judgment  paid  and  satisfied. 

There  is  but  one  error  assigned,  and  that  is,  that  the  court 
erred  in  overruling  the  appellant's  motion  for  a  new  trial. 
It  is  only  necessary  to  refer  to  two  of  the  reasons  embodied 
in  the  motion  for  a  new  trial. 

These  are  the  first  and  fourth  : 

The  first  is,  that  there  is  not  sufficient  evidence  to  sustain 
the  verdict. 

The  fourth  is,  that  the  court  erred  in  giving  instruction 
number  two. 

It  is  a  rule  of  this  court,  of  long  standing,  that  a  judgment 
will  not  be  reversed  and  a  new  trial  granted  for  want  of  suf- 
ficient evidence,  where  there  is  some  evidence  tending  to  es- 
tablish each  material  fact  in  issue. 

Upon  the  other  hand,  the  rule  is  equally  well  established 
that  a  judgment  will  be  reversed  and  a  new  trial  granted 
whenever  there  is  an  entire  failure  of  proof  as  to  any  fact  es- 
sential to  the  support  of  the  action. 

The  gist  of  this  action  is,  that  after  the  appellant  became 
the  owner  of  the  judgment  in  question,  John  U.  Keiser  paid 
it  by  conveying  to  the  appellant  certain  real  estate  in  the 
town  of  New  Castle,  Henry  county,  Indiana. 

We  have  carefully  read  the  evidence  as  copied  into  the 
record,  and  have  failed  to  find  any  evidence  to  prove  pay- 
ment, by  the  conveyance  of  real  estate  or  otherwise.  The 
plaintifi^'s  evidence  in  chief  is  in  substance  as  follows: 

The  record  of  a  judgment  in  favor  of  the  Citizens'  State 
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Bank  of  New  Castle,  Indiana,  against  John  U.  Keiser,  George 
Beam  and  Samuel  Keiser  for  the  amount  of  $808.80,  and  for 
costs  amounting  to  $20.  An  agreement  made  on  the  trial 
that  at  the  date  of  the  said  judgment  John  U.  Keiser  was  the 
owner  of  certain  real  estate  in  New  Castle  upon  which  the 
judgment  at  once  became  a  lien. 

The  record  of  a  deed  from  John  U.  Keiser  and  wife  to  Sam- 
uel Keiser  for  the  real  estate  to  which  the  agreement  referred. 
The  consideration  named  in  this  deed  is  $4,600,  and  it  bears 
date  July  22,  1878,  and  was  recorded  August  22, 1879. 

The  record  of  a  deed  from  Samuel  Keiser  to  Mary  E. 
Keiser  for  a  part  of  the  real  estate  that  had  been  conveyed 
to  Samuel  by  John  U.  Keiser  and  wife.  The  consideration 
named  in  this  deed  is  one  hundred  dollars,  and  it  bears  date 
July"  22,  1879,  and  was  recorded  Sept.  6,  1879. 

The  record  of  a  deed  from  Samuel  Keiser  and  wife  to  Rob- 
ert M.  Nixon.  The  consideration  named  in  this  deed  is  four 
thousand  dollars,  and  it  bears  date  January  17,  1881,  and 
was  recorded  February  2,  1881. 

Robert  M.  Nixon  testified  that  he  paid  $4,000  for  the 
property,  $3,600  to  Samuel  Keiser,  $90  to  Mellett  &  Bundy 
on  Samuel  Keiser's  account,  $32  costs,  and  the  balance  to 
John  U.  Keiser. 

The  plaintiff  having  rested  his  case,  the  defendant  was  ex- 
amined and  testified  as  to  the  consideration  paid  by  him  for 
the  conveyance  from  John  U.  Keiser  and  wife,  and  testified 
that  the  payment  of  the  judgment  in  question  did  not  enter 
into  the  consideration  paid ;  that  the  consideration  named  in 
the  deed  was  the  true  consideration,  and  was  made  up  in  the 
assumption  and  payment  of  liens  senior  to  the  lien  of  the 
judgment  in  question. 

John  U.  Keiser  testified  to  substantially  the  same  facts. 

In  rebuttal  the  plaintiff  introduced  two  witnesses  to  con- 
tradict John  U.  Keiser,  and  they  testified  that  he  had  stated 
to  them  that  the  judgment  in  question  formed  a  part  of  the 
Vol.  117.— 3 
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consideration  for  the  conveyance  executed  by  himself  and 
wife  to  Samuel  Keiser. 

This  testimony,  at  most,  was  only  competent  for  the  pur- 
pose of  discrediting  John  U.  Keiser  as  a  witness.  As  to  the 
main  fact,  it  was  wholly  immaterial. 

There  was  no  evidence  as  to  the  value  of  the  property  at 
the  time  it  was  conveyed  to  Samuel  Keiser,  other  than  the 
consideration  named  in  the  deed.  And  there  was  no  evidence 
that  the  consideration  named  in  the  deed  was  not  the  true 
consideration,  and  that  it  did  not  consist  in  the  assumption 
and  payment  of  encumbrances  senior  to  the  judgment  in 
question. 

The  instruction  to  which  the  fourth  reason  stated  in  the 
motion  for  a  new  trial  relates  is  as  follows : 

"  If  Samuel  Keiser  paid  to  the  bank  the  judgment  in  ques- 
tion, and  took  an  assignment  thereof  to  himself,  and  the  judg- 
ment was  a  lien  on  the  real  estate  of  John  U.  Keiser,  and 
John  U.  Keiser  afterward  conveyed  his  real  estate  to  said 
Samuel  Keiser  in  satisfaction  of  prior  liens  on  the  same  to 
said  judgment,  and  Samuel  Keiser  afterward  conveyed  to 
other  parties  the  property  received  by  him,  and  if  the  prop- 
erty received  by  him  was,  at  the  time  the  defendant  received 
the  deed  therefor,  of  greater  value  than  the  liens  thereon 
prior  to  the  lien  of  said  judgment,  the  excess  would  be  a  sat- 
isfaction of  said  judgment  to  the  amount  of  such  excess,  and 
if  such  excess,  if  any,  amounted  at  the  time  to  one-half  of 
the  judgment,  it  would  amount  to  a  full  satisfaction  as  to  the 
plaintiff  Beam." 

If  the  law  is  correctly  stated  in  this  instruction,  when- 
ever a  debt  has  been  reduced  to  a  judgment,  which,  by  stat- 
ute, becomes  a  lien  upon  real  estate,  a  surety  purchasing  of 
the  principal  debtor  any  part  of  his  real  estate  thus  encum- 
bered, where  there  is  a  co-surety,  makes  the  purchase  at  his 
peril. 

His  purchase  may  be  in  the  best  of  faith,  and  he  may  pay  all 
that  he  believes  the  property  to  be  worth,  and  all  that  he  would 
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be  willing  to  give  for  it  under  the  most  favorable  circum- 
stances^ aiid  more  than  it  would  bring  at  a  forced  sale  to  pay 
older  encumbrances^  and,  notwithstanding,  his  co-surety  may 
bring  an  action  to  have  the  judgment  declared  satisfied,  and 
if  witnesses  can  be  found  who  will  testify  that  the  property 
was  worth  more  than  the  older  encumbrances,  the  co-surety 
may  maintain  an  action  to  have  the  judgment  satisfied  as  to 
him  to  an  amount  equal  to  the  excess  in  value  as  thus  proven. 

We  know  of  no  rule  of  law  or  principle  in  equity  that  will 
support  the  instruction,  and  we  have  found  no  authority  to 
sustain  it. 

The  statute  provides  a  remedy  whereby  even-handed  justice 
can  be  done  to  all  the  parties. 

Section  1214,  R.  S.  1881,  reads  as  follows:  "When  any 
defendant  surety  in  a  judgment,  or  special  bail  or  replevin 
bail,  or  surety  in  a  delivery  bond  or  replevin  bond,  or  any 
person  being  surety  in  any  undertaking  whatever  has  been  or 
shall  be  compelled  to  pay  any  judgment  or  any  part  thereof; 
or  shall  make  any  payment  which  is  applied  upon  such  judg- 
ment by  reason  of  such  suretyship  ******  ^j^^  judgment 
shall  not  be  discharged  by  such  payment,  biit  shall  remain  in 
full  force  for  the  use  of  the  bail,  surety,  *  *  *  making 
such  payment ;  and  after  plaintiff"  is  paid,  so  much  of  the 
judgment  as  remains  unsatisfied  may  be  prosecuted  to  exe- 
cution for  his  use.^^ 

Section  1215  reads  as  follows  :  "Any  one  of  several  judg- 
ment defendants,  and  any  one  of  several  replevin  bail,  hav- 
ing paid  and  satisfied  the  plaintiff^,  shall  have  the  remedy 
provided  in  the  last  section  against  the  co-defendants  or  co- 
sureties, to  collect  of  them  the  ratable  proportion  each  is 
equitably  bound  to  pay." 

Had  the  appellant  pursued  this  simple  statutory  remedy, 
and  caused  the  real  estate  of  which  John  U.  Keiser  was  the 
owner,  and  upon  which  the  judgment  became  a  lien,  to  be 
sold  upon  execution,  subject  to  the  senior  liens,  he,  together 
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with  his  co-surety,  the  appellee,  could  have  had  the  benefit 
of  the  excess,  if  any. 

Had  that  course  been  pursued,  the  appellant  would  not 
have  been  required  to  respond  to  meet  the  imaginary  ideas 
of  witnesses  as  to  values,  a  species  of  evidence  that  is  nearly 
always  unreliable  and  unsatisfactory. 

The  instruction  is  objectionable,  furthermore,  because  by 
it  the  jury  are  told  that  if  the  property  conveyed  to  the  ap- 
pellant exceeded  in  value  the  amount  of  the  senior  encum- 
brances, and  the  excess  amounted  to  one-half  of  the  judgment 
in  question,  the  judgment  as  to  the  appellee  was  in  effect  sat- 
isfied. 

As  between  themselves,  the  appellant  and  appellee  were 
each  liable  to  pay  the  one- half  of  the  judgment.  If  one  of 
them  paid  in  excess  of  his  one-half,  the  other  was  bound  to 
contribute  the  one-half  of  the  excess  back  to  him. 

If,  therefore,  the  property  conveyed  by  John  U.  Keiser  to 
the  appellant  was  only  worth  an  amount  in  excess  of  the 
senior  encumbrances  equal  to  the  one-half  of  the  judgment  in 
question,  the  appellant's'rights  were  equal  to  those  of  the  ap- 
pellee, and  he  had  the  right  to  have  the  one-half  of  the  excess 
applied  to  the  judgment  for  his  benefit,  and  that  would  only 
leave  remaining  for  the  benefit  of  the  appellee  an  amount 
equal  to  the  one-half  of  the  half  for  which  he  was  liable. 
The  instruction  gave  to  the  appellee  the  benefit  of  the  entire 
amount  to  the  exclusion  of  the  appellant. 

The  judgment  is  reversed,  with  costs. 

Filed  Jan.  23, 1889. 
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No.  13,167. 

Amos  v.  Amos  et  al. 

DEED.—Bemainder. —  Vetting, — I\-esumption. — The  law  not  only  favors  the 
Testing  of  remainders,  but  it  also  presumes  that  words  postponing  the 
estate  relate  to  the  beginning  of  the  enjoyment  of  the  remainder  and 
not  to  the  vesting  of  the  estate. 

Same. — DesoenL — Estate  Taken  by  Inleatate  m  Consideraiion  of  Love  and  Affec- 
tion.— Rights  (^  TFm/ow.— Under  section  2473,  R.  S.  1881,  relating  to  an 
estate  coming  to  an  intestate  in  consideration  of  love  and  affection,  the' 
widow  takes  only  by  virtue  of  her  marital  rights,  and  not  as  an  heir 
or  descendant. 

Same. — Reversion  to  Donor. —  When  Widow  has  no  Interest, — Where,  in  con- 
sideration of  love  and  affection,  land  is  conveyed  to  A.  for  life,  with  the 
fee  to  his  children  begotten  in  wedlock,  and,  failing  children,  to  other 
persons,  the  remainder  vests  immediately  upon  the  birth  of  a  child,  and 
upon  the  death  of  both  A.  and  the  child  without  children,  the  land 
reverts  to  the  donor  under  the  statute,  the  limitation  to  others  not  being 
effectual ;  but  whether  the  limitation  over  be  considered  as  effectual  or 
void,  the  widow  of  A.  has  no  interest  in  the  land. 

From  the  Rush  Circuit  Court. 

/.  Q.  Thomas,  J.  J.  SpanUy  O.  C,  Clark,  D.  8.  Morgan  and 
H,  E,  Barrett,  for  appellant. 

Elliott,  C.  J. — The  facts  in  this  case  are  the  same  as  in 
the  case  of  Avios  v.  Amos,  ante,  p.  19,  and  the  controversy 
grows  out  of  the  same  instruments  to  which  we  there  gave 
a  construction.  The  principal  controversy  here  is  between 
the  widow  of  Liford  K.  Amos  and  the  grantor  in  the  deed 
referred  to  in  that  case,  she  claiming  the  entire  estate  in  the 
land  conveyed  to  her  husband  for  life  by  his  grandfather, 
while  the  grandfather,  Joseph  J.  Amos,  Sr.,  claims  that  the 
title  to  two-thirds,  at  least,  of  the  land  reverted  to  him.  The 
other  parties  claim,  as  in  the  former  case,  that  they  took  the 
entire  estate  when  Liford  K.  Amos  died. 

In  addition  to  what  was  said  in  the  former  case  upon  the 
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question  of  the  vesting  of  the  remainder  during  the  life  of 
the  tenant  of  the  particular  estate,  we  affirm,  as  an  estab- 
lished principle,  that  tlie  law  not  only  favors  the  vesting  of 
remainders,  but  it  also  presumes  that  words  postponing  the 
estate  relate  to  the  beginning  of  the  enjoyment  of  the  re- 
mainder and  not  to  the  vesting  of  that  estate.  Damdaon  v. 
Koehler,  76  Ind.  398;  Davidson  v.  Bates,  111  Ind.  391 ;  S. 
C,  12  N.  E.  Rep.  687,  and  authorities  cited  in  note ;  David- 
son V.  Hutchins,  112  Ind.  322.  The  words  creating  the  re- 
mainder in  this  instance,  which  postponed  the  enjoyment  of 
the  estate  in  remainder  until  after  the  termination  of  the 
particular  estate,  did  not  postpone  the  vesting  of  the  remain- 
der, but  that  estate  vested  immediately  on  the  birth  of  the 
child  of  Liford  K.  Amos. 

Between  the  widow,  Eva  W.  Amos,  and  the  grandfather 
of  her  deceased  husband,  the  question  is  whether  section  2473 
of  the  R.  S.  of  1881  governs,  or  whether  the  case  falls  within 
the  general  law  of  descents.  That  section,  so  far  as  it  is 
relevant  here,  reads  thus :  "An  estate  which  shall  have  come 
to  the  intestate  by  gift  or  by  conveyance,  in  consideration 
of  love  and  affection,  shall,  if  the  intestate  die  without  child- 
ren or  their  descendants,  revert  to  the  donor,  if  living,  at  the 
intestate's  death,  saving  to  the  widow  or  widower,  however, 
his  or  her  rights  therein.^' 

This  statute  makes  provision  for  a  peculiar  class  of  cases, 
and  expressly  excepts  it  from  the  rules  which  prevail  in  or- 
dinary cases.  In  Myers  v.  Myers,  57  Ind.  307,  it  was  held 
that  under  this  section  the  widow  would  take  one-third  of 
the  land,  not  as  heir,  but  in  virtue  of  her  rights  as  a  surviv- 
ing wife.  A  like  ruling  was  made  in  Mitchell  v.  Parkhurst, 
17  Ind.  146.  In  Thomas  v.  Thomas,  18  Ind.  9,  it  is  taken 
for  granted  that  this  statute  governs  in  all  cases  where  the 
consideration  is  love  and  affection  and  the  donee  dies  with- 
out children  before  the  death  of  the  donor,  and  it  was  held 
that  the  saving  clause  in  it  protects  the  widow.     It  was  held 
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in  Fontaine  v.  Houston,  86  Ind.  205^  that  a  husband  who 
had  conveyed  land  to  his  wife  in  consideration  of  love  and 
affection  was  entitled  to  the  entire  estate  upon  her  death 
without  children.  In  line  with  these  cases  is  that  of  Ken- 
ney  v  Phillipy,  91  Ind.  511.  The  only  difficulty  in  this  case, 
in  view  of  these  authorities,  is  presented  by  the  ruling  of  the 
trial  court  asserting  that  the  widow  took  one-third  of  the  land, 
for  her  husband  had  only  a  life-estate.  As  that  terminated 
with  his  death,  it  is  not  easy  to  perceive  how  she  took  any 
estate  at  all.  Under  the  statute  immediately  before  us,  a 
widow  takes  only  by  virtue  of  her  marital  rights,  and  not  as 
an  heir  or  descendant.  Myers  v.  Myers,  supra;  Brown  y, 
Harmon,  73  Ind.  412 ;  Wood  v.  Beasley,  107  Ind.  37 ;  3Ic' 
Nutt  V.  McNutty  116  Ind.  545.  It  is  clear  that  the  statute 
does  not  refer  to  her  as  an  heir  or  descendant,  since  to  affirm 
that  conclusion  would  be  to'  assert  that  the  Legislature  did 
an  idle  thing  in  expressly  preserving  her  rights.  Eva  W. 
Amos  got  as  much,  and  more,  perhaps,  than  she  was  entitled 
to  in  securing  one-third  of  the  land,  and  she,  at  all  events, 
has  no  cause  of  complaint. 

It  is  certain  that  both  Li  ford  K.  Amos  and  his  son  got 
all  the  estate  that  ever  vested  in  them  from  Joseph  J.  Amos, 
Sr.,  and  that  the  consideration  which  induced  the  grant  was 
love  and  affection,  so  that  it  is  difficult  to  resist  the  conclu- 
sion, that,  upon  the  death  of  Liford  K.  and  his  son,  without 
children,  the  estate  reverted  to  the  donor.  This  phase  of  the 
controversy  is  not  affected  by  the  fact  that  the  child  of  Li- 
ford K.  took  an  estate  in  fee  during  his  father's  lifetime,  for 
the  asserted  limitation  over  was  not  effectual,  but  had  it 
been,  still  the  statute  would  preserve  the  rights  of  the  donor 
as  against  the  appellant,  Eva  W.  Amos.  She  is  in  this  di- 
lemma :  If  there  was  a  valid  limitation  to  the  other  grand- 
children of  Joseph  J.  Amos,  Sr.,  it  became  effective  upon  the 
death  of  her  child  during  the  lifetime  of  her  husband ;  but, 
if  there  was  no  such  valid  limitation,  then*,  as  neither  her 
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child  nor  her  husband  died  leaving  children,  the  estate  re- 
verted to  the  donor  under  the  statute,  and  in  either  case  she 
has  no  interest  in  the  land. 

Judgment  affirmed. 

FUed  Jan.  23, 1889. 
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Pollard  v.  Barkley  et  al. 

Decedents'  Estates. — Final  SettlemerU, — Jurisdiction  to  Set  Aside, — The  cir- 
cuit courts  have  juriBdiction  to  set  aside  final  settlements  of  adminis- 
trators for  fraud,  mistake  or  illegality. 

Same. — Proceeding  to  Set  Aside. — Remedial  Statute. — Statutes  providing  for 
the  setting  aside  of  such  settlements  are  remedial,  and  proceedings  for 
that  purpose  must  be  prosecuted  under  the  statute  in  force  at  the  time 
they  are  commenced. 

Same. — Attorney  Fees. — Administraior  not  Entitled  to. — An  allowance  of  at- 
torney fees  to  an  administrator  for  his  personal  services  as  an  attorney 
in  the  settlement  of  an  estate,  is  prohibited  by  sections  2396  and  2398, 
B.  S.  1881,  and,  if  made,  constitutes  an  "  illegality  ''  for  which  the  set- 
tlement may  be  set  aside,  within  the  meaning  of  section  2403. 

Same. — Bhndenee. — Where  a  sum  has  been  allowed  to  an  administrator  for 
his  services  as  such  and  as  an  attorney,  it  is  proper,  in  a  proceeding  to 
set  the  settlement  aside,  for  the  court  to  hear  evidence  as  to  the  value 
of  the  services  rendered  as  administrator,  in  order  to  ascertain  the 
amount  allowed  as  attorney  fees. 

Same. — Administraior' s  AlUnoanee. — In  making  an  allowance  to  an  admin- 
istrator for  his  services,  the  nature  of  the  estate,  the  difficulties  attend- 
ing the  recovery  of  the  assets,  the  peculiar  qualifications  of  the  admin- 
istrator, the  advantage  to  the  estate  from  such  qualifications,  and  all 
other  facts  and  circumstances  which  will  enable  the  court  to  come  to  a 
proper  conclusion,  should  be  considered. 

From  the  Carroll  Circuit  Court. 

J.  Applegate  and  D,  TurpiCy  for  appellant. 
IF.  E.  Uhl,  for  appellees. 
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ZoLiiAKS,  J. — Appellant^s  final  settlement  as  administrator 
of  the  estate  of  Robert  Barkley,  deceased,  was  approved  by 
the  court,  and  he  was  discharged  on  the  7th  day  of  Feb- 
ruary, 1881. 

Appellees,  as  the  heirs  at  law  of  said  Barkley,  commenced 
this  action  on  the  6th  day  of  February,  1884,  and,  for  the 
reasons  stated  in  their  complaint,  asked  that  the  settlement 
be  set  aside. 

When  the  courts  of  common- pleas  were  in  existence  and 
had  jurisdiction  in  probate  matters,  the  law  provided  that, 
on  appeal  from  that  court  to  the  circuit  court,  a  final  settle- 
ment of  an  administrator  might  be  set  aside,  if,  upon  such 
appeal,  it  was  made  to  appear  that  such  settlement  had  been 
illegally  made.  It  also  provided  that  a  person  interested  in 
the  estate  might,  by  a  direct  proceeding,  have  such  a  settle- 
ment set  aside  for  fraud  or  mistake.     2  B.  S.  1876,  p.  537. 

The  courts  of  common  pleas  were  abolished  in  1873,  and 
their  jurisdiction  in  all  cases  was  transferred  to  the  circuit 
courts.  The  above  mentioned  statute  was  not  changed,  but 
it  was  held  that  by  the  act  abolishing  the  courts  of  common 
pleas  and  transferring  their  jurisdiction  to  the  circuit  courts, 
those  courts  had  jurisdiction  to  set  aside  such  final  settle- 
ments for  fraud,  mistake  and  illegality.  Heaton  v.  Knowl-- 
touy  65  Ind.  255  (261). 

With  some  restrictions  and  enlargements  not  material  to 
be  considered  here,  the  statute  of  1881  upon  the  same  sub- 
ject is  substantially  the  same  as  the  former  statute.  K.  S. 
1881,  section  2403.  Under  this  latter  statute,  such  final  set- 
tlements may  be  set  aside  upon  the  petition  of  a  person  in- 
terested in  the  estate,  '^  particularly  setting  forth  the  illegality, 
fraud,  or  mistake  in  such  settlement  or  in  the  prior  proceed- 
ings in  the  administration  of  the  estate,  affecting  him  ad- 
verselv." 

So  far  as  concerns  the  case  in  hearing,  it  is  not  material 
whether  the  proceeding  be  regarded  as  under  the  statute  of 
1881,  or  under  the  former  statute,  in  force  when  the  final 
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settlement  was  approved.  In  our  judgment,  however,  the 
former  statute  was,  and  the  latter  is,  remedial,  and  hence 
this  proceeding  must  be  regarded  as  under  that  of  1881. 

The  only  reason  set  forth  in  the  complaint  and  shown  by 
the  evidence  for  setting  aside  the  final  settlement,  which  we 
need  notice,  is  that  of  "  illegality."  The  statute  in  force  at 
the  time  the  final  report  was  approved  provided,  as  does  that 
in  force  now,  that  no  allowance  of  attorney  fees  should  be 
made  to  an  administrator  for  his  personal  services  as  an  at- 
torney in  the  settlement  of  the  estate.  2  R.  S.  1876,  p.  546, 
section  149 ;  R.  S.  1881,  sections  2396,  2398. 

The  enforcement  of  that  statute  in  this  case,  it  is  apparent, 
will  work  a  hardship  and  injustice  to  appellant,  but  the  courts 
must  enforce  the  laws  as  they  find  them,  leaving  the  policy 
of  their  enactment  to  the  Legislature.  The  allowance  of  at- 
torney fees  to  an  administrator,  for  his  personal  services  as 
an  attorney  in  the  settlement  of  the  estate,  is  a  violation  of 
the  positive  terms  of  the  statute,  and  hence  an  illegality 
for  which  a  final  settlement  will  be  set  aside,  just  as  there  is 
illegality  in  a  final  settlement  of  an  estate  made  when  an  un- 
allowed claim  is  pending  against  it.  2  R.  S.  1876,  p.  535, 
section  112;  R.  S.  1881,  section  2401;  Dillman  v.  Barber , 
114  Iiid.  403;  Roberts  v.  Spencer,  112  Ind.  81;  Reed  v. 
Reed,  44  Ind.  429;  Heaton  v.  KnowHon,  supra;  see,  also, 
Camper  v.  Hayeth,  10  Ind.  528  ;  Miller  v.  Steele,  64  Ind.  79 ; 
Zeek  v.  Reed,  69  Ind.  319 ;  Taylor  v.  Wright,  93  Ind.  121. 

In  support  of  the  charge  of  illegality  in  the  allowance  to 
and  the  retention  by  appellant  of  attorney  fees  for  per- 
sonal services  as  an  attorney  in  the  settlement  of  the  estate, 
appellees  introduced  in  evidence  his  final  report,  which  had 
been  approved,  as  already  stated.  That  report  and  its  ap- 
proval show  that  such  fees  were  allowed. 

The  court  heard  evidence  for  the  purpose  of  showing  how 
much  appellant's  services  as  administrator  were  worth,  as  a 
means  of  ascertaining,  as  near  as  might  be,  how  much  of  the 
sum  allowed  to  him  was  for  services  as  attorney.     For  that 
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purpose  the  evidence^  we  think,  was  competent.  As  appel- 
lant did  not  testify  upon  that  subject^  the  evidence  is  some- 
what meager  and  not  very  satisfactory.  And  for  that  reason, 
it  ma^  bC;  the  court,  in  its  final  judgment  setting  aside  the 
settlement  ruled  that  the  finding  and  conclusion  upon  that 
subject  shall  not  be  conclusive,  nor  in  any  way  binding  upon 
appellant  or  the  court  in  settling  the  amount  to  be  allowed 
to  him  hereafter  for  his  services  as  administrator. 

While  we  are  constrained  to  hold  that,  by  reason  of  the 
statute,  nothing  can  be  allowed  to  him  for  personal  services 
as  attorney,  it  is  apparent  from  the  record  that  he  is  entitled 
to  a  liberal  allowance  for  his  services  in  the  settlement  of 
the  estate.  All  that  he  received  as  assets  of  the  estate,  he 
recovered  upon  a  disputed  and  contested  claim.  In  the  pros- 
ecution of  that  claim  it  was  necessary  to  take  depositions  in 
a  distant  Stat«.  The  cause  was  tried  three  times  in  three  dif- 
ferent counties,  and  was  twice  in  this  court  on  appeal.  When 
the  claim  was  finally  recovered,  the  interest  amounted  to 
about  as  much  as  the  original  claim.  It  seems  also,  that  in 
addition  to  his  other  services,  appellant  advanced  the  money 
to  carry  on  the  litigation.  The  expenses  of  the  litigation, 
extending  over  a  period  of  near  ten  years,  were  necessarily 
large,  but  that  is  no  sufficient  reason  why  appellant  should 
not  receive  a  just  and  ample  compensation  for  his  services. 
In  the  making  of  such  allowance,  the  court  is  not  bound  by 
any  unbending  rule,  but  will  consider  the  nature  of  the  estate, 
the  difficulties  attending  the  recovery  of  the  assets,  and  the 
settlement  of  the  estate ;  the  peculiar  qualifications  of  the 
administrator,  the  advantage  to  the  estate  from  such  qualifi- 
cations, and  all  other  facts  and  circumstances  which  will  the 
better  enable  it  to  do  justice  as  between  the  estate  and  the 
administrator. 

It  is  contended,  in  a  brief  filed  by  one  of  appellant's  coun- 
sel, that  the  evidence  shows  that  Barkley,  in  his  lifetime^ 
despairing  of  ever  recovering  the  claim,  declined  to  advance 
money  to  carry  on  the  litigation,  a«d  made  an  equitable  as- 
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signment  of  the  claim  to  appellant,  and  that,  therefore,  the 
amount  recovered  upon  the  claim  equitably  belonged  to  ap- 
pellant, and  not  to  the  estate.  It  is  not  necessary  for  us  to 
here  express  any  opinion  as  to  the  weight  or  effect  of  the 
testimony  upon  that  subject.  This  action  is  to  set  aside  the 
final  settlement  simply,  and  that  settlement  was  upon  the 
theory  that  the  mo^iey  which  came  into  appellant's  hands 
belonged  to  the  estate. 

It  is  altogether  probable  that  when  appellant  again  files 
his  final  settlement  report,  his  rights  in  the  premises,  and  the 
question  as  to  the  proper  amount  to  be  allowed  to  him,  will 
be  more  fully  presented  than  they  are  by  the  record  before  us. 

Judgment  affirmed,  with  costs. 

Filed  June  15, 1S8S ;  petition  for  a  rehearing  overruled  Jan.  23, 1889. 
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i^^7     441  Will. — Revocation. — Content  After  Probate. — Borid, — Where,  after  a  will  has 

I5i_-^l  been  admitted  to  probate,  a  verified  complaint  is  filed,  alleging  that  the 

will  had  been  revoked  by  the  execution  of  a  later  will  and  that  its  ad- 
mission to  probate  was  unlawful,  and  praying  that  the  probate  thereof 
be  annnlled  and  the  later  will  admitted  to  probate,  such  proceeding  is, 
in  legal  effect,  an  application  to  contest  the  will,  within  the  meaning  of 
section  2597,  R.  S.  1881,  and  can  not  be  maintained  unless  a  bond  is 
filed  as  required  by  that  section. 

8 am:e.'-^ Estoppel. — The  probate  of  a  former  will  can  not  be  pleaded  in  es- 
toppel of  an  application  to  admit  a  later  will  to  probate,  unless  the  ap- 
plicant has  had  such  a  connection  with  the  former  will,  or  the  probate 
proceedings  upon  it,  as  to  estop  him  from  denying  its  validity. 

Same. — Effect  0/  Probate. — The  ex  parte  probate  of  a  will  ascertains  nothing 
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but  the  prima  facie  validity  of  the  instrument,  and  that  it  is  seemingly 
what  it  purports  to  be  on  its  face. 

Same. — JRevocalion, — If  a  will,  duly  subscribed  and  attested,  expressly  re- 
vokes all  prior  wills  executed  by  the  testator,  it  is  valid  for  that  pur- 
pose, under  section  2559, B.  S.  1881,  whether  it  is  efiectual  as  a  testa- 
mentary disposition  of  property  or  not. 

Same. — Joinder  of  Chutes. — It  is  proper  to  join  with  an  application  for  the 
admission  of  a  later  will  to  probate,  a  demand  that  the  probate  of  a  for- 
mer will  be  set  aside. 

From  the  Shelby  Circuit  Court. 

/.  Harrison  J  R.  W.  Harrison,  B,  F.  Love,  A.  Major  and  H, 
C.  Morrison,  for  appellants. 

T,  B,  Adams,  L.  T.  Michener  and  J,  A.  Tindall,  for  ap- 
pellees. 

NiBLAOK,  C.  J.— On  the  14th  day  of  March,  1885,  Cath- 
arine Travis,  late  of  Shelby  county,  executed  and  published 
an  instrument  in  writing  purporting  to  be  her  last  will  and 
testament,  by  which  she  assumed  to  devise  all  her  real  estate 
to  her  daughter,  Jennie  Burns,  and  to  bequeath  to  her  other 
children,  Joseph  W.  Travis,  Frank  Travis,  Leonard  Travis 
and  Lutheria  Odell,  all  of  her  personal  estate,  to  be  equally 
divided  between  them,  and  in  which  she  named  Solomon  T. 
Burns  as  her  executor. 

On  the  25th  day  of  the  same  month  she  died,  and  two  days 
later  the  execution  of  the  instrument  in  writing  in  question 
was  duly  proven  in  open  court,  and  it  was  admitted  to  pro- 
bate as  her  last  will  and  testament.  Letters  testamentary 
were  thereupon  issued  to  the  said  Solomon  T.  Burns,  who 
was  the  husband  of  the  devisee,  Jennie  Burns. 

On  the  26th  day  of  May,  1885,  Joseph  W.  Travis  and 
Frank  Travis  filed  in  the  court  below  their  complaint,  in  the 
form  of  a  petition,  setting  forth  the  facts  substantially  as  above 
stated,  and  averring  that  Catharine  Travis  had,  on  the  23d 
day  of  March,  1885,  executed  and  published  another  will  in 
due  form  of  law,  which  was  made  an  exhibit  accompanying 
the  petition,  and  by  which  the  will  previously  executed  by  her, 
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as  stated,  on  the  14th  day  of  the  same  month, was  revoked ; 
also  averring  that  by  reason  of  the  premises  such  former  will 
was  void,  and  the  probate  thereof  was  unlawful.  Wherefore 
the  petitioners  demanded  that  the  probate  of  such  former  will 
should  be  set  aside  and  annulled ;  that  the  letters  testamentary 
issued  to  the  said  Solomon  T.  Burns  should  be  revoked,  and 
that  the  will  presented  by  and  accompanying  the  complaint 
should  be  admitted  to  probate  as  the  last  will  and  testament 
of  Catharine  Travis. 

The  said  Solomon  T.  Burns  and  Jennie  Burns  were  made 
defendants  to  the  proceedings,  and  the  complaint  was  duly 

verified. 

No  bond  was  filed,  as  required  by  section  2597,  R.  S.  1881, 
in  case  of  the  contest  of  a  will  after  the  probate  thereof,  and 
for  that  reason  the  defendants  moved  to  dismiss  the  com- 
plaint, but  their  motion  was  overruled.  They  then  moved 
to  strike  out  of  the  complaint  all  that  referred  to  the  former 
will  so  executed  on  the  14th  day  of  March,  1885,  and  to  the 
proof  and  admission  to  probate  thereof,  upon  the  ground  that 
such  matter  was  irrelevant  and  improper  as  incidental  to  an 
application  to  have  a  subsequent  will  admitted  to  probate, 
and  that  motion  was  sustained. 

The  defendants  thereafter  answered  the  complaint  as  thus 
eliminated,  setting  up  the  execution  and  probate  of  the  former 
will  in  estoppel  of  the  application  to  have  the  alleged  sub- 
sequent will  proven  and  admitted  to  probate,  to  which  a  de- 
murrer was  also  sustained.  Issue  being  otherwise  joined,  the 
circuit  court  heard  the  evidence  and  made  a  finding  that  the 
instrument  in  writing  presented  by,  and  accompanying,  the 
complaint  was  the  last  will  and  testament  of  the  decedent, 
Catharine  Travis,  and  ordered  the  same  to  be  admitted  to 
probate  and  entered  of  record  as  such  last  will  and  testament. 

Questions  were  reserved  below,  and  are  pressed  here,  upon 
the  overruling  of  the  motion  to  dismiss  the  complaint  for 
want  of  a  bond  to  secure  a  prosecution  of  the  suit  and  the 
payment  of  costs,  and  upon  the  sustaining  of  the  demurrer 
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to  the  answer  in  estoppel  of  the  proceedings  upon  the  com- 
plaint. 

Section  2595,  R.  S.  1881,  provides,  in  effect,  that  any  per- 
son interested  in  the  estate  of  the  decedent  may  file  objections 
to  the  admission  of  a  will  to  probate,  and,  through  the  me- 
dium of  such  objections,  cause  the  validity  of  the  will  to  be 
contested.     The  two  succeeding  sections  are  as  follows : 

Sec.  2596.  "Any  person  may  contest  the  validity  of  any 
will,  or  resist  the  probate  thereof,  at  any  time  within  three 
years  after  the  same  has  been  offered  for  probate,  by  filing 
in  the  circuit  court  of  the  county  where  the  testator  died,  or 
where  any  part  of  his  estate  is,  his  allegation,  in  writing,  ver- 
ified by  his  affidavit,  setting  forth  the  unsoundness  of  mind 
of  the  testator,  the  undue  execution  of  the  will,  that  the  same 
was  executed  under  duress  or  was  obtained  by  fraud,  or  any 
other  vMid  objection  to  its  validity  or  the  probate  thereof; 
and  the  executor  and  all  other  persons  beneficially  interested 
therein  shall  be  made  defendants  thereto." 

Sec.  2597.  "  Before  any  proceedings  shall  be  had  on  an 
application  to  contest  a  will  after  probate  thereof,  the  person 
making  the  same,  or  some  other  person  in  his  behalf,  shall 
file  a  bond,  with  sufficient  sureties,  in  such  amount  as  shall 
be  approved  by  the  clerk  of  such  circuit  court,  conditioned 
for  the  due  prosecution  of  such  proceedings  and  for  the  pay- 
ment of  all  costs  thereon  in  case  judgment  be  awarded  against 
him." 

The  execution  of  a  new  will  making  another  and  incon- 
sistent disposition  of  the  testator's  property  operates  as  a  rev- 
ocation of  a  former  will  disposing  of  the  same  property, 
and  this  is  so  whether  the  former  will  is  expressly  revoked 
by  the  later  one  or  not.  Schouler  Ex'rs  and  Adm'rs,  section 
82;  1  Jarman  Wills,  336;  State,  ex  rel,  v.  Croasley,  69  Ind. 
203. 

A  will  may  become  operative  as  a  revocation  of  a  former 
will,  although  inoperative  in  other  respects.  Laughton  v. 
Atkins,  1  Pick.  535. 
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A  revoked  will  is  an  invalid  will,  and  hence  it  is  a  suffi- 
cient objection  to  a  will,  as  well  as  to  the  probate  of  it,  when 
it  has  been  admitted  to  probate,  that  it  has  been  revoked, 
whether  expressly  or  impliedly.  It  follows  that  the  revoca- 
tion of  a  willaffi)rds  good  cause  for  contesting  the  validity 
of  such  an  instrument,  as  well  as  resisting  or  setting  aside 
the  probate  of  it  under  section  2596,  above  set  out.  The 
allegation,  therefore,  of  the  complaint  of  the  appellees,  that 
the  will  which  was  already  admitted  to  probate  had  been  re- 
voked by  the  execution  and  publication  of  a  later  will,  and 
that  by  reason  of  this  fact  its  admission  to  probate  was  un- 
lawful, was  an  attack  both  upon  the  validity  of  the  will  and 
the  probate,  and  amounted  in  legal  effect  to  an  application 
to  contest  the  will,  within  the  meaning  of  section  2597  of  the 
statutes,  to  which  we  have  referred.  As  has  been  seen,  the 
complaint  sought  further  relief  by  the  admission  of  the  later 
will  to  probate,  but  the  right  of  the  appellees  to  this  further 
relief  was  dependent  upon  their  ability  to  show  that  the  for- 
mer will  had  been  revoked,  and  hence,  because  the  complaint 
contained  other  matters,  it  was  none  the  less  a  verified  applica- 
tion to  contest  the  validity  of  a  will  which  had  been  ad- 
mitted to  probate. 

The  circuit  court  consequently  erred,  either  in  refusing  to 
dismiss  the  complaint  for  want  of  a  bond,  as  is  provided  by 
section  2597,  or  in  failing  to  require  the  filing  of  such  a  bond 
before  proceeding  further.  Cqffman  v.  Iteeves,  62  Ind.  334 ; 
Kinnaman  v.  KinnaTnan,  71  Ind.  417. 

In  the  very  nature  of  the  proceeding,  the  probate  of  a 
former  will  can  not  be  pleaded  in  estoppel  of  an  application 
to  admit  a  later  will  to  probate,  unless  the  applicant  has  had 
such  a  connection  with  the  former  will,  or  the  probate 
proceedings  upon  it,  as  to  estop  him  from  denying  its 
validity.  There  was  nothing  in  the  answer  to  which  the  de- 
murrer was  sustained  in  this  case  which  showed,  or  tended  to 
show,  such  an  estoppel  as  against  the  appellees.     In  conse- 
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qaence^  the  circuit  court  did  right  in  holding  that  the  answer 
was  bad  upon  demurrer.     Martin  v.  Pei*kin8,  56  Miss.  204. 

Schouler^  supra,  at  section  82,  says  that  "Any  distinct  will 
propounded  for  probate,  which  appears  to  have  been  executed 
as  the  statute  requires,  and  preserved  intact,  is  presumed  to 
express  the  testator^s  last  wishes ;  but  this  presumption  may 
be  rebutted  by  the  production  of  a  later  will,  or  other  ev- 
idence of  a  contradictory  nature." 

The  ex  parte  probata,  therefore,  ascertains  nothing  but  the 
prima  facie  .validity  of  a  will,  and  that  the  instrument  is 
seemingly  what  it  purports  to  be  on  its  face.  Ex  parte  Fuller, 
2  Story, '327. 

Cross-error  is  assigned  upon  the  striking  out  of  the  com- 
plaint all  that  pertained  to  the  former  will  and  the  probate 
of  it,  as  hereinabove  stated. 

There  was  no  inconsistency  between  the  two  kinds  of  re- 
lief demanded  by  the  complaint.  Both  belonged  to  the  same 
jurisdiction,  and  both  had  relation  to  the  subject-matter  of 
the  estate  of  the  testatrix,  already  in  charge  of  the  court. 
There  was,  therefore,  no  misjoinder  of  causes  or  surplusage 
of  averments.  For  these  reasons  the  cross-error  is  well  as- 
signed. 

The  further  point  is  made  that  the  new  will  makes,  or 
rather  attempts  to  make,  only  the  same  disposition' of  the  tes- 
tatrix's estate  which  the  law  would  make  of  it  in  the  event 
that  she  had  died  intestate,  and  that  it  is  for  that  cause  in- 
operative as  a  testamentary  instrument,  or  for  any  other  pur- 
pose. Without  examining,  or  intimating  any  opinion  as  to, 
the  question  of  the  efficiency  of  the  instrument  as  a  testa- 
mentary disposition  of  property,  it  is  sufficient  to  refer  to  the 
fact  that  the  first  clause  of  the  instrument,  as  an  independent 
proposition,  expressly  revokes  all  wills  then  recently  made 
by  the  alleged  testatrix,  and  that  the  instrument  purports  to 
have  been  duly  subscribed  and  attested.  This  makes  the  in- 
strument, at  all  events,  a  valid  revocation  in  writing  of  the 
Vol.  117.. 
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former  will,  within  the  provisions  of  Section  2659,  B.  S. 
1881. 

No  question  was  made  below  upon  the  defect  of  parties  to 
the  complaint,  and  hence  no  such  question  is  presiented  here. 
It  is  worthy  of  note,  however,  that  all  the  persons  interested 
in  the  property  of  the  testatrix  were  not  made  parties,  as  re- 
quired by  section  2596  of  the  existing  statutes,  to  which  refer* 
ence  has  been  made. 

As  the  first  error  was  committed  in  favor  of  the  appellees, 
the  judgment  will  be  reversed,  at  their  costs.  .Reversed  ac- 
cordingly. 

Filed  Oct.  9, 1888 ;  petition  for  a  rehearing  overruled  Feb.  20, 1889. 


No.  13,434. 

Thomas  et  al.  v.  Stewabt  et  al. 

SuBBOGATiON. — Surety. — Shenff*8  Sale. — BedempHon. — Innocent  Purckasen. — 
Where  a  surety  permits  a  judgment  to  be  taken  against  him  as  a  joint 
principal,  and  stands  hj  until  other  persons,  without  notice  of  his  rights 
other  than  that  afforded  by  the  record,  have  acquired  title  to  the  prin- 
cipal's property  through  the  foreclosure  of  a  prior  mortgage,  and  have 
made  valuable  improvements  thereon,  he  can  not  afterwards,  having 
paid  the  judgment,  establish  his  suretyship  as  against  the  good  faith 
purchasers  and  be  subrogated  to  the  right  of  the  judgment  creditor, 
who  was  not  a  party  to  the  foreclosure  proceedings,  to  redeem  from  the 
sale  thereunder. 

From  the  Clay  Circuit  Court. 

D,  E.  Williamson^  A,  Doggy  and  S.  McCrregor,  for  appel- 
lants. 

W.  W,  Garter,  J,  D,  Cornell  and  0.  A.  Knight,  for  appellees. 
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Mitchell,  J. — Stewart  and  Andrew  filed  a  complaint  in 
the  nature  of  a  bill  in  equity,  in  which  they  claimed  the 
right  to  establish  their  relation  as  sureties  to  a  joint  judg- 
ment theretofore  recovered  against  the  plaintiffs  and  one 
Jacob  Thomas,  and  to  be  permitted  to  redeem  certain  real 
estate  formerly  owned  by  Thomas,  which  had  been  sold  to 
satisfy  a  prior  mortgage. 

The  facts  as  specially  found  by  the  court  show  that  Thomas 
mortgaged  a  certain  lot  in  the  city  of  Brazil,  in  Clay  county, 
to  Abel  McQueen,  on  the  4th  day  of  October,  1877,  to 
secure  a  debt  of  $800,  due  in  one  year  from  date,  with  ten 
per  cent,  interest.  Afterward,  on  the  1st  day  of  February, 
1879,  Robert  M.  Wingate  recovered  a  judgment  in  the  Clay 
Circuit  Court  against  Thomas,  Stewart  and  Andrew,  for 
$591.25.  On  the  10th  day  of  March,  1879,  McQueen  insti- 
tuted proceedings  to  foreclose  his  mortgage,  making  Thomas 
and  wife  and  others,  who  were  junior  lien-holders,  parties, 
but  Wingate,  who  had  theretofore  recovered  judgment  as 
above  mentioned,  was  not  made  a  party,  nor  did  he  have  any 
notice  of  the  proceedings  by  McQueen.  The  mortgage  was 
duly  foreclosed,  and  the  land  sold  in  pursuance  of  the  decree 
to  McQueen,  who  obtained  title  under  the  sale,  in  due  time. 
Afterward,  on  the  11th  day  of  November,  1880,  McQueen 
conveyed  the  property  to  Rebecca  A.  Thomas,  who,  within 
ten  days  thereafter,  sold  and  conveyed  a  part  t)f  the  tract  to 
George  Haberle,  for  the  consideration  of  $1,000,  paid  in 
cash,  and  the  residue  to  Jacob  Baumunk,  who  paid  a  like 
consideration.  The  part  conveyed  to  Baumunk  was  after- 
ward sold  by  him  to  Michael  and  Mary  Ryan.  The  sev- 
eral purchasers  from  Mrs.  Thomas  went  into  possession 
immediately,  and  made  lasting  improvements  of  the  value 
of  $3,000.  Jacob  Thomas  died  intestate  on  the  18th  day  of 
February,  1880,  leaving  Rebecca  A.  his  widow  and  sole  heir. 
His  estate  was  wholly  insolvent,  and  was  so  settled  at  the 
March  term,  1883,  of  the  Clay  Circuit  Court.  Stewart  and 
Andrew  paid  $834.40  in  satisfaction  of  the  Wingate  judg- 
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ment,  on  the  28th  day  of  September,  1882.  It  is  found  that 
they  were  sureties  for  Thomas,  but  the  judgment  in  favor  of 
Wingate  was  rendered  against  the  three  jointly,  without  any 
issue  or  adjudication  of  suretyship.  Mrs.  Thomas  had  actual 
notice  of  the  suretyship  of  Stewart  and  Andrew,  but  her 
grantees  had  no  other  notice,  except  such  as  the  record  of 
the  judgment  afforded.  Stewart  and  Andrew  both  resided 
in  the  city  of  Brazil,  and  had  notice  of  the  improvements 
that  were  being  made  by  the  defendaats.  This  action  was 
commenced  May  20th,  1885,  the  plaintiffs  having  shortly 
prior  thereto  offered  to  redeem,  but  their  right  to  redeem  was 
denied  and  the  offer  refused. 

Upon  the  facts  found,  the  material  part  thereof  being,  in 
substance,  as  above  stated,  the  court  stated  conclusions  of 
law  to  the  effect  that  Stewart  and  Andrew,  as  sureties  for 
Thomas,  were  subrogated  to  the  right  of  Wingate,  they 
having  paid  the  judgment  in  favor  of  the  latter,  and  that 
they  were  hence  entitled  to  redeem  the  land  owned  and  im- 
proved by  Haberle  and  the  Ryans,  upon  terms  fixed  in  the 
decree.  The  merits  of  the  appeal  are  all  involved  in  a  de- 
termination of  the  propriety  of  the  conclusions  of  law  stated 
upon  the  facts  found. 

Wingate,  having  recovered  a  judgment  which  constituted 
a  lien  upon  the  real  estate  owned  by  Thomas,  and  previously 
mortgaged  by*  the  latter  to  McQueen,  and  not  having  been 
made  a  party  to  the  foreclosure  proceedings  by  the  latter,  had 
the  undoubted  right  to  redeem  from  the  McQueen  sale. 

This  right  continued  in  him  until  his  judgment  was  paid 
off  and  satisfied.  The  defendants,  having  acquired  the  legal 
title  as  purchasers,  might  have  compelled  him  to  come  in 
and  exercise  his  right  upon  terms,  or  be  forever  barred  there- 
from, by  proceedings  in  the  nature  of  a  strict  foreclosure. 
Jeferson  v.  Coleman^  110  Ind.  515,  and  cases  cited. 

This  was  not  done,  but  after  standing  open  until  Septem- 
ber, 1882,  the  judgment  was  satisfied  by  the  plaintiffs,  who 
were  apparently  joint  principals,  and  thus  all  right  of  re- 
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demption  was  extinguished^  so  far  as  anything  appeared  upon 
the  record  of  that  judgment.  The  question  now  arises^  may 
the  plaintiffs  establish  their  relation  as  sureties  to  the  judg- 
ment, and  avail  themselves  of  Wingate's  right  of  redemption, 
upon  the  principles  of  equitable  subrogation,  as  against  the 
defendants,  who  relied  upon,  and  who  were  charged  with 
notice  of,  the  record  as  it  appeared  ? 

It  is,  of  course,  abundantly  settled  that  a  surety,  who  has 
been  compelled  to  pay  the  debt  of  his  principal,  will  be  sub- 
rogated to  all  the  rights,  remedies,  liens,  and  equities  of  the 
creditor.  Payment  by  a  surety,  although  it  may  discharge 
the  debt,  and  extinguish  liens  or  securities  held  by  the  cred- 
itor, does  not  have  that  effect  as  between  the  principal  debtor 
and  his  surety.  As  between  them,  payment  by  the  latter  is 
in  the  nature  of  a  purchase  from  the  creditor,  and  operates 
as  an  equitable  assignment  of  the  debt,  and  all  its  incidents 
to  the  surety.  Orem  v.  Wrightaon,  51  Md.  34 ;  Brandt  Sur., 
section  260. 

This  equitable  right  is  cumulative,  and  exists  entirely  in- 
dependent of  any  statutory  provisions,  and  is  equally  avail- 
able to  the  surety,  except  when  the  rights  of  innocent  pur- 
chasers intervene,  whether  the  question  of  suretyship  has  or 
has  not  been  determined  in  the  statutory  method.  Gipson 
V.  Ogden,  100  Ind.  20;  Peirce  v.  Higgins,  101  Ind.  178; 
Pence  v.  Armstrong^  95  Ind.  191 ;  Sheldon  Sub.,  section  86. 

Subrogation  is,  however,  founded  on  the  principles  of 
equity  and  benevolence,  and  is  not  to  be  allowed  in  favor  of 
one  who  has  permitted  the  equity  he  asserts  to  sleep  in  se- 
crecy until  the  rights  of  others  would  be  injuriously  affected 
by  its  assertion  and  enforcement.  Gringos  Appeal,  89  Pa. 
St.  336;  Sheldon  Sub.,  sections  110,  111. 

A  court  of  equity  acts  on  the  conscience,  and  as  one  who 
has  purchased  or  expended  money  in  good  faith  without  no- 
tice is  in  no  fault,  there  is  no  ground  for  a  demand  upon  his 
conscience  in  favor  of  one  whose  lack  of  diligence  in  failing 
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to  make  known  a  latent  equity  would  result  in  injury  to 
others  who  are  without  fault. 

This  leads  us  to  inquire  as  to  the  situation  of  the  parties 
so  far  as  exhibited  by  the  record.  The  Wingate  judgment 
was  recovered  in  February,  1879.  So  far  as  could  be  learned 
from  the  record,  no  one  dealing  with  the  land  owned  by 
Thomas  could  know  that  Stewart  and  Andrew  were  not  only 
equally  bound  as  co-defendants  of  record,  but  equally  liable 
as  principals  to  pay  the  judgment,  *  The  rule  is  that  surety- 
ship will  never  be  presumed,  and  that  where  a  judgment  is 
joint,  those  against  whom  it  is  rendered  are  all  to  be  regarded 
as  principals,  and  persons  dealing  with  land  upon  which  a 
judgment  so  taken  is  a  lien  may  proceed  upon  that  pre- 
sumption until  they  have  notice  to  the  contrary.  Laval  v. 
Rowley f  17  Ind.  36 ;  Reiasner  v.  Deasar,  80  Ind.  307;  Har- 
ker  V.  Glidewell,  23  Ind.  219;  Dougherty  v.  Richardson,  20 
Ind.  412. 

Persons  who  purchase  real  estate  from  one  of  three  joint 
judgment  debtors,  have  a  right  to  take  into  account  the  lia- 
bility of  the  other  two  as  it  appears  upon  the  record,  and  they 
may  regulate  their  conduct  according  to  the  known  or  ap- 
parent solvency  or  insolvency  of  those  jointly  liable. 

The  statute  furnishes  an  easy  and  convenient  method  by 
which  sureties  may  have  the  fact  of  their  relation  to  the  judg- 
ment established,  and  if,  through  their  failure  to  avail  them- 
selves of  the  benefit  of  the  statute,  a  third  party  acts  on  the 
faith  of  the  record,  they  have  no  right  to  complain. 

The  present  case  is  controlled  by  the  principles  which  ruled 
in  Dougherty  v.  Richardson,  supra,  in  which  it  appeared  that 
Speake  recovered  a  judgment  against  Crawford  and  Sinex, 
both  of  whom  appeared  on  the  face  of  the  record  as  princi- 
pals. Shortly  after  the  rendition  of  the  judgment  Crawford 
sold  part  of  his  real  estate  for  its  full  value,  and  the  part  so 
sold  eventually  passed  into  the  hands  of  Dougherty.  After 
having  sold  the  remaining  property  owned  by  Crawford,  upon 
execution,  the  judgment  being  still  unsatisfied,  the  property 
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conveyed  to  Dougherty  as  above  was  levied  upon.  The  Jat- 
ter  brought  suit  to  enjoin  the  sale,  setting  up  the  facts  as 
above,  and  alleging  that  Sinex  was  the  owner  of  real  and 
personal  property  more  than  sufficient  to  satisfy  the  judgment, 
and  that  Crawford  and  the  other  intervening  grantors  were 
insolvent.  Sinex  answered,  setting  up  that  he  was  only  surety 
for  Crawford,  and  claimed  the  right  to  be  exonerated  as  such, 
until  the  property  owned  by  his  principal,  at  the  date  of  the 
judgment,  should  first  be  exhausted.  The  court  held  that 
Sinex,  having  stood  by  and  suffered  himself  to  be  regarded 
as  a  principal  debtor,  until  ailer  the  vendees  of  Crawford  had 
acquired  title  and  expended  their  money  upon  the  faith  of 
the  presumption  which  arose  from  the  record,  had  thereby 
divested  himself  of  the  privilege  of  insisting  upon  his  posi- 
tion as  a  surety,  in  contravention  of  the  equitable  rights 
which  had  supervened.  So,  here,  Stewart  and  Andrew  were 
content  to  stand  for  six  years  and  more  upon  the  presump- 
tions which  arose  from  the  judgment  record,  until  the  grantees 
of  Mrs.  Thomas  acquired  title,  and  expended  a  sum  for  im- 
provements sufficient  to  justify  the  redemption  of  the  sale 
upon  which  their  title  rested. 

As  was  pertinently  said  in  the  case  above  referred  to,  if 
they  are  now  to  be  regarded  as  sureties,  they  can  not  be  re- 
garded as  having  acted  in  good  faith  towards  those  who  were 
investing  their  money  on  the  faith  of  the  record. 

The  purchasers,  although  they  were  bound  to  know  that 
Wingate  had  not  been  made  a  party  to  the  McQueen  fore- 
closure, and  that  he  had,  therefore,  the  right  to  redeem,  had, 
nevertheless,  the  right  to  assume  that  if  two  of  the  three 
jointly  liable  to  pay  the  judgment  were  solvent,  the  creditor 
might  collect  the  debt  from  them,  and  thus  discharge  the 
judgment,  and  with  it  the  right  of  redemption.  This  is  what 
happened,  and  they  can  not  now  be  disappointed. 

The  distinction  between  the  present  case  and  Catterlin  v. 
Armstrong^  101  Ind.  258,  and  cases  of  that  class,  in  which 
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the  rights  of  junior  mortgagees  whose  mortgages  were  of  rec- 
ord were  involved,  is  obvious. 

Upon  the  facts  found  the  conclusions  of  law  should  have 
been  in  favor  of  the  appellants. 

The  judgment  is  therefore  reversed,  with  costs,  with  direc- 
tions to  the  court  below  to  restate  its  conclusions  of  law  and 
render  judgment  for  the  appellants  in  accordance  with  this 
opinion. 

Filed  Not.  13,  1888;  motion  to  modify  mandate  overruled  January 
23, 1889. 
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No.  14,265. 

The  Ohio  and  Mississippi  Railway  Company  v.  Hill, 

Administratrix. 

Bailboad. — Danger  Signals, — Qmtrihutory  Negligence, — ^Although  a  railway 
company  may  be  negligent  in  failing  to  give  proper  warning  of  the  ap- 
proach of  a  train,  a  person  injured  can  not,  nevertheless,  recover  unless 
it  be  affirmatively  shown  that  he  was  free  from  contributory  negligence. 

Same. — Negligence  per  ae, — If,  by  looking,  he  could  have  seen  an  approach- 
ing train  in  time  to  escape,  it  will  be  presumed,  in  case  he  is  injured  by 
collision,  either  that  he  did  not  look,  or,  if  he  did  look,  that  he  did  not 
heed  what  he  saw.    Such  conduct  is  held  negligence  per  ae. 

From  the  Clark  Circuit  Court. 

J".  K.  Marsh  and  W.  H,  Watson,  for  appellant. 
F.  B.  Burke,  for  appellee. 

ZoLLARS,  J. — David  Hill  received  injuries,  in  a  collision 
with  one  of  appellant^s  engines,  from  which  he  died.  This 
is  an  action  by  the  administratrix  to  recover  damages  from 
the  railway  company. 
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The  grounds  apon  which  appellant's  counsel  contend  that 
the  judgment  ought  to  be  reversed  are^  that  the  complaint  is 
insufficient ;  that  the  trial  court  erred  in  the  giving  and  re- 
fusal of  instructions ;  and  that  the  verdict  and  judgment  are 
not  sustained  by  sufficient  evidence. 

Upon  the  view  we  feel  constrained  to  take  of  the  case,  it 
will  not  be  necessary  for  us  to  examine  the  first  two  grounds 
thus  urged. 

The  undisputed  facts  in  the  case,  as  shown  by  the  evidence, 
are  these :  The  Ohio  and  Mississippi  Railway,  and  the  Jef- 
fersonville,  Madison  and  Indianapolis  Railway,  cross  at  right 
angles  in  the  city  of  Jeffersonville.  Parallel  with  the  Ohio 
and  Mississippi  Railway  is  Illinois  avenue,  a  public  street. 
That  street  at  the  time  of  the  injury  complained  of,  and  at 
this  time,  so  far  as  shown,  was,  and  is,  unworked,  and  un- 
travelled  by  vehicles.  The  two  railways  are  connected  by  a 
double  tracked  "  Y."  The  tracks  of  the  "  Y  '^  were  so  sep- 
arated that  persons  might  walk  between  them.  They  crossed 
Illinois  avenue  diagonally,  and  upon  a  grade  of  some  three 
or  four  feet  above  the  surface  of  the  balance  of  the  street. 
It  had  been  customary  for  years  for  the  Jeffersonville,  Mad- 
ison and  Indianapolis  Railway  Company  to  bring  freight 
cars  over  from  Louisville  on  its  main  track,  and  throw  them 
in  upon  the  "  Y  "  to  be  taken  up  by  the  Ohio  and  Missis- 
sippi Railway  Company  and  removed  to  its  main  track  and 
placed  in  its  trains.  That  was  done  by  means  of  a  switch 
engine  passing  back  and  forth  over  the  *'  Y."  It  had  for  a 
long  time  been  customary  for  that  engine  to  be  upon  the  "  Y  *' 
at  different  hours  in  the  day,  to  there  avoid  and  take  out  the 
freight  cars  thus  thrown  in  by  the  Jeffersonville,  Madison 
and  Indianapolis  Railway  Company,  and  especially  in  the 
evenings. 

Hill,  the  decedent,  had  lived  on  Illinois  avenue  for  about 
thirteen  years,  just  opposite  the  point  where  the  "  Y  "  tracks 
crossed  the  avenue,  his  house  being  not  more  than  twenty- 
five  or  thirty  feet  from  the  railroad.     He  had  knowledge  of 
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the  custom  of  the  railway  company  in  the  use  of  the  switch 
engine  upon  the  "  Y  "  tracks  in  the  removal  of  cars  thrown 
in  upon  those  tracks.  When  cars  were  thus  being  brought 
over  by  the  Jeffersonville^  Madison  and  Indianapolis  Rail- 
way Company  and  thrown  in  upon  the  "  Y  "  tracks,  its  pas- 
senger tmins  could  not  go  out  over  the  main  track.  On  the 
evening  of  the  injury  to  Hill,  one  of  its  passenger  trains 
had  pulled  in  upon  the ''  Y ''  track  farthest  from  his  house,  and 
was  there  awaiting  the  throwing  in  of  the  freight  cars  and 
the  consequent  clearing  of  the  main  track  of  obstructions. 
The  train  was  composed  of  an  engine,  a  baggage  car  and 
three  coaches«  It  had  so  far  passed  over  Illinois  avenue  that 
the  rear  end  of  the  rear  coach  was  about  opposite  to  Hill's 
house.  The  steam  escaping  from  the  engine  was  making 
some  noise.  Some  time  after  six  o'clock,  the  switch  engine 
had  come  upon  the  "  Y  "  track  nearest  to  Hill's  house,  and 
had  stopped  beyond  the  crossing  of  the  avenue  some  little 
distance,  and  was  also  awaiting  the  throwing  in  of  the  freight 
cars.  The  rear  end  of  the  switch  engine  was  towards  the 
street  crossing.  Those  in  charge  of  the  engine,  and  others, 
testified  that  it  was  lighted  up  by  a  head-light.  Others  tes- 
tified that  they  did  not  see  such  a  light  upon  the  engine, 
either  before  or  at  the  time  of  the  collision  with  Hill.  For 
the  purposes  of  this  decision,  we  may  assume  that  this  nega- 
tive and  positive  testimony  makes  a  conflict  in  the  evidence, 
and  that,  because  of  that  conflict,  the  evidence  should  be  re- 
garded as  showing  that  the  engine  was  without  a  head-light. 
Such  were  the  positions  of  the  train  and  switch  engine  when 
Hill  reached  his  house  in  the  evening,  and  when  he  left  it 
immediately  before  his  collision  with  the  switch  engine,  on 
the  first  day  of  September.  After  having  had  his  supper, 
he  left  the  house  and  passed  out  through  his  gate  on  his  way 
towards  the  "  Y  "  tracks.  It  was  then  after  night,  but  the 
switch  engine  could  readily  be  seen  from  his  house,  and  on 
his  way  to  the  "  Y  "  tracks.  Before  reaching  those  tracks, 
the  Jeffersonville,  Madison  and  Indianapolis  Railway  Com- 
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pany  threw  a  freight  ear  in  upon  the  "  Y  "  traek  nearest  to 
his  house^and  in  order  to  avoid  a  collision  with  that  moving 
car,  the  switch  engine  was  started  and  moved  across  Illinois 
avenue.  Just  as  it  reached  that  avenue,  Hill  stepped  upon 
the  track,  and  came  in  collision  with  it,  and  received  the 
injuries  from  which  he  died. 

There  is  evidence  tending  very  strongly  to  show  that  he 
was  not  struck  by  the  engine,  but  by  the  Jeffersonville,  Mad- 
ison and  Indianapolis  freight  car  so  thrown  in  upon  the  "  Y,^' 
and  which  was  following  close  upon  the  switch  engine.  But 
as  there  is  a  conflict  in  the  evidence,  and  as  it  seems  to  be 
conceded  that  to  justify  a  recovery  by  appellee  it  should  be 
found  that  Hill  was  struck  by  the  switch  engine,  we  adopt 
that  conclusion  as  an  established  fact  in  the  case. 

Those  in  charge  of  that  engine,  and  others,  testified  pos- 
itively that  when  it  was  started  the  whistle  was  sounded  and 
the  bell  rung,  and  that  at  the  time,  and  prior  to  being  started, 
the  escaping  steam  was  making  quite  a  noise.  Others  testi- 
fied that  they  neither  heard  a  bell  nor  whistle.  Again,  adopt- 
ing the  view  of  the  evidence  most  favorable  to  the  appellee, 
it  may  be  assumed  that  the  switch  engine  was  started  without 
sounding  the  whistle  or  ringing  the  bell. 

As  before  stated,  the  switch  engine,  before  and  at  the  time 
it  started,  could  readily  be  seen  from  Hill's  house,  and  in 
passing  over  the  short  distance  from  the  house  to  the  tracks. 
His  daughter,  who  remained  in  the  house,  both  saw  and  heard 
it  start  on  its  way  across  the  avenue.  His  wife,  who  was  in 
the  yard  at  the  house,  heard  the  engine  start  and  saw  it  when 
it  struck  him. 

Upon  the  foregoing  facts  there  can  be  no  recovery  in  favor 
of  appellee.  To  hold  that  there  can  be  would  be  to  over- 
throw a  long  and  settled  line  of  cases  in  this  court,  which  are 
supported  by  the  cases  elsewhere  and  by  the  law  writers. 
The  failure  to  sound  the  whistle  and  ring  the  bell  upon  the 
switch  engine  before  starting  across  the  avenue  may  be  re- 
garded as  negligence  on  the  part  of  appellant,  but  such  ueg- 
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ligence  on  its  part  is  not  sufiBcient  of  itself  to  authorize  a 
recovery  on  the  part  of  appellee.  In  order  to  such  a  recov- 
ery, it  must  further  appear  from  the  evidence,  that,  in  going 
upon  the  track,  Hill  was  not  guilty  of  negligence  which  con- 
tributed to  his  injury.  The  evidence  does  not  show  that  he 
was  free  from  such  contributory  negligence.  On  the  other 
hand,  following  the  rule  laid  down  by  the  cases  and  law 
writers,  the  evidence  aflSrmatively  shows  that  he  was  guilty 
of  negligence  which  contributed  to  his  injury.  If  before, 
and  at  the  time  of  going  upon  the  track,  he  had  looked  and 
listened,  he  could  have  both  seen  and  heard  the  switch  engine 
when  it  started,  and  as  it  moved  on  its  way  over  the  avenue. 
Others,  much  farther  away,  and  out  of  all  danger,  and  with- 
out any  incentive  to  thus  look  or  listen,  both  saw  and  heard 
it  when  it  started  and  as  it  moved  to  and  over  the  avenue. 

Citing  a  multitude  of  cases  in  support  of  the  text,  and 
which  do  fully  support  it,  Mr.  Beach,  in  his  work  on  Con- 
tributory Negligence,  p.  191, section  63,  thus  states  the  rule: 
'^  When  one  approaches  a  point  upon  the  highway,  where  a 
railway  track  is  crossed  upon  the  same  level,  it  is  his  plain 
duty  to  proceed  with  caution,  and  if  he  attetnpts  to  cross  the 
track,  either  on  foot  or  in  a  vehicle  of  any  description,  he 
must  exercise,  in  so  doing,  what  the  law  regards  ordinary 
care  under  the  circumstances.  He  must  assume  that  there  is 
danger,  and  act  with  ordinary  prudence  and  circumspection 
upon  that  assumption.  The  requirements  of  the  law,  more- 
over, proceed  beyond  the  featureless  generality  that  one  must 
do  his  duty  in  this  respect,  or  must  exercise  ordinary  care 
under  the  circumstances.  The  law  defines  precisely  what  the 
term  ^  ordinary  care  under  the  circumstances '  shall  mean  in 
these  cases.  In  the  progress  of  the  law  in  this  behalf,  the 
question  of  care  at  railway  crossings,  as  affecting  the  trav- 
eller, is  no  longer,  as  a  rule,  a  question  for  the  jury.  The 
quantum  of  care  is  exactly  prescribed  as  matter  of  law.  In 
attempting  to  cross,  the  traveller  must  listen  for  signals,  no- 
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tice  signs  put  up  as  warnings,  and  look  attentively  up  and 
down  the  track.  A  multitude  of  decisions  of  all  the  courts 
enforce  this  reasonable  rule.  *  *  *  *  If  a  traveller,  by  look- 
ing, could  have  seen  an  approaching  train  in  time  to  escape, 
it  will  be  presumed,  in  case  he  is  injured  by  collision,  either 
that  he  did  not  look,  or,  if  he  did  look,  that  he  did  not  heed 
what  he  saw.     Such  conduct  is  held  negligence  per  %eP 

Our  cases  support  the  rule  as  thus  stated  and  laid  down  in 
the  namerous  cases  cited,  to  its  full  extent.  We  do  not  think 
that  it  would  be  profitable  to  do  more  than  cite  some  of  the 
cases,  without  further  comment.  Bellefontaine  R,  W,  Co, 
V.  Hunter,  33  Ini  335 ;  Oincinncdi,  etc,  R.  R.  Co.  v.  Butler y 
103  Ind.  31  •  Indiana,  eto.y  R.  W,  Co.  v.  Oreemy  106  Ind.  279; 
BeJt  R.  R.J  etc.y  Co.  v.  Mann,  107  Ind.  89 ;  Indiana,  etc.,  R. 
W.  Co.  V.  Hammock,  113  Ind.  1. 

Appellee's  counsel  seem  to  think  that  the  present  case 
does  not  fall  within  the  rule  laid  down  by  the  above  author- 
ities, by  reason  of  the  passenger  train  having  been  upon  the 
track  of  the  "  Y  '^  farthest  from  his  house.  That  circum- 
stance, in  our  judgment,  can  make  no  difference.  Hill  knew 
that  it  was  the  custom  of  the  railway  company  to  bring  the 
switch  engine  in  upon  the  "  Y,"  to  take  out  cars  thrown  in 
by  the  Jefferson ville,  Madison  and  Indianapolis  Railway  Com- 
pany. He  knew  that  it  would  start  as  soon  as  such  cars  might 
be  thus  thrown  in.  Before  and  at  the  time  he  approached 
the  track,  the  switch  engine  was  in  full  view,  and  but  a  short 
distance  away.  The  track  upon  which  it  was  standing  was 
the  first  one  to  be  reached  by  him,  if,  indeed,  he  intended  to 
cross  the  other  at  all,  and  that  was  the  point  of  danger.  He 
either  did  not  look  to  discover  the  switch  engine  and  its  lo- 
cation, or  carelessly  and  heedlessly  went  upon  the  track 
without  any  precaution  for  his  safety. 

There  are  cases  where  there  may  be  a  recovery,  although 
the  plaintiff  may  have  gone  upon  the  track  without  looking 
and  listening  for  approaching  trains,  as  the  above  stated  rule 
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requires,  as,  for  example,  where,  by  the  negligence  or  mis- 
conduct of  the  railway  company,  another  is  suddenly  put  in 
peril,  and  when  in  such  peril,  and  acting  under  the  impulse 
of  apparently  well-grounded  fear,  seeks  to  escape ;  or  where 
the  railway  company,  acting  through  its  servants,  by  its  own 
negligent  or  wrongful  acts  or  omissions,  throws  the  plaintiff 
off  his  guard ;  or  where  it  so  acts  as  to  invite  him  to  go  upon 
the  track,  or  to  create  the  impression  that  there  is  no  danger, 
when  in  fact  there  is.  Beach  Cont,  Neg.,  p.  71,  section  23; 
Pennsylvania  Go.  v.  Marion,  104  Ind  239. 

This  case  does  not  fall  within  any  of  the  exceptions  to  the 
general  rule.  Hill  was  not  put  in  peril  hff  any  negligence 
or  misconduct  on  the  part  of  the  railway  company. 

He  was  upon  safe  ground,  and,  with  his  eyes  open,  volun- 
tarily  walked  into  danger.  He  was  in  no  way  invited  to  go 
upon  the  track ;  nothing  was  done  by  the  railway  company 
in  any  way  calculated  to  create  the  impression  that  there 
was  no  danger,  nor  was  the  railway  company  guilty  of  any 
negligent  or  wrongful  acts  or  omissions  calculated  to  throw 
him  off  his  guard.  The  passenger  train  was  upon  the  far- 
ther track,  but  it  was  there  rightfully,  and  not  by  any  neg- 
lect or  wrongful  act.  It  had  been  there  many  times  before, 
awaiting  the  clearing  of  the  main  track  by  the  throwing  in  of 
the  freight  cars.  It  could  not  move  out  until  after  the  freight 
cars  should  be  thrown  in  upon  the  track  of  the  ^'  Y,"  upon 
which  the  switch  engine  was  standing.  The  track  upon 
which  Hill  was  about  to  enter,  and  the  switch  engine  upon 
it,  in  full  view,  and  in  close  proximity,  were  warnings  to  him 
of  the  dangers  which  immediately  beset  him.  He  was  in  no 
danger  from  the  train  upon  the  other  track ;  first,  because 
he  had  not  reached  it,  and  second,  because,  so  far  as  shown, 
he  had  no  purpose  to  go  upon  or  across  it. 

Without  further  extending  the  opinion,  we  feel  constrained 
to  hold  that  the  verdict  and  judgment  are  not  sustained  by 
sufficient  evidence,  and  to  reverse  the  judgment  for  that 
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reason.     It  is  not  a  case  of  conflicting  evidence^  but  a  case 
where  there  is  a  lack  of  evidence. 

Judgment  reversed  with  costs. 

Filed  Nov.  10, 1888;  petition  for  a  rehearing  overruled  Feb.  2,  1889. 


No.  13,086. 

Crawford  et  al.  v,  Hazelrigg. 

MoBTQAOE. — To  Indemnify  Endorser, — Married  Woman. — InehocUe  Interest. — 
Where  a  married  woman  has  joined  her  husband  in  the  execution  of  a 
mortgage  on  his  real  estate  to  indemnify  an  endorser  upon  the  note  of 
her  husband,  or  of  him  and  others,  she  may,  in  a  suit  to  foreclose  the 
mortgage,  avail  herself  of  any  valid  legal  or  equitable  defence  to  pro- 
tect her  inchoate  interest  in  the  real  estate. 

Same. — Promissory  Note, — AUeraiion, — Extension  of  Time  of  Payment. — Re- 
lease cf  Wif^s  Inchoate  Interest, — Where,  after  the  execution  of  an  indem- 
nifying mortgage  by  a  husband  and  wife  to  secure  an  endorser  for  the 
husband  and  others,  the  note  upon  which  the  mortgagee  is  endorser  is, 
with  his  consent,  but  without  the  consent  of  the  wife,  so  changed  that 
one  of  the  makers  is  released  from  liability,  the  inchoate  interest  of  the 
wife  is  fully  discharged  from  the  lien  of  the  mortgage;  but  the  mere 
extension  of  the  time  of  payment  for  a  definite  time  and  for  a  valuable 
consideration,  all  the  parties  to  the  note,  including  the  indorser,  con- 
senting, will  not  have  that  effect. 

Same. — Disability  of  Married  Woman. — Executory  Contract. — Under  the  law 
of  this  State,  as  it  was  in  1877,  a  married  woman  could  not  bind  herself 
by  an  executory  contract,  and  hence  a  provision  in  a  mortgage  in  which 
she  joined,  that  *'  the  mortgagors  expressly  agree  to  pay  the  sum  of 
money  above  secured  and  hold  the  mortgagee  harmless  therefrom,"  was 
not  binding  upon  her. 

Same. — Statute  of  Limitations, — Where  a  mortgage  in  suit  contains  an  ex- 
press agreement  by  the  mortgagor  to  pay  the  sum  of  money  secured 
thereby,  an  answer  setting  up  the  six  years  clause  of  the  statute  of  lim- 
itations in  bar  of  the  suit,  is  bad  on  demurrer  for  the  want  of  facts. 
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From  the  Decatur  Circuit  Court. 
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/.  D.  Miller  and  F,  E.  Gavin,  for  appellants. 
J.  K,  Ewing  and  C.  Ewing,  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  appellee,  Hazelrigg,  as 
plaintiff,  to  foreclose  a  certain  indemnifying  mortgage  alleged 
to  have  been  executed  to  him  by  the  appellants^  William  R. 
and  Emma  P.  Crawford,  on  certain  parcels  of  real  estate  in 
Decatur  county,  Indiana.  The  mortgage  sued  on  was  dated 
and  acknowledged  on  the  23d  day  of  October,  1877,  and  was 
recorded  in  the  proper  recorder's  office  on  the  31st  day  of 
August,  1878.  It  was  stipulated  in  such  mortgage,  that  it 
was  given  "  to  secure  and  hold  the  said  Hazelrigg  harmless 
from  all  liability  as  endorser  on  a  certain  promissory  note  for 
the  sum  of  $2,300,  dated  October  Jst,  1877,  due  in  four 
months  after  date,  payable  to  the  Citizens'  National  Bank  of 
Greensburg,  Ind.,  with  ten  per  cent,  interest  from  ma- 
turity and  providing  for  five  per  cent,  attorney's  fees,  signed 
by  the  said  William  R.  Crawford,  Hazelrigg  Carriage  Com- 
pany, Hazelrigg  Carriage  Works,  Newton  Hazelrigg  and 
J.  F.  Hazelrigg,  and  endorsed  by  the  said  mortgagee ;  and 
the  mortgagors  expressly  agree  to  pay  the  sum  of  money 
above  secured,  and  hold  the  said  mortgagee  harmless  there- 
from, without  relief  from  valuation  or  appraisement  laws." 

In  his  complaint,  plaintiff  alleged,  among  other  things, 
that  at  the  date  of  said  note  and  mortgage  he  was,  and  at 
all  times  since  had  been,  solvent  and  able  to  pay  said  debt, 
and  that  the  other  parties  to  said  note  had  wholly  failed  to 
pay  the  same  or  any  part  thereof,  although  it  had  become 
due  in  four  months  after  its  date;  that,  at  the  commence- 
ment of  this  suit,  all  the  parties  to  said  note  were  insolvent, 
except  the  plaintiff  and  defendant  William  R.  Crawford; 
that  said  Crawford  had  left  the  State  of  Indiana  and  was 
then  a  resident  of  the  State  of  Ohio,  and  had  no  property 
within  this  State  subject  to  execution,  except  the  last  two 
parcels  of  real  estate  described  in  said  mortgage;  and  that 
the  parcel  of  real  estate  first  described  in  said  mortgage,  was 
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encumbered  by,  and  bad  been  sold  to  satisfy,  a  mortgage 
prior  to  tbe  mortgage  sued  on  herein.     Wherefore,  etc. 

The  cause  was  put  at  issue  and  submitted  to  the  court  for 
final  hearing;  and,  at  defendants'  request,  the  court  made  a 
special  finding  of  facts  herein,  and  thereon  stated  its  conclu- 
sion of  law  in  favor  of  the  plaintifiF.  Over  defendants'  ex- 
ceptions to  its  conclusion  of  law,  the  court  rendered  its  final 
judgment  for  plaintiff  and  decreed  the  foreclosure  of  the 
mortgage  in  suit,  etc. 

Ill  this  court,  defendant  Emma  P.  Crawford  has  separately 
assigned  errors  which  call  in  question  the  rulings  of  the  trial 
court  in  sustaining  plaintiff's  demurrers  to  each  of  the  first 
and  second  paragraphs  of  her  separate  answer.  In  their 
brief  of  this  cause,  defendants'  learned  counsel  have  dis- 
cussed together  the  questions  presented  here  by  these  alleged 
errors,  and  we  will  consider  and  decide  such  questions  in  the 
same  manner. 

.  In  the  first  paragraph  of  her  separate  answer,  defendant 
Emma  P.  Crawford  alleged  that  she  then  was,  as  she  was  at 
and  prior  to  the  execution  of  the  mortgage  sued  on,  a  mar- 
ried woman,  being  the  wife  of  her  co-defendant,  William  E. 
Crawford ;  that  no  part  of  the  indebtedness  said  mortgage 
was  sriven  to  secure  was  her  individual  debt  or  the  indi- 
vidual  debt  of  her  said  husband,  but  was  the  debt  of  a  firm 
of  which  he  was  a  member ;  that,  after  the  execution  of  said 
mortgage,  to  wit^  on  the  —  day  of ,  187-,  the  note  de- 
scribed in  such  mortgage  was  renewed  by  the  several  makers 
thereof,  except  John  F.  Hazelrigg,  who,  by  and  with  the 
plaintiff's  consent,  and  without  the  knowledge  and  consent 
of  said  defendant,  failed  to  sign  said  note  as  a  maker.  Where- 
fore she  said  that,  the  debt  having  been  altered  and  changed 
without  her  consent,  she  was  released,  and  she  asked  that  the 
title  to  her  interest  in  said  real  estate  might  be  quieted. 

In  the  second  paragraph  of  her  separate  answer,  said  de- 
fendant alleged  substantially  the  same  facts  as  in  the  first 
Vol.  117.— 5 
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paragraph,  except  that  she  averred  in  such  second  paragraph, 
that,  after  the  execution  of  the  mortgage  sued  on,  the  pay- 
ment of  the  note  intended  to  be  secured  thereby  was,  for  a 
a  valuable  consideration,  and  without  her  knowledge  and  con- 
sent, by  the  plaintiflF  and  her  co-defendant,  and  the  other 
members  of  the  firms  of  the  Hazelrigg  Carriage  Co.  and 
the  Hazelrigg  Carriage  Works,  extended  for  the  period 
of  ninety  days. 

The  fundamental  question  presented  for  our  decision  by 
the  alleged  errors  of  the  court  below,  in  sustaining  plainf iff ^s 
demurrers  to  the  first  and  second  paragraphs  of  Emma  P. 
Crawford's  separate  answer  herein,  may  be  thus  stated : 
Where  a  married  woman  has  joined  her  husband  in  the  ex- 
ecution of  a  mortgage  on  his  real  estate  to  indemnify  and 
save  harmless  an  endorser  or  surety  upon  the  note  or  debt 
of  her  husband,  or  of  him  and  others,  in  the  event  of  a  suit 
to  foreclose  such  mortgage  may  she  avail  herself  of  a  valid 
legal  or  equitable  defence  to  protect,  or  prevent  the  sale  of^ 
her  inchoate  interest  in  such  real  estate,  under  such  mort- 
gage, should  she  survive  her  husband,  or  should  his  title  to 
the  real  estate  become  absolute  and  vested  in  the  purchaser 
at  a  judicial  sale  thereof  under  the  mortgage?  We  are  of 
opinion  that  this  question  must  be  answered  in  the  affirma- 
tive. It  is  true,  as  we  have  often  decided,  that  where  a  wife 
joins  with  her  husband  in  the  execution  of  a  mortgage 
on  his  real  estate,  such  mortgage  as  to  the  wife  is  not  a 
"  contract  of  suretyship "  within  the  prohibition  of  section 
5119,  R.  S.  1881,  and  is  not  void  as  to  her  for  that  reason. 
Leary  v.  Shaffer^  79  Ind.  567 ;  Dodge  v.  Kinzy,  101  Ind. 
102;  Cupp  v.  GampbellylOS  Ind.  213;  Tennisonv.  TennisoUy 
114  Ind.  424. 

But  in  such  case, we  have  also  held,and  correctly  so, we  think, 
that  the  wife  occupies,  as  to  her  inchoate  interest  in  the  mort- 
gaged real  estate  of  her  husband,  a  relation  so  far  analogous 
to  that  of  a  surety  as  that  she  was  entitled  in  equity  to  an 
order  directing  that  the  two-thirds  of  mortgaged  real  estate 
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should  be  first  sold  to  satisfy  the  debt  secured  by  the  mort- 
gage. Leary  v.  Shaffer^  supra.  In  the  case  last  cited,  it 
was  held  that  the  inchoate  interest  of  the  wife  in  the  lands 
of  her  husband  was  "  a  substantive  right,  carrying  with  it 
some  equities,^'  and  that  the  equities  were  *^of  strength  suf- 
ficient to  entitle  her  to  have  an  order  incorporated  in  the 
decree  directing  an  oifer  to  be  first  made  of  the  husband's 
interest  in  the  land."  It  has  always  been  held  by  this  court, 
that  the  provisions  of  our  statutes  for  the  wife  in  the  lands 
of  her  husband  were  a  substitute  for  dower  under  the  com- 
mon law ;  and  dower  was  defined  to  be  '^  a  legal,  an  equitable 
and  a  moral  right."  Noel  v.  Ewing,  9  Ind.  37 ;  MoCord  v. 
Wrighty  97  Ind.  34.  It  must  be  that  the  wife  is  entitled  to 
invoke  the  aid  of  a  court  of  equity  in  the  defence  of  any  suit, 
the  object  of  which  is  to  subject  to  sale  her  inchoate  interest 
in  the  lands  of  her  husband  for  the  payment  of  his  debt. 

In  the  case  in  hand,  if  the  facts  stated  in  the  first  paragraph 
of  Emma  P.  Crawford's  separate  answer  are  true,  and,  as  they 
are  well  pleaded,  their  truth  is  admitted  by  plaintiff's  de- 
murrer, one  of  the  makers  of  the  note  described  in  the  mort- 
gage sued  on,  by  and  with  the  plaintiff's  consent,  and  with- 
out the  knowledge  and  consent  of  said  Emma  P.  Crawford^ 
was  released  and  discharged  from  liability  for  the  note  and 
debt  secured  by  such  mortgage.  The  note  described  was 
the  principal  thing,  of  which  the  mortgage  sued  on  was  merely 
an  incident.  To  secure  the  payment  of  that  note,  and  of  the 
debt  evidenced  by  that  note,  and  to  indemnify  and  save  harm- 
less the  plaintiff,  as  endorser  of  that  note,  Emma  P.  Craw- 
ford, the  wife,  joined  with  her  husband  in  the  execution  of 
the  mortgage  in  suit  upon  his  real  estate.  In  legal  effect, 
she  thereby  contracted  and  agreed  with  the  plaintiff,  that, 
if  that  note  were  not  paid  by  any  of  the  makers  thereof,  her 
inchoate  interest,  her  legal,  equitable  and  moral  right  in  and 
to  the  mortgaged  lands,  might  be  sold  and  forever  barred, 
for  the  indemnity  of  the  plaintiff,  under  the  decree  of  a  com- 
petent court  foreclosing  such  mortgage.     She  had  the  right 
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to  insist  upon  a  strict  construction  of  her  contract  and  agree- 
ment to  and  with  the  plaintiff.  If  it  be  true,  as  alleged, 
that,  after  the  execution  of  the  mortgage  sued  on,  the  note 
therein  described,  with  the  consent  of  the  mortgagee,  the 
plaintiff  herein,  and  without  the  knowledge  and  consent  of 
defendant  Emma  P.  Crawford,  was  so  changed  and  altered, 
by  the  renewal  thereof  or  otherwise,  as  that  one  of  the 
makers  of  such  note,  John  F.  Hazelrigg,  was  released 
from  liability  thereon  or  for  the  debt  evidenced  thereby, 
then  it  must  be  held,  we  think,  that  the  inchoate  interest  of 
said  Emma  P.  Crawford — her  "substantive  right" — in  the 
mortgaged  real  estate  was  thereby  discharged  and  released 
from  the  lien  af  such  mortgage,  as  fully  and  effectually  as 
though  she  had  never  joined  her  husband  in  the  execution 
thereof. 

Under  the  law  of  this  State,  as  it  existed  at  the  time  of  the 
execution  of  the  mortgage  sued  on,  on  the  23d  day  of  October, 
1877,  a  married  woman  was  protected  by  the  disabilities  im- 
posed on  her  by  the  common  law,  and  was  incapable  of  bind- 
ing herself  by  an  executory  contract.  Thomas  v.  Passage,  54 
Ind.  106;  American  Ins.  Oo.  v.  Avery,  60  Ind.  566;  Liberty 
Tp.  Draining  Ass'n  v.  Watkins,  72  Ind.  459  ;  Ha^as  v.  Shaw, 
91  Ind.  384,  on  p.  387 ;  Frazer  v.  Clifford,  94  Ind.  482. 

We  need  not  argue,  therefore,  for  the  purpose  of  showing 
that  said  Emma  P.  Crawford  was  in  no  manner  bound  by 
the  contract  contained  in  the  mortgage  sued  on,  whereby 
*^  the  mortgagors  expressly  agree  to  pay  the  sum  of  money 
above  secured  and  hold  the  said  mortgagee  harmless  there- 
from," etc.  She  was  incapable  of  binding  herself  by  such 
contract,  at  the  time  of  its  execution.  For  the  reasons  given, 
we  are  of  opinion  that  the  facts  stated  by  said  Emma  P. 
Crawford,  in  the  first  paragraph  of  her  separate  answer  here- 
in, were  sufficient  to  constitute  a  perfect  and  complete  defence 
to  plaintiff's  action  to  foreclose  the  mortgage  sued  on  as 
against  her,  and  that  the  demurrer  to  that  paragraph  ought 
to  have  been  overruled. 
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The  alleged  error  predicated  upon  the  ruling  of  the  court 
below  in  sustaining  plaintiff's  demurrer  to  the  second  para- 
graph of  said  Emma  P.  Crawfoi*d's  separate  answer  herein, 
presents  a  very  different  question.  That  paragraph  of  answer  [ 
proceeds  upon  the  theory  that  the  extension  of  the  time  of 
payment  of  a  promissory  note  for  a  definite  period  of  time, 
upon  an  agreement  between  the  maker  and  holder  for  a  val- 
uable consideration^  will  release  an  endorser  or  surety,  who 
does  not  consent  to  such  extension,  from  all  liability  on  the 
note.  That  theory  is  right,  and  accords  with  the  law  of  this 
State.     Prather  v.  Young,  67  Ind.  480,  and  cases  cited. 

It  was  not  averred  in  the  second  paragraph  of  answer,  as 
in  the  first  paragraph,  that  there  had  been  a  change  in  the 
makers  of  the  note  described  in  the  mortgage  sued  on,  or  that 
one  of  such  makers,  with  plaintiff^s  consent,  but  without  the 
knowledge  or  consent  of  said  Emma  P.  Crawford,  had  been 
discharged  and  released  from  the  debt  evidenced  by  such 
note,  by  the  taking  of  a  new  note  in  renewal  thereof,  to 
which  new  note  such  maker  was  not  a  party.  The  note  de- 
scribed in  the  mortgage  sued  on  was  apparently  the  joint  and 
several  note  of  all  the  makers  thereof,  and  plaintiff  was  the 
only  endorser  or  surety  thereon.  Under  the  averments  of 
the  second  paragraph  of  said  Emma  P.  Crawford's  answer,  it 
is  certain  that  plaintiff  was  not  released  from  liability  as  an 
endorser  of  the  note  by  the  extension  of  the  time  of  its  pay- 
ment, for  it  was  alleged  that  plaintiff  was  a  party  to  such 
extension.  Defendant  Emma  P.  Crawford  was  not  a  party 
to  such  note,  in  any  capacity,  and  the  mere  extension  of  the 
time  of  its  payment,  as  alleged,  did  not  affect  her  or  her  in- 
choate rights  in  the  mortgaged  property,  in  any  manner  or  to 
any  extent.  The  demurrer  to  the  second  paragraph  of  her 
separate  answer  was  correctly  sustained. 

Defendant  William  R.  Crawford  has  separately  assigned 
here  as  error  the  ruling  of  the  court  below  in  sustaining  plain- 
tiff's demurrer  to  the  second  paragraph  of  his  separate  answer 
herein.     In  that  paragraph  of  his  answer  said  defendant  al- 
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leged  that  the  cause  of  action  mentioned  in  the  complaint 
herein  did  not  accrue  within  six  years  before  the  commence- 
ment of  this  suit.  We  are  of  opinion  that  the  court  did  not  err 
in  sustaining  plaintiff's  demurrer  to  this  paragraph  of  answer. 

Plaintiff's  action  is  founded  on  the  mortgage  described  in 
his  complaint  herein.  If  that  mortgage  had  been  one  of  in- 
demnity merely,  if  it  had  not  contained  a  covenant  or  ex- 
press agreement  by  the  mortgagor,  William  R.  Crawford,  "  to 
pay  the  sum  of  money  "  secured  thereby,  then  the  facts  stated 
in  the  second  paragraph  of  his  answer  would  have  been  suf- 
ficient to  withstand  the  demurrer  thereto,  and,  if  sustained 
by  the  evidence,  to  have  constituted  a  complete  and  absolute 
bar  to  plaintiff's  action.  Lilly  v.  Dunriy  96  Ind.  220,  and 
oases  there  cited;  Nichol  v.  Henry,  98  Ind.  34;  Post  v. 
Losey,  111  Ind.  74. 

Where,  however,  as  in  the  case  under  consideration,  the 
mortgage  sued  on  contains  a  covenant  or  express  agreement 
by  the  mortgagor  to  pay  the  sum  of  money  secured  thereby, 
it  is  settled  by  our  decisions  that  an  answer  setting  up  the  six 
years  clause  of  our  statute  of  limitations  as  a  defence  in  bar 
of  the  action,  is  clearly  bad  on  demurrer  thereto  for  the  want 
of  suiBcient  facts,  ^na  Life  Ins.  Co,  v.  Finch,  84  Ind.  301 ; 
Lilly  V.  Dunn,  supra;  Nichol  v.  Henry,  supra  ;  Catterlin  v. 
Armstrong,  79  Ind.  514;  Bridges  v.  Blake,  106  Ind.  332. 

The  demurrer  to  the  second  paragraph  of  William  R.  Craw- 
ford's answer,  therefore,  was  correctly  sustained. 

Each  of  the  defendants  has  assigned  error  upon  the  court's 
conclusion  of  law  on  its  special  finding  of  facts ;  but,  as  the 
judgment  must  be  reversed  for  the  error  already  pointed  out, 
we  need  not  and  do  not  consider  the  other  errors  of  which 
defendants  complain. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
first  paragraph  of  Emma  P.  Crawford's  separate  answer,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Filed  Nov.  26,  1888 ;  petition  for  a  rehearing  overraled  Jan.  23,  1889. 
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CoNTBACT. — Sale. — Future  Delivery, — Margins. — A  contract  for  the  sale  and 
future  delivery  of  a  commodity  which  may  be  procured  in  the  market 
at  the  proper  time,  is  valid,  if  it  is  the  intention  of  the  parties,  or  one 
of  them,  that  the  commodity  shall  actually  be  procured  and  delivered, 
and  this  is  so,  although  money  may  be  deposited,  as  a  margin,  to  secure 
performance  or  as  indemnity  against  loss. 

Sjlmil — Speculative  Tranaactions, —  Void  Contracts. — Pvhlic  Policy. — If  no  de- 
livery is  contemplated,  and  the  intention  of  the  parties  is  merely  to 
speculate  on  the  rise  or  fall  of  the  market,  and  adjust  the  account  be- 
tween them  by  paying  or  receiving  the  difference  between  the  contract 
and  current  price,  the  contract  is  against  public  policy  and  void. 

Promissoby  Note. — Innocent  Holder. —  Watering  Speculations. — Margins. — 
A  negotiable  note  executed  for  the  purpose  of  paying  margins  in  a 
speculation  in  cotton  futures,  although  void  as  between  the  parties  on 
common  law  principles,  is  valid  in  the  hands  of  a  third  pereon  who 
takes  it  before  maturity,  for  value  and  without  notice  of  the  purpose 
for  which  it  was  executed,  unless  declared  to  be  void  by  statute.  For 
statutes  held  not  to  invalidate  such  a  note,  see  opinion. 

Same. — Lex  Loci  Contractus. — Where  a  note  is  executed  and  made  payable 
in  another  State,  where  the  transactions  of  the  parties  who  put  the  note 
in  circulation  are  to  be  carried  on,  the  law  of  that  State  must  be  looked 
to  in  determining  its  validity ;  and  if  valid  there  in  the  hands  of  an 
innocent  holder,  it  will  be  enforced  in  this  State,  unless  declared  void 
by  our  statutes. 

Same. — Enforcement  in  this  State. — Commercial  paper  executed  and  issued 
in  New  York  in  the  course  of  a  speculation  in  cotton  options  in  that 
State,  will  be  enforced  in  this  State  in  the  hands  of  an  innocent  holder, 
neither  the  statutes  of  that  State  nor  of  thii)  State  declaring «uch  paper 
void  in  hands  of  such  a  holder. 

Same. — Parlnership. — Commercial  Paper  Issued  by  One  Partner. —  When  a 
partnership  is  engaged  in  a  course  of  business  in  which  the  use  of  com- 
mercial paper  is  appropriate,  the  firm  is  liable  upon  such  paper  in  the 
hands  of  a  bona  fide  holder,  when  issued  in  the  firm  name  by  one  of  its 
members,  notwithstanding  it  may  have  been  issued  in  violation  of  his 
duty,  without  the  knowledge  or  consent  of  the  other  members. 
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From  the  Vanderburgh  Circuit  Court. 
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2).  B,  KumleVy  G,  F.  Denby  and  /.  Ullman,  for  appellants. 
A.  Gilchrist,  C.  A.  DeBruler,  A,    C.  Harris,  W.  H.  Calkins 
and  W.   C.  Wilson,  for  appellee. 

MiTCHELLi,  J. — This  was  a  suit  by  Samuel  and  Henry  P. 
Sondheim^  partners  doing  business  under  the  firm  name  of 
Sondheim  Brothers,  against  John  Gilbert,  assignee  of  Miller 
Brothers,  insolvents,  to  establish  a  claim  against  the  partner- 
ship estate  of  the  latter  in  the  hands  of  the  assignee. 

It  is  averred  in  the  complaint  that  Conrad  and  Jacob  Mil- 
ler had  theretofore  been  partners  doing  a  general  mercantile 
business  in  the  city  of  Evansville,  under  the  firm  name  of 
Miller  Brothers,  and  that,  on  the  11th  day  of  December, 
1885,  they  executed  their  promissory  note,  payable  to  them- 
selves in  six  months  after  date,  in  the  city  of  New  York,  for 
$7,264.11.  It  is  averred  that  Miller  Brothers  afterwards  ne- 
gotiated the  note  by  endorsement  in  blank,  and  that,  after  it 
passed  through  the  hands  of  divers  persons,  the  plaintiffs 
became  the  owners  of  the  note  before  its  maturity,  having 
paid  therefor  the  full  face  value,  without  any  notice  what- 
ever of  the  consideration  for  which  it  was  given.  The  law 
of  the  State  of  New  York,  the  note  having  been  executed 
and  made  payable  in  that  State,, is  set  out  in  the  complaint, 
and  it  appears  therefrom  that  notes,  drawn  in  the  form  of 
that  sued  on,  are  negotiable  according  to  the  custom  and  law 
of  merchants. 

The  case  was  disposed  of  in  the  court  below  by  a  ruling 
on  a  separate  demurrer  to  certain  answers,  which  set  up  sub- 
stantially the  following  facts,  viz. :  That  at  the  date  pf  the 
execution  of  the  note,  the  Miller  Brothers  were  engaged  in 
the  dry  goods  business  in  the  city  of  Evansville,  and  that 
Conrad  Miller,  one  of  the  members  of  the  firm,  made  an 
agreement  with  Morris  Ranger,  without  the  knowledge  or 
consent  of  Jacob  Miller,  the  other  member  of  the  firm,  that 
they.  Ranger  and  Conrad  Miller,  should  engage  on  joint  ac- 
count in  speculating  in  cotton  futures  upon  the  New  York 
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cotton  exchange ;  that  they  agreed  to  buy,  on  joint  account, 
fifty  thousand  bales  of  cotton  to  be  nominally  delivered 
daring  some  months  in  the  future ;  and  that  it  was  under- 
stood and  agreed  between  them  that  no  cotton  was  to  be  ac- 
tually bought,  sold,  received  or  delivered,  but  that,  after 
making  pretended  purchases,  if  the  price  should  advance  or 
decline  on  the  New  York  cotton  exchange,  there  was  to  be  a 
settlement  of  the  differences  accordingly,  as  the  current  price 
might  be  higher  or  lower  than  that  nominally  agreed  upon 
at  the  time  of  the  pretended  purchase. 

It  is  averred  that,  in  pursuance  of  the  foregoing  arrange- 
ment, Conrad  Miller  executed  the  note  sued  on,  together  with 
a  large  number  of  other  notes,  without  the  knowledge  or 
consent  of  his  partner,  and  that  the  notes  so  executed  were 
endorsed  in  blank  by  Conpad  Miller,  in  the  name  of  Miller 
Brothers,  and  placed  in  the  hands  of  Ranger,  to  be  used  by 
him  solely  for  the  purpose  of  paying  or  securing  losses  or 
margins  which  were  required  to  be  put  up  in  the  contemplated 
transactions,  which  it  is  alleged  were  to  be  merely  gambling 
or  wagering  speculations  in  cotton  futures,  and  that  the  note 
sued  on  was  made  and  endorsed  for  no  other  consideration 
whatever. 

In  some  of  the  paragraphs  of  answer  which  set  up  sub- 
stantially the  foregoing  facts,  certain  sections  of  a  statute 
against  gaming,  and  affecting  certain  contracts  and  securities, 
alleged  to  be  in  force  in  the  State  of  New  York,  are  set  out. 

The  court  overruled  the  demurrer  to  the  answers,  and,  the 
plaintiffs  declining  to  reply,  judgment  was  rendered  disallow- 
ing the  claim.  The  plaintiffs  prosecute  this  appeal,  and  as- 
sign for  error  the  ruling  of  the  court  in  overruling  the  de- 
murrer to  the  defendant's  answers. 

Upon  a  determination  of  the  propriety  of  this  ruling  the 
judgment  of  the  court  below  must  either  be  affirmed  or  re- 
versed. 

Whether  or  not  contracts,  notes,  bills  and  other  securities, 
growing  out  of  transactions  similar  to  those  contemplated  by 
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Ranger  and  Miller,  as  disclosed  by  the  facts  admitted  by  the 
demurrer  to  the  answers,  are  valid  and  collectible,  has  been 
the  subject  of  much  consideration  in  the  courts.  As  related 
to  legitimate  commercial  transactions,  and  the  recognized 
methods  of  conducting  the  mercantile  business  of  the  day, 
the  importance  of  the  question  can  not  readily  be  overesti- 
mated. 

Formerly  the  rule  was  that  articles  which  had  no  actual  or 
potential  existence  at  the  time  of  the  contract,  were  not  the 
subjects  of  sale,  but  this  was  found  to  be  such  an  impedi- 
ment to  commerce  that  some  relaxation  in  the  rule  was  deemed 
necessary.  It  is  now  established  upon  indisputable  authority 
that  a  contract  for  the  sale  and  future  delivery  of  a  com- 
modity of  a  designated  kind  or  class,  which  the  seller  does 
not  own,  and  which  has  at  the  time  no  actual  existence,  but 
which  may  be  supplied  by  purchase  in  the  market  at  the 
proper  time,  is  a  valid  contract,  provided  it  is  the  intention 
of  the  parties,  or  of  one  of  them,  at  the  time  the  contract 
is  made,  that  the  commodity  shall  actually  be  procured  by  the 
seller,  and  supplied  to  the  purchaser  at  or  before  the  maturity 
of  the  agreement.  Cobb  v.  Prell,  22  Am.  Law  Reg.  (N.  S.) 
609,  and  note ;  Crawford  v.  Spencer,  92  Mo.  498  (1  Am.  St. 
Rep.  745,  and  note). 

In  such  a  case  it  does  not  invalidate  the  transaction  that 
the  parties,  or  either  of  them,  may  have  deposited  money,  as 
a  margin,  to  secure  the  performance  of  the  contract,  or  as 
indemnity  against  loss  in  case  one  or  the  other  fails  to  con- 
summate his  agreement.  As  has  been  said,  "  present  owner- 
ship is  of  less  consequence  than  the  intention  of  the  contract- 
ing parties."  Cockrell  v.  Thompson,  85  Mo.  510;  Wall  v. 
Schneider,  59  Wis.  352  (48  Am.  Rep.  520) ;  Whitesides  v. 
Hunt,  97  Ind.  191  (49  Am.  R.  441)  ;  Gregory  v.  Wendell,  39 
Mich.  337  (33  Am.  Rep.  390). 

While  contracts  for  the  sale  of  property  to  be  delivered  in 
the  future  are  valid,  where  the  parties,  or  either  one  of  them, 
actually  contemplate  a  delivery  of  the  subject-matter  of  the 
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contract,  yet  if,  under  the  guise  of  a  contract  which  has  the 
appearance  of  validity  upon  its  face,  the  real  intention  is 
merely  to  speculate  on  the  rise  or  fall  of  the  market,  without 
any  purpose  that  any  property  shall  be  delivered  or  received, 
but  with  the  understanding  that  at  the  appointed  time  the 
account  is  to  be  adjusted  by  paying  or  receiving  the  difference 
between  the  contract  and  the  current  price,  then  the  whole 
transaction  is  illegal,  as  against  public  policy,  and  falls  under 
the  condemnation  of  the  law.  Whitesides  v.  Hunt,  sujyi^a, 
and  cases  cited;  Irwin  v.  Williar,  110  U.  8.  499. 

The  facts  stated  in  the  answer  make  it  clear  that  the  trans- 
actions contemplated  by  Morris  Ranger  and  Conrad  Miller 
were  not  the  actual  purchase  and  acceptance  of  cotton,  but 
mere  speculative  wagers  upon  the  price  of  that  commodity 
from  time  to  time  as  it  might  be  quoted  on  the  New  York 
cotton  exchange.     This  was  an  agreement  to  engage  in  mere 
wild  speculation  in  the  nature  of  gambling  or  wagering  upon 
the  fluctuations  in  the  price  of  cotton.     Such  transactions 
demoralize  and  embarrass  legitimate  trade,  and  are  subver- 
sive of  all  correct  business  principles,  destructive  of  com- 
mercial integrity  and  morality,  and  result  directly  or  indi- 
rectly in  most  of  the  bankruptcies,  defalcations,  and  forgeries 
which  startle  and  distract  business  circles.      Between  the 
parties  to  such  a  transaction  and  all  others  who  participate 
in  the  specific  illegal  design,  with  the  intention  of  aiding  in 
its  execution,  so  as  to  become  principals  or  accessories  thereto, 
any  contract  or  other  security  resulting  therefrom  will  be 
wholly  invalid.     But  in  the  absence  of  a  statute  in  direct 
terms  prohibiting  transactions  of  the  character  of  that  in 
question,  and  declaring  them  unlawful,  or  expressly  declar- 
ing promissory  notes  growing  out  of  such  a  transaction  in- 
valid, while  the  courts  will  on  general  common  law  principles 
declare  such   notes  invalid  between  the  parties  and  those 
who  were  accessory  to  the  illegal  act,  yet  in  order  to  inval- 
idate a  note  or  other  security  in  the  hands  of  one  who  ad- 
vanced  money,   which  the  borrower  intended  to  and    did 
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employ  in  carrying  on  an  illegal  enterprise^  it  has  been  held 
that  it  was  not  enough  to  defeat  a  recovery  that  the  lender 
knew  the  borrower's  purpose.  He  must  have  been  in  some 
way  implicated  as  a  confederate  in  the  specific  illegal  design 
under  contemplation.  It  must  have  been  a  part  of  the  con- 
tract^ or  there  must  have  been  in  some  way  such  a  combina- 
tion of  intention  between  the  lender  and  borrower  that  the 
money  furnished  should  be  used  in  aid  of  and  to  promote  the 
unlawful  enterprise,  as  that  the  former  became  joar^/cep*  crim- 
inis.  Tyler  v.  CarUale,  79  Maine,  210;  Waugh  v.  Beck^  114 
Pa.  St.  422;  Tracy  v.  Talmage,  14  N.  Y.  162;  Arnot  v. 
Pittston,  etc.,  Coal  Co.,  68  N.  Y.  558. 

Thus  it  was  held  in  Bickel  v.  Sheets,  24  Ind.  1,  that  a  con- 
tract for  the  sale  of  property  which  the  purchaser  intended 
to  use  for  gaming  purposes,  in  violation  of  a  statute,  was  not 
void,  although  the  seller  was  informed  at  the  time  of  the 
sale  of  the  purpose  for  which  the  property  was  to  be  ap- 
plied. Oiimmings  v.  Henry,  10  Ind.  109 ;  In  re  Lister,  25 
Eng.  Rep.  (Moak)  647,  and  note;  Feineman  v.  Sachs,  33 
Kan.  621;  Distilling  Go.  v.  NvM,  34  Kan.  724;  Fisher  v. 
Lord,  63  N.  H.  514 ;  Parsons  Oil  Co.  v.  BoyeU,  44  Ark. 
230.  There  must  be  knowledge  of  and  participation  in  the 
illegal  or  immoral  purpose. 

It  is  not  necessary,  however,  that  we  pursue  this  feature 
of  the  case  further,  as  it  is  conceded  upon  the  record  that  the 
note  in  suit  came  to  the  hands  of  the  plaintiffs  in  the  due 
course  of  trade,  before  maturity,  for  value  and  without  notice 
of  the  purpose  for  which  it  was  executed  or  drawn.  In  order, 
therefore,  to  uphold  a  judgment  which  invalidates  commer- 
cial paper  in  the  hands  of  innocent  holders,  such  as  plaintiffs 
are  conceded  to  be,  it  is  essential  that  a  statute  should  be 
shown  governing  the  case,  which  in  direct  terms  declares 
that  transactions  such  as  those  here  involved  are  unlawful 
and  that  notes  given  under  the  circumstances  exhibited  by 
the  facts  in  this  case  are  absolutelv  void. 

The  principle  may  be  considered  as  well  established,  that 
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when  a  statute  in  express  terms  pronounces  contracts^  notes^ 
bills^  securities  and  the  like,  resulting  from  or  growing  out  of 
wagering  or  gambling  transactions,  which  are  prohibited  by 
statute,  absolutely  void,  no  recovery  can  be  had  thereon,  and 
the  doctrine  that  transactions  which  a  statute  in  direct  terms 
declares  to  be  unlawful,  can  not  acquire  validity  by  the  trans- 
fer of  commercial  paper  based  thereon,  which  is  also  under 
direct  legislative  denunciation,  is  fully  supported  by  au- 
thority. New  V.  Walker^  108  Ind.  365 ;  Thompson  v.  Bowie, 
4  Wall.  463;  ValleU  v.  Parker,  6  Wend.  615;  1  Daniel  Neg. 
Inst.,  sections  197,  807.  In  such  a  case  the  note  will  be  de- 
clared void  in  the  hands  of  an  innocent  holder,  in  pursuance 
of  the  peremptory  words  of  a  statute  which  embraces  in  its 
terms  the  contract  or  obligation  under  consideration.  Town 
of  Eagle  v.  Kohn,  84  111.  292. 

The  authorities  justify  the  statement  that  a  defendant  may 
insist  upon  the  illegality  of  the  contract  or  consideration, 
notwithstanding  the  note  is  in  the  hands  of  an  innocent 
holder  for  value,  in  all  those  cases  in  which  he  can  point  to 
an  express  declaration  of  the  Legislature  that  the  illegality 
insisted  upon  shall  make  the  security,  whether  contract,  bill 
or  note,  void.  But,  unless  the  Legislature  has  so  declared, 
then,  no  matter  how  illegal  or  immoral  the  consideration 
may  be,  a  commercial  note  in  the  hands  of  an  innocent  holder 
for  value  will  be  held  valid  and  enforceable.  Haich  v.  Bur^ 
roughs,  1  Wood,  439 ;  Town  of  Eagle  v.  Kohn,  supra;  Third 
Natn  Bank  v.  Tinsley,  11  Mo.  App.  498;  Third  Nat' I  Bank 
v.  HarrisonyS  McCrary,  316  (10  Fed.  Rep.  243) ;  Edwards 
V.  Diok,  4  B.  &  Aid.  212 ;  Day  v.  StuaH,  6  Bing.  109 ;  Chitty 
Bills,  *  92;  2  Randolph  Com.  Paper,  section  511. 

It  is  argued,  however,  in  support  of  the  ruling  below,  that 
because  the  note  sued  on  was  negotiated  in  consideration  of 
money  advanced  with  which  to  prosecute  a  wagering  or 
gambling  speculation,  it  is,  nevertheless,  void  in  the  hands 
of  an  innocent  holder  within  the  provisions  of  section  4950, 
R.  S.  1881,  which  declares,  in  effect,  that  all  notes,  bills,  etc.. 
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when  the  whole  or  any  part  of  the  consideration  thereof  shall 
be  for  money  or  other  valuable  thing  won  on  the  result  of 
any  wager,  or  for  repaying  money  lent,  at  the  time  of  such 
wager,  for  the  purpose  of  being  wagered,  shall  be  void. 

The  note  in  suit  having  been  executed  and  made  payable 
in  the  State  of  New  York,  and  it  appearing  thai;  the  alleged 
illegal  transactions  contemplated  by  the  parties  concerned  in 
issuing  and  putting  the  note  in  circulation  were  to  be  en- 
gaged in  and  consummated  in  the  State  of  New  York,  the 
law  of  that  State  must  be  looked  to  primarily  in  determining 
the  validity  of  the  contract ;  the  rule  in  that  respect  being, 
that  a  contract,  valid  by  the  law  of  the  State  in  which  it  is 
made  and  is  to  be  performed,  is  valid  and  enforceable  every- 
where, unless  it  is  clearly  contrary  to  good  morals,  or  repug- 
nant to  the  policy  or  positive  statutes  of  the  jurisdiction  in 
which  it  is  sought  to  be  enforced.  Tilden  v.  Blair y  21  Wall. 
241 ;  Wayne  County  Savings  Bank  v.  Low,  81  N.  Y.  566 ; 
Hawley  v.  Bibby  69  Ala.  52 ;  Stix  v.  Matthews j  75  Mo.  96 ; 
Swann  v.  Swann,  21  Fed.  Rep.  299 ;  Bums  v.  Grand  Rap- 
idsy  etCy  jR.  JB.  Cb.,  113  Ind.  169;  Flagg  v.  Baldwin,  38  N.^ 
J.  Eq.  219  (48  Am.  Rep.  308);  HyoU  v.  Bank  of  Kentucky, 
8  Bush,  193;  Milliken  v.  PraU,  125  Mass.  374;  Hill  v. 
J^ear,  50  N.  H.  253. 

A  contract,  although  valid  where  made,  will  not  be  car- 
ried into  effect  if,  by  the  laws  of  the  State  whose  jurisdiction 
is  invoked,  the  contract  which  is  sought  to  be  enforced  is 
stigmatized  as  unlawful,  and  so  prohibited. 

Relying  upon  the  invalidity  of  the  note  by  force  of  the 
lex  loci  contractus,  the  appellee  has,  as  we  have  seen,  pleaded 
the  statute  of  the  State  of  New  York,  relating  to  gaming 
contracts,  in  one  of  the  paragraphs  of  his  answer.  In  the 
other  paragraph  he  relies  upon  the  statute  of  our  own  State 
to  invalidate  the  note.  By  section  8  of  the  New  York  stat- 
ute, all  wagers,  bets,  or  stakes  made  to  depend  upon  any  lot, 
chance,  casualty  or  unknown  or  contingent  event,  are  de- 
clared to  be  unlawful,  and  all  contracts  for  or  on  account  of 
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any  money,  property  or  thing  in  action  so  wagered,  bet  or 
staked  are  declared  void.  The  other  section  declares,  in  ef- 
fect, that  all  securities,  any  part  of  the  consideration  of  which 
is  money  won  by  playing  at  any  game,  or  by  betting  on  the 
hands  of  such  as  do  play  at  any  game,  or  to  repay  any  money 
knowingly  lent  at  the  time  and  place  of  any  such  play  to 
any  person  so  playing,  shall  be  utterly  void.  This  last  sec- 
tion can  have  no  possible  application  to  a  transaction  such 
as  that  disclosed  by  the  facts  in  the  present  case.  It  would 
be  an  unwarranted  perversion  of  common  and  correct  speech 
to  hold  that  the  consideration  of  a  note  which  had  been  ex- 
ecuted in  order  to  obtain  money  with  which  to  purchase  op- 
tions, or  to  put  up  as  margins  in  cotton  speculations,  was 
money  won  by  playing  at  a  game  or  by  betting  on  the  hands 
of  others  who  do  play,  or  to  repay  money  lent  At  the  time 
and  place  of  such  play.  However  much  dealing  in  options 
may  resemble  gambling  or  betting,  and  demoralizing  and 
pernicious  as  it  may  be,  it  can  not,  with  any  degree  of  pro- 
priety, be  said  to  be  winning  or  losing  money  by  playing  at 
or  betting  upon  any  game,  within  the  meaning  of  the  statute. 
White  V.  Barber,  123  U.  S.  392. 

Statutes  involving  penal  consequences  can  not  be  extended 
by  construction  so  as  to  include  acts  not  in  terms  forbidden, 
merely  because  of  their  resemblance  to  the  acts  prohibited, 
or  because  they  may  be  equally  demoralizing  and  injurious. 
Skaw  V.  Glark,  49  Mich.  384  (43  Am.  Rep.  474). 

The  purpose  of  the  Legislature  in  enacting  the  statute  was 
to  avoid  securities,  any  part  of  the  consideration  of  which 
was  money  won  by  playing  at  any  game,  etc.  The  words  of 
a  statute  are  not  to  be  enlarged  by  intendment,  so  as  to  ex- 
tend beyond  the  mischief  contemplated,  where  such  a  con- 
struction would  be  injurious  to  innocent  third  persons.  A 
statute  ought  not  to  be  enlarged  by  mere  construction,  so  as 
to  permit  the  very  persons  guilty  of  the  offence  prohibited  to 
retain  money  obtained  contrary  to  the  statute  from  third  per- 


80  SUPREME  COURT  OF  INDIANA, 

Sondheim  et  al,  v,  GilbeH,  Assignee. 

« 

sons  guilty  of  no  violation  of  law  whatever.  Edwards  v. 
Dick,  supra. 

The  statutes  against  gaming^  which  render  all  wagers,  bet^ 
and  stakes  unlawful,  and  avoid  all  contracts  for  or  on  account 
of  any  money  wagered  or  bet,  or  any  notes  or  other  securi- 
ties, when  the  whole  or  any  part  of  the  consideration 
thereof  shall  be  for  money  won  or  lost  on  any  game  or 
wager,  and  statutes  which  make  it  a  criminal  offence  to  bet 
upon  any  game  or  the  like,  although  not  applicable  in  terms 
to  the  purchase  of  options,  are  sufficiently  indicative  of  the 
policy  of  the  law,  as  respects  mere  wagering  contracts,  of 
whatever  description  or  name,  to  require  the  courts  to  pro- 
nounce all  such  contracts  and  securities  invalid  in  the  hands 
of  those  who  were  implicated  in  violating  public  policy  by 
specifically  aiding  or  directly  participating  in  the  furtherance 
of  such  transactions.  They  do  not,  however,  go  to  the  extent 
of  destroying  commercial  seciirities  in  the  hands  of  innocent 
holders  for  value,  even  though  such  securities  may  have  had 
their  inception  in  a  transaction  thus  condemned. 

In  respect  to  section  8,  above  referred  to,  it  may  be  said 
the  distinction  between  contracts  for  or  on  account  of  any 
money,  etc.,  wagered,  bet  or  staked  upon  any  game,  and  se- 
curities, bills,  *notes,  etc.,  any  part  of  the  consideration  of 
which  shall  be  money  won  or  lost  by  playing  at  any  game^ 
etc.,  is  obvious. 

The  contracts  mentioned  are  the  agreements  of  the  parties, 
by  which  they  undertake  beforehand  to  bind  themselves  to 
pay  or  deliver  to  the  winner  the  money,  property  or  thing 
wagered,  bet  or  staked  on  the  game  or  contingent  event. 
These  are  declared  unlawful  and  void,  and  so  they  are,  in 
whosesoever  hands  they  may  be  found.  The  things  in  ac- 
tion, notes,  bills,  securities,  etc.,  referred  to  in  the  other  sec- 
tion, are  the  evidences  of  indebtedness  given  for  money  won 
or  lost  by  playing  at  any  game,  or  by  betting  on  the  hands 
of  those  who  play,  after  the  event,  or  for  money  knowingly 
lent  at  the  time  and  place  of  such  play  to  a  person  so  play- 
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ing^  and  these  are  declared  to  be  utterly  void^  and  so  they 
are,  without  regard  to  their  form  or  the  fact  that  they  may  be 
in  the  hands  of  an  innocent  holder.  Oily  of  Aurora  v.  West, 
22  Ind.  88 ;  1  Daniel  Neg.  Inst.,  section  807  ;  Chitty  Bills, 
92;  New  v.  Walker,  supra;  Ghreenland  v.  Dyer,  2  Manning 
&  Ryl.  422;  2  Randolph  Com.  Paper,  section  511. 

The  note  sued  on  does  not  fall  within  the  terms  of  either 
section  of  the  New  York  statute.  The  paper  was  made  by, 
and  was  payable  to.  Miller  Brothers.  It  was  endorsed  by 
them,  or  in  their  name,  and  delivered  to  Banger,  who  ad- 
vanced no  consideration  for  it,  but  iflegotiated  it  to  persons 
who  took  it  for  full  value  in  the  regular  course  of  business, 
without  notice.  Until  the  paper  was  negotiated  for  a  con- 
sideration it  had  no  legal  inception  as  a  promissory  note.  In 
the  hands  of  the  parties  to  the  illegal  transactions  contem- 
plated, it  was  not  a  note  given  upon  an  illegal  consideration, 
but  it  was  a  paper  without  any  consideration,  signed  merely 
for  purposes  of  accommodation.  After  it  was  negotiated  it 
became  a  promissory  note,  the  consideration  of  which  was 
money  advanced  by  persons  who  had  no  notice  of  the  illegal 
purpose  for  which  the  parties  contemplated  using  it,  and  who 
were  in  no  way  or  sense  parties  implicated  in  the  illegal  con- 
federacy. 

Having  reached  the  conclusion  that  the  statutes  of  the  State 
of  New  York  do  not,  in  terms,  render  void  mercantile  notes, 
executed  in  consideration  of  money,  which  the  parties  receiv- 
ing the  money  intended  to  embark  in  gambling  speculations 
on  the  stock  market,  it  only  remains  that  we  say  that  the 
statutes  of  our  own  State,  already  referred  to,  indicate  such  a 
coincidence  in  the  policy  of  both  States  as  that  the  courts  of 
this  State  will  not  hesitate  to  enforce  the  liability  of  a  maker 
of  a  note  such  as  that  involved  in  the  present  case  in  the 
hands  of  an  innocent  holder. 

It  is  not  necessary  that  we  should  remark  further  upon  the 
effect  of  the  Indiana  statute,  as  applied  to  notes  growing  out 
Vol.  117.— 6 
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of  transactions  such  as  that  under  consideration,  when  such 
notes  are  executed  and  payable  in  this  State. 

It  is  enough  to  say  that  we  are  not  disposed  to  indulge  in 
a  forced  and  stmined  construction  of  the  language  of  our 
own  statute,  in  order  to  reach  the  conclusion  that  to  enforce 
payment  of  a  commercial  note,  in  the  hands  of  an  innocent 
holder,  which  is  not  within  the  inhibition  of  the  statute  of 
the  State  where  the  note  was  executed  and  made  payable^ 
would  be  either  opposed  to  public  morals  or  violative  of  the 
policy  or  law  of  this  State. 

It  appears  from  th^  complaint  that  the  note  came  to  the 
hands  of  the  plaintiffs  in  the  usual  course  of  business,  for 
value,  without  notice  of  any  defect  in  the  consideration.  The 
contention  that  the  firm  of  Miller  Brothers  is  not  bound  be* 
cause  the  paper  was  issued  by  one  of  the  partners  without 
the  consent  of  the  other,  in  a  matter  outside  the  scope  of  the 
partnership  business,  is,  therefore,  unavailing. 

It  is  quite  true  that  paper  issued  in  fraud  of  the  rights  of 
the  firm,  by  a  member  of  a  commercial  partnership,  upon  a 
consideration  outside  of  the  scope  of  the  firm  business,  while 
it  remains  in  the  hands  of  one  affected  with  notice,  or  in  whose 
hands  it  is  subject  to  like  defences  as  in  the  hands  of  the 
payee,  is  not  enforceable  against  the  partnership.  Irwin  v. 
Williar,  supra;   Graves  v.  Kellenberger,  51  Ind.  66. 

When,  however,  a  partnership  is  engaged  in  a  course  of 
business  in  which  the  use  of  commercial  paper  is  appropri- 
ate, the  firm  is  liable  upon  such  paper,  in  the  hands  of  a 
bona  fide  holder,  issued  in  the  firm  name  by  one  of  its  mem- 
bers, notwithstanding  it  may  have  been  issued  in  violation 
of  his  duty  by  one  of  the  firm  without  the  knowledge  or 
consent  of  the  other  members.  First  NatH  Bank,  etc.,  v. 
Morgan,  73  N.  Y.  593;  Smith  v.  Collins,  115  Mass.  388; 
Lindley  Partnership,  131. 

These  conclusions  lead  to  a  reversal  of  the  judgment.  The 
judgment  is  accordingly  reversed,  with  costs. 

Filed  Nov.  27, 1888;  petition  for  a  rehearing  overruled  Feb.  22, 1889. 


NOVEMBER  TERM,  1888. 


83 


Patterson  v,  Rosenthal. 


No.  13,468. 

Patterson  v.  Rosenthal. 

Sheriff'b  SAliE. —  Venditioni  Expoma  by  Bedemptioner. — Mortgage. —  Wif^B 
Rights. — Where  a  judgment  creditor  redeems  from  a  sale  of  a  husband's 
property  made  under  the  foreclosure  of  a  prior  mortgage,  in  which  the 
wife  joined,  and  afterwards  procures  a  sale  to  be  made  under  his  judg- 
ment on  a  venditioni  expoTiaSf  and  obtains  a  sheriff's  deed  to  the  property 
under  the  latter  sale,  the  wife  is  not  entitled  to  have  one-third  of  the 
property  «et  off  to  her  as  contemplated  by  section  2508,  R.  S.  1881,  but 
the  last  sale  is  to  be  regarded,  under  section  773,  as  having  been  made 
upon  the  original  decree,  and  the  title  acquired  thereunder  relates  back 
to  the  date  of  the  mortgage. 

From  the  Fountain  Circuit  Court. 

8.  F.  Woody  for  appellant. 

J,  B.  Schwin  and  C  E,  Booe,  for  appellee. 

Coffey,  J. — This  was  an  action  in  the  court  below  for  the 
partition  of  real  estate.  The  complaint  filed  by  the  appellant 
is  substantially  as  follows : 

The  plaintiff  herein  complains  of  the  defendant  and  says 
that  she  is  the  owner  in  fee  of  the  undivided  one-third,  and 
the  defendant,  Henry  Rosenthal,  is  the  owner  in  fee  of  the 
undivided  two-thirds,  of  the  following  described  real  estate  in 
the  county  of  Fountain  and  State  of  Indiana,  to  wit :  Lot 
No.  71  in  the  old  plat  of  the  town  of  Covington ;  that  plain- 
tiff and  defendant  are  tenants  in  common  of  said  land,  and 
the  plaintiff  is  entitled  to  possession  of  her  interest  therein; 
that  on  the  10th  day  of  May,  1882,  George  Patterson  ex- 
ecuted his  promissory  note  to  Mary  A.  McMahon  and  Eliza- 
beth McMahon,  due  one  year  after  date,  for  $300,  at  eight 
per  cent,  interest  and  for  attorney's  fees,  and  at  the  same  date 
he  and  this  plaintiff,  Bridget  Patterson,  executed  a  mortgage 
on  said  real  estate  to  the  payees  of  said  note  to  secure  the 
payment  of  the  same ;  that  at  the  time  of  the  execution  of 
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said  mortgage  this  plaintiff  was^  ever  since  has  been,  and  still 
is,  the  wife  of  the  said  George  Patterson;  that  at  the  time 
of  the  execution  of  said  mortgage  the  said  George  Patterson 
was  the  owner  in  fee  of  said  land ;  that  on  the  3d  day  of 
March,  1884,  a  judgment  was  rendered  on  said  note  against 
said  George  Patterson,  and  at  the  same  time  a  decree  of  fore- 
closure was  rendered  on  said  mortgage  for  $261.60  in  the 
Fountain  County  Circuit  Court,  in  favor  of  said  McMahon  and 
McMahon  ;  that  the  said  McMahon  and  McMahon  caused  a 
precept  to  be  issued  on  said  decree  of  foreclosure  by  the  clerk 
of  said  court,  directed  to  the  sheriff  of  said  county,  who,  by 
virtue  thereof,  advertised  and  sold  said  land  according  to 
law,  on  the  19th  day  of  April,  1884,  for  $304.70,  to  Samuel 
I.  Snoddy,  who  paid  said  amount  to  said  sheriff  and  received 
a  sheriff's  certificate  of  purchase  therefor ;  that  on  the  25th 
day  of  August,  1883,  Henry  Rosenthal,  Myers  8.  Rosenthal, 
and  Charles  8.  Rosenthal  recovered  a  judgment  against  the 
said  George  Patterson  on  an  open  account  for  the  sum  of 
$156.58,  before  Edward  Moran,  a  justice  of  the  peace  of 
Fountain  county;  that  on  the  28th  day  of  August,  1883,  the 
plaintiffs  in  said  judgment  filed  in  the  oflSce  of  the  clerk  of 
the  Fountain  County  Circuit  Court  a  duly  certified  copy  of  said 
judgment,  and  caused  the  same  to  be  recorded  on  the  same 
day  in  the  order  book  of  said  court,  and  caused  the  same  to 
be  docketed  in  the  judgment  docket  of  said  court;  that  they 
afterwards  filed  with  said  clerk  the  justice's  certificate  of 
nulla  bona  on  said  judgment,  and  caused  the  same  to  be  re- 
corded with  said  transcript ;  that  on  the  1 9th  day  of  April, 
1884,  said  judgment  plaintiffs  redeemed  said  land  from  the 
sheriff's  sale,  so  made  to  the  said  8noddy,  by  paying  to  the 
clerk  of  the  said  Fountain  Circuit  Court  the  amount  bid 
therefor  by  the  said  8noddy,  together  with  the  interest 
thereon,  and  all  costs,  to  wit,  $304.97 ;  that  the  year  of  re- 
demption having  expired  and  said  property  not  having  been ' 
redeemed  by  the  said  George  Patterson,  the  owner  thereof, 
nor  by  the  plaintiff,  nor  by  any  other  person  authorized  to 


NOVEMBER  TERM,  1888.  86 


Patterson  v,  Kosenthal. 


do  so,  tbe  said  Rosenthal,  Rosenthal  and  Rosenthal,  redemp- 
tioners  as  aforesaid,  having  prior  thereto  filed  the  proper  af- 
fidavit of  the  non-payment  of  their  said  judgment,  did  on 
the  20th  day  of  April,  1885,  cause  an  execution  in  the  nature 
of  a  venditioni  exponas  to  be  issued  on  their  said  judgment  to 
the  sheriff  of  said  county,  who  advertised  and  sold  said  land, 
by  virtue  thereof,  on  the  23d  day  of  May,  1885,  to  the  de- 
fendant herein,  Henry  Rosenthal,  for  the  sum  of  $370,  who 
then  and  there  paid  said  sum  to  said  sheriff,  and  that  said 
sheriff  then  and  there  executed  to  him  a  sheriff's  deed  for 
said  property;  that  said  land  was  not  worth  over  $500,  and 
that  the  said  George  Patterson  never  at  any  time  owned  real 
estate  worth  more  than  $500 ;  that  by  reason  of  the  facts 
herein  set  out,  the  plaintiff  and  defendant  have  acquired  their 
respective  titles  to  said  land  as  herein  set  out  and  claimed  ; 
prayer  for  partition,  etc. 

The  defendant  demurred  to  this  complaint,  alleging  as  rea- 
son therefor  that  the  same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  him. 

The  court  sustained  the  demurrer  to  which  the  plaintiff  ex- 
cepted, and  she  declining  to  plead  further,  the  court  rendered 
judgment  against  her  for  costs. 

The  assignment  of  errors  in  this  court  brings  in  question 
the  action  of  the  court  below  in  sustaining  the  demurrer  to 
the  complaint  above  set  out. 

It  is  contended  by  the  appellant  that,  under  the  provisions 
of  section  2508,  R.  S.  1881,  upon  the  execution  of  the  sher- 
iff's deed  to  the  appellee,  pursuant  to  the  last  sale  of  the 
property  in  controversy,  one-third  of  the  same  immediately 
vested  in  her,  in  fee  simple,  as  the  wife  of  George  Patterson, 
and  that,  by  reason  of  that  fact,  she  is  entitled  to  partition. 
That  section  provides  that  "  In  all  cases  of  judicial  sales  of 
real  property  in  which  any  married  woman  has  an  inchoate 
interest  by  virtue  of  her  marriage,  where  the  inchoate  in- 
terest is  not  directed  by  the  judgment  to  be  sold  or  barred 
by  virtue  of  such  sale,  such  interest  shall  become  absolute 
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and  vest  in  the  wife  in  the  same  manner  and  to  the  same  ex- 
tent as  such  inchoate  interest  of  a  married  woman  now  be- 
comes absolute  upon  the  death  of  the  husband,  whenever,  by 
virtue  of  such  sale,  the  legal  title  of  the  husband  in  and  to 
such  real  property  shall  become  absolute  and  vested  in  the 
purchaser  thereof,  his  heirs  or  assigns,  subject  to  the  provi- 
sions of  this  act,  and  not  otherwise." 

As  to  whether  the  appellant,  under  the  provisions  of  this 
statute,  took  one-third  of  the  land  in  dispute,  depends  upon 
the  construction  to  be  placed  on  the  statute  providing  for  the 
redemption  of  land  from  sheriff's  sales.  It  is  conceded  in 
argument  that,  if  Snoddy  had  taken  a  deed  under  his  pur- 
chase, the  appellant  would  have  been  barred,  and  could  claim 
no  interest  in  this  land ;  but  it  is  contended  by  the  learned 
counsel  for  the  appellant,  that,  inasmuch  as  appellee  redeemed 
it  from  that  sale,  the  sale  subsequently  made  was  on  the 
judgment  rendered  by  the  justice  of  the  peace,  and  as  that 
judgment  did  not  direct  that  the  appellant's  interest  in  the 
land  should  be  sold  or  barred,  therefore,  she  took  one-third 
of  the  land  upon  the  consummation  of  that  sale. 

The  section  of  the  statute  in  dispute  is  as  follows :  Sec- 
tion 773,  R.  S.  1881.  "  If,  during  the  year  hereinbefore  al- 
lowed for  redemption,  the  real  estate,  or  interest  therein,  sold 
by  the  sheriff,  or  any  parcel  or  parcels  thereof  sold  separately, 
^hall  be  redeemed  by  any  judgment  creditor,  as  aforesaid,  and 
remain  unredeemed  by  the  owner  or  part  owner,  or  by  any 
person  claiming  under  them,  at  the  expiration  of  such  year, 
the  last  redemptioner  shall  be,  immediately  thereafter,  enti- 
tled to  sue  out  an  execution,  in  the  nature  of  a  venditioni  ex- 
ponas, upon  his  judgment,  by  virtue  of  which  he  made  his 
redemption.  Such  execution  shall  recite  the  judgment  upon 
which  the  original  sale  was  made,  naming  the  court  wherein 
rendered,  the  parties  thereto,  the  date  and  amount  thereof, 
the  dates  of  the  execution  and  sale,  and  name  of  the  owner, 
the  price  paid  by  the  purchaser  or  purchasers  for  the  real  es- 
tate, if  sold  in  one  body,  or  for  each  parcel  thereof,  if  sold  in 
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parcels,  or  interest  therein  redeemed  by  said  redemptioner, 
the  amount  paid  by  such  redemptioner  in  redemption  thereof, 
date  of  payment,  and  costs  of  redemption,  and  the  judgment 
of  said  redemptioner  under  which  his  redemption  was  made, 
and  amount  due  thereon ;  which  execution  shall  be  issued  to 
the  sheriff  of  the  county  in  which  such  real  estate  is  situate, 
commanding  him  to  sell  the  real  estate,  interest  therein,  or 
parcels  thereof,  redeemed  by  said  redemptioner,  to  the  highest 
bidder ;  and,  after  paying  the  costs  of  sale,  and  paying  to  such 
redemptioner  his  redemption-money,  and  interest  thereon  at 
the  rate  of  eight  per  cent,  per  annum,  and  his  costs  of  re- 
demption, and  the  amount  of  principal,  interest,  and  costs  due 
on  his  judgment,  to  pay  the  residue  into  the  ofiSce  of  the  clerk 
issuing  such  execution.  Such  real  estate  shall  be  sold  upon 
like  notice  as  in  other  cases,  but  without  offering  the  rents 
and  profits,  and  without  regard  to  appraisement  laws ;  and, 
if  redeemed  in  parcels,  shall  be  offered  in  like  parcels ;  and 
the  redemptioner  suing  out  such  execution  shall  be  deemed 
the  bidder  for  the  amount  paid  by  him  in  redemption  thereof, 
and  interest  thereon  at  the  rate  of  eight  percent,  per  annum, 
bis  costs  of  redemption,  and  the  costs  of  sale ;  and,  if  no  one 
bid  more,  he  shall  be  deemed  the  purchaser  for  that  amount 
and  the  sheriff  shall,  immediately  upon  the  perfecting  of  such 
sale,  execute  to  the  purchaser  a  conveyance  of  the  premises, 
which  shall  convey  to  the  purchaser  all  the  title  and  interest 
of  the  owner  sold  under  the  original  execution.  *  *  * 
If  execution  upon  the  judgment  of  the  last  redemptioner  be 
stayed  at  the  expiration  of  the  year  aforesaid,  or  there  be  in- 
stalments on  his  judgment  or  decree,  not  then  due,  he  shall, 
nevertheless,  be  entitled  to  execution,  as  aforesaid,  for  the 
amount  due  him  on  account  of  his  redemption,  which  shall 
be  without  prejudice  to  his  right  to  sue  out  further  final  pro- 
cess on  his  judgment  or  decree;  and  any  surplus  remaining, 
after  satisfying  the  costs  of  sale  and  amount  due  him  on  account 
of  redemption,  shall  be  paid  to  the  clerk,  for  distribution,  as 
hereinafter  provided.     Such  sale  shall  discharge  the  lien  of 
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the  judgment  on  which  the  original  sale  was  made,  and  the 
liens  of  all  intervening  judgments  and  decrees." 

We  do  not  think  that  the  redemption  by  appellee  had  the 
effect  of  satisfying  the  McMahon  judgment  and  decree,  as 
contended  by  the  appellant.  By  such  redemption  the  appel- 
lee succeeded  to  the  rights  of  both  McMahon  and  Snoddy  in 
that  decree,  so  far  as  the  same  operated  as  a  lien  upon  the 
mortgaged  land. 

It  is  true  that  it  was  necessary  to  offer  the  land  for  sale 
again,  but  the  time  for  redemption  continued  to  run  against 
the  mortgagors.  We  can  not  agree  with  the  appellant  in  the 
claim  that  the  last  sale  was  made  wholly  upon  the  judgment 
rendered  by  the  justice  of  the  peace.  By  the  express  terms 
of  the  statute  it  is  this  sale  which  satisfies  the  lien  of  the 
original  judgment.  The  sale  is  to  be  regarded  as  having  been 
made  upon  the  original  decree,  and  we  think  the  title  acquired 
bv  such  sale  relates  back  to  date  of  the  execution  of  the  mort- 
gage  on  which  it  was  rendered.  By  the  payment  of  the  re- 
demption money  to  the  clerk,  the  appellee  became  the  equi- 
table assignee  of  the  decree  upon  which  the  sale  had  been 
made.  Carver  v.  Howard,  92  Ind.  173 ;  Lowrey  v.  ByerSy 
80  Ind.  443;  Gerber  v.  Sharp,  72  Ind.  553. 

As  the  appellee  succeeded  to  the  rights  of  the  mortgagees 
in  the  decree  and  to  the  rights  of  Snoddy,  save  in  the  matter 
of  being  required  to  again  expose  the  land  to  sale,  it  follows 
that  all  of  the  interest  of  the  appellant  was  divested  by  the 
last  sale  and  the  sheriff's  deed  made  pursuant  thereto,  and 
that  the  court  did  not  err  in  sustaining  the  demurrer  of  the 
appellee  to  the  complaint. 

Judgment  affirmed. 

Filed  Jan.  24, 1889. 
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Brake  v.  Spa^rks  et  al. 

MoBTOAOE. — Pinyments, — Applicaiion  of, — Forfeiture, — Where  the  owner  of 
real  estate,  who  is  indebted  to  the  mortgagee  thereof  only  to  the  extent 
of  the  mortgage  debt,  pays  sums  of  money  to  the  mortgagee  from  time 
to  time,  a  part  of  which  is  ostensibly  for  rent,  with  no  agreement  as  to 
where  the  money  so  paid  shall  be  applied,  except  that  if  the  mortgagor 
shall  pay  the  mortgage  debt  within  a  certain  time  the  sums  paid  as 
rent  shall  be  applied  thereon,  such  payments  will,  in  the  absence  of  a 
stipulation  for  a  forfeiture,  be  applied  upon  the  mortgage  debt. 

Contract. — Admission  in,  as  to  Amovnt  Due. — Avoidanee, — Reformaticm. — 
AYhere  a  contract  contains  an  admission  as  to  the  amount  due  from  the 
defendant  to  the  plaintiff,  it  is  not  necessary  for  the  former  to  ask  a 
reformation  thereof,  but  an  answer  alleging  that  the  contract  was  drawn 
by  the  plaintiff,  and  that  he  erroneously,  either  purposely  or  inadvert- 
ently, inserted  an  amount  greater  than  that  due  from  the  defendant,  is 
sufficient  to  avoid  the  effect  of  the  admission. 

From  the  Vigo  Circuit  Court. 

8.  B,  Davis  and  8.  C,  Davis,  for  appellant. 
a  F.  McNuU,  J.  G.  MoNutty  F.  A.  McNutt  and  D.  N. 
Taylor,  for  appellees. 

Olds,  J. — This  action  was  brought  by  appellant  upon 
seven  promissory  notes  and  to  foreclose  a  mortgage  given  to 
secure  the  same.  The  notes  were  executed  by  appellee  Rich- 
ard J.  Sparks  to  Mary  G.  Messer,  and  the  mortgage  wa^  exe- 
cuted by  Mary  E.  and  Richard  J.  Sparks  to  secure  the  notes, 
which  were  given  for  the  purchase-money  of  the  real  estate 
described  in  the  mortgage,  as  appears  from  the  mortgage. 
Appellant  became  the  owner  of  the  notes  and  mortgage  by 
endorsement  from  Mary  G.  Messer.  Appellee  George  W. 
Crapo  purchased  the  real  estate,  and  assumed  the  payment  of 
the  mortgage  debt  as  a  part  of  the  consideration. 

Appellees  jointly  answered,  admitting  the  facts  stated  in 
the  complaint,  but  averring  that,  on  the  5th  day  of  July,  1881, 
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the  appellant  entered  into  a  written  agreement  in  the  follow- 
ing words  and  figures^  to  wdt : 

*^Terre  Haute,  Indiana,  July  5th,  1881. 

"  Received  of  R.  J.  Sparks  forty  dollars  to  be  applied  on 
rent  of  house  at  the  rate  of  fifteen  dollars  per  month,  in  ad- 
vance, from  March  1st,  1881 ;  and  if  said  Sparks  wishes  to 
pay  for  said  house  and  lot  as  per  mortgage  given  to  Mrs. 
Messer,  then  the  above  payments  and  all  subsequent  pay- 
ments until  March,  1882,  to  apply  on  said  notes  mentioned  in 
said  mortgage.  Said  Sparks  further  agrees  to  give  possession 
on  March  1st,  1882,  or  sooner,  if  he  feels  unable  to  pay  out  as 
per  mortgage  above  mentioned.  John  J.  Brake.'' 

That  on  said  day  and  thereafter,  in  pursuance  of  said  writ- 
ing, Sparks  and  Sparks  made  sundry  payments  up  to  March 
24th,  1882,  amounting  in  all  to  one  hundred  and  ninety  dol- 
lars. That  afterwards,  on  the  25th  day  of  April,  1882,  the 
plaintiff  and  defendant  R.  J.  Sparks  entered  into  a  written 
agreement  in  the  words  and  figures  following : 

"  Whereas  Richard  J.  Sparks  is  indebted  to  John  J.  Brake 
in  the  sum  of  thirteen  hundred  dollars  and  interest  from  No- 
vember 11th,  1879,  which  amount  is  covered  by  notes  se- 
cured by  a  mortgage  made  by  said  Sparks  to  Mary  G.  Messer 
(and  by  her  assigned  to  said  Brake),  and  recorded  in  record 

,  page  ,of  Vigo  county  and  State  of  Indiana;  and 

whereas  two  of  said  notes,  and  interest  on  all  of  said  notes, 
are  now  overdue,  it  is  agreed  by  said  Sparks  and  Brake  that 
Sparks  shall  pay  fifteen  dollars  on  the  25th  day  of  April, 
1882,  and  a  like  sum  on  the  20th  day  of  each  succeeding 
month  until  April  20th,  1883,  at  which  time  or  sooner,  at 
the  option  of  Sparks,  he  is  to  pay  all  that  may  be  due  on 
said  notes,  deducting  the  fifteen  dollars  monthly  payments ; 
failing  to  pay  the  monthly  payments,  or  what  may  be  due  by 
the  20th  of  April,  1883,  Sparks  is  to  convey  the  premises, 
described  in  the  mortgage  heretofore  mentioned  to  Brake,  by 
warranty  deed  in  fee  simple,  free  from  all  encumbrances. 
Sparks  further  agrees  to  keep  insurance  of  eight  hundred 
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dollars  in  some  good  and  reliable  insurance  company,  to  be 
paid  to  Brake  in  case  the  dwelling  on  the  premises  is  de- 
stroyed or  injured  by  fire. 

"  Witness  our  hands  this  25th  day  of  April,  1882. 

'^  John  J.  Brake. 
"  R.  J.  Sparks." 

That  on  said  day  and  thereafter,  Sparks  and  Sparks,  in 
pursuance  of  said  written  agreement,  made  divers  payments 
which  were  endorsed  and  credited  on  the  same  by  Brake, 
amounting  to  one  hundred  and  ninety-five  dollars;  that 
Brake  drafted  the  agreement,  and  erroneously,  either  pur- 
posely or  inadvertently,  recited  the  amount  due  as  being 
thirteen  hundred  dollars,  and  interest  from  November  11th, 
1879,  when  in  truth  and  in  fact  the  sum  due  was  thirteen 
hundred  dollars  and  interest,  less  the  payments  made  under 
the  contract  of  July  5th,  1881 ;  that  after  the  execution  of 
the  contract  of  April  25th,  1882,  Sparks  and  Sparks,  finding 
themselves  unable  to  pay  the  residue  of  the  purchase-money, 
offered  to  convey  the  real  estate  in  accordance  with  the  terms 
of  said  written  agreement,  the  same  real  estate  mentioned 
and  described  in  the  mortgage  sued  upon ;  that  the  appellant, 
Brake,  declined  to  receive  the  conveyance,  and  requested  de- 
fendants to  make  such  disposition  of  it  as  they  could,  as  he 
preferred  the  money  to  the  land;  that  afterwards  Sparks 
and  Sparks  conveyed  the  same  to  Crapo  as  admitted,  Crapo 
assuming  and  undertaking  to  pay  the  mortgage  debt.  It  is 
further  alleged  in  the  answer,  that  Crapo  made  other  pay- 
ments and  tendered  the  balance  due  on  the  notes,  after  de- 
ducting the  amount  paid  under  the  contracts  set  out,  to  ap- 
pellant, and  brought  the  amount  tendered  and  due  into  court 
and  asked  judgment  in  their  favor  for  costs. 

To  this  answer  appellant  demurred.  The  court  overruled 
the  demurrer,  to  which  ruling  the  appellant  reserved  ex- 
ceptions. Appellant  then  replied.  Trial  was  had  before  the 
court  without  a  jury,  finding  for  appellant  in  the  sum  of 
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$903.50,  and  judgment  against  R.  J.  Sparks  and  G.  W.  Crapo, 
and  a  decree  of  foreclosure  against  all  of  appellees. 

Appellees  moved  the  court  to  tax  the  costs  of  the  issue  of 
payment  to  appellant,  which  motion  the  court  sustained  and 
appellant  excepted.  Appellant  moved  the  court  for  a  new 
trial,  which  was  overruled  by  the  court,  to  which  ruling  ap- 
pellant excepted. 

The  first  error  assigned  is  the  overruling  of  the  demurrer 
to  the  answer.  It  is  contended  by  counsel  for  appellant  that 
the  answer  is  insufficient ;  that  the  first  contract  is  a  condi- 
tional one;  that  if  Sparks  failed  to  pay  the  mortgage  debt 
within  the  time  fixed  he  can  have  no  credit  for  any  payment 
of  rent  on  the  debt,  and  that  the  parties  recognized  this  con- 
struction by  reason  of  the  fact  that  the  second  contract  con- 
tains the  admissions  that  there  was  at  that  time  $1,300,  with 
interest  from  November  11,  1879,  due  Brake  on  the  notes 
and  mortgage^  and  that  there  is  not  a  proper  averment  in  the 
answer  of  such  recital  and  admission  being  inserted  in  the 
contract  through  fraud  or  mistake  to  avoid  the  admission, 
and  no  prayer  for  reformation  of  the  contract.  This  action  is 
brought  for  judgment  for  the  amount  of  the  principal  and 
interest  due  on  the  notes  and  for  foreclosure  of  the  mort- 
gage. No  allusion  is  made  in  the  complaint  to  either  of  the 
contracts  or  to  the  receipt  of  any  rent. 

The  answer  is  pleaded  as  a  bar  to  the  action  on  the  theory 
that  the  amount  paid  under  these  contracts  applied  as  pay- 
ment, and  liquidated  so  much  of  the  debt,  and  alleges  that 
other  sums  had  been  paid,  reducing  the  amount  due  to  a 
sum  stated,  and  that  the  sum  due  had  been  tendered  and 
brought  into  court.  To  show  the  manner  and  by  what  ar- 
rangements the  money  was  paid,  they  set  out  these  contracts 
in  the  answer;  then,  to  avoid  the  force  of  an  admission  that 
there  was  $1,300,  and  interest  from  November  11,  1879,  due 
at  the  time  of  making  the  last  contract,  they  allege  that  in  fact 
there  was  not  that  amount  due ;  that  there  was  only  due  said 
amount,  less  the  amount  paid  on  the  first  contract ;  that  the 
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contract  was  drawn  by  appellant  and  the  amount  was  erro- 
neously,  either  purposely  or  inadvertently^  inserted  in  the 
agreement. 

There  is  no  stipulation  in  either  of  these  contracts  that  the 
money  paid  should  be  forfeited  in  case  Sparks  should  fail  to 
pay  the  full  amount  due  on  the  mortgage  debt  within  the 
time  stated  in  the  contracts.  The  action  was  brought  upon 
the  notes  and  for  foreclosure  of  the  mortgage.  By  these 
contracts  it  is  ^hown  that  under  the  first  contract  the  appel- 
lant had  received  $190  from  appellee  Sparks^  which  was  paid 
as  rent  on  the  mortgaged  premises^  and  under  the  second 
contract  appellant  had  received  from  Sparks  $195,  which  is 
not  even  shown  to  have  been  paid  as  rent.  It  is  averred  in 
the  answer  that  Sparks  offered  to  convey  the  real  estate  to 
appellant  in  satisfaction  of  the  mortgage  debt,  and  appellant 
refused  to  accept  a  conveyance,  and  brings  this  suit  for  his 
mortgage  debt.  It  is  not  inconsistent  with  any  of  the  pro- 
visions of  the  contract  to  apply  the  amounts  paid  on  the 
mortgage  debt.  There  is  no  provision  at  all  as  to  where 
it  shall  be  applied,  except  if  appellee  Sparks  pay  the  debt 
within  the  time  stated.  In  case  he  fails  to  pay  the  whole 
debt  within  the  time  fixed  by  the  contract,  it  leaves  Sparks 
in  the  position  of  having  made  payments  of  money  to  appel- 
lant when  he  was  in  no  way  indebted  to  appellant  except  on 
the  mortgage  debt,  and  he  now  asks  that  such  payments 
be  applied  as  credits  on  the  debt.  There  being  no  stipula- 
tion for  the  forfeiture  of  the  money,  the  court  will  not 
hold  that  there  was  a  forfeiture.  The  appellees  were  clearly 
entitled  to  have  the  amounts  paid  under  these  contracts  ap- 
plied in  satisfaction  of  the  mortgage  debt. 

The  recital  in  the  second  contract  being  no  more  than  an 
admission  of  the  amount  then  due,  there  was  no  necessity 
for  a  reformation  of  the  contract,  and  the  averment  in  the 
answer  that  it  was  drafted  by  the  appellant,  and  errone- 
ously, either  purposely  or  inadvertently,  inserted,  and 
that  there  was  in  fact   not  that  amount   due  at  the   time, 
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is  a  sufficient  averment  to  avoid  the  effect  of  the  admission. 
There  was  no  error  in  overruling  the  demurrer  to  the  an- 
swer. 

The  evidence  fully  supports  the  finding  and  judgment  of 
the  courts  under  the  construction  we  have  given  to  the  con- 
tracts. The  question  of  the  ruling  of  the  court  on  the  mo- 
tion to  tax  costs  is  not  presented  by  the  record.  We  find  no 
error  in  the  record. 

Judgment  affirmed^  with  costs. 

Filed  Jan.  24, 1889. 


No.  13,529. 

Harrell  v.  Harrell. 

Married  Woman. — Liability  to  Husband  for  Borrowed  Money. — Where  a 

wife,  possessing  a  large  estate  of  her  own,  obtains  money  from  her  hus- 

H9  161  band  to  be  used  in  and  for  the  benefit  of  her  separate  business,  and  ex- 

152  6401         presslj  promises  to  repay  it,  the  husband  has  an  equitable  claim  for 
repayment  which  he  may  enforce  by  suit. 

From  the  Rush  Circuit  Court. 

C  Cambern,  T.  J.  Newkirk  and  W,  A.  (Mien,  for  appellant. 
B.  L,  Smith,  W,  J.  Henley,  J.  Q.  Thomas  and  •/".  J,  Spann, 
for  appellee. 

Elliott^  C.  J. — ^The  appellee  alleges  in  his  complaint  that 
his  wife^  the  appellant^  possessed  at  the  time  of  their  mar- 
riage an  estate  of  the  value  of  $27,000^  and  that  his  estate 
was  of  the  value  of  $20,000 ;  that  she  was  then  conducting 
on  her  own  account  the  business  of  farming  and  stock  rais- 
ing ;  that,  for  use  in  her  separate  business^  she  obtained  from 


NOVEMBER  TERM,  1888.  95 

Harrell  v.  Harrell. 

the  appellee  $2,000,  which  she  expressly  promised  to  repay ; 
that  the  money  was  necessary  for  the  use  of  the  appellant  in 
her  separate  business,  and  was  obtained  to  prevent  actions 
from  being  brought  against  her. 

The  complaint  states  a  cause  of  action  investing  the  hus- 
band with  a  right. to  sue. 

Under  our  statute,  a  married  woman  may  contract  as  a  Jeme, 
soUy  except  in  such  cases  as  are  forbidden.  £>.  S.  1881.  Sec- 
tion 5115  declares  that  '^All  the  legal  disabilities  of  married 
women  to  make  contracts  are  hereby  abolished,  except  as 
herein  otherwise  provided."  Section  5117  provides  that  she 
may,  in  her  own  name,  as  if  she  were  unmarried,  make  any 
contracts  with  reference  to  her  personal  estate ;  and  section 
5130  declares  that  she  may  carry  on  an^  business  on  her  sole 
and  separate  account.  She  is  forbidden  to  convey  or  mort- 
gage her  real  estate,  and  she  is  prohibited  from  becoming  a 
surety,  but  these  are  the  only  express  restraints  upon  her 
right  to  contract.  There  is  no  reason  why  she  may  not  bor- 
row money  from  her  husband  to  enable  her  to  conduct  her 
separate  business,  or  prevent  the  sacrifice  of  her  property. 
If  she  does  voluntarily  borrow  from  him  under  an  express 
contract,  and  there  is  neither  fraud  nor  oppression  nor  any 
injustice,  no  valid  reason  exists  why  she  should  not  be  com- 
pelled to  repay  him,  for  he  is  her  creditor. 

The  relationship  between  the  parties  does,  however,  exert 
an  important  influence  upon  the  contracts  of  the  wife.  It 
is,  doubtless,  incumbent  on  the  husband  to  show  an  express 
contract  and  its  consideration,  as  well  as  good  faith  and  vol- 
untary action.  We  very  much  doubt  whether  he  could  re- 
cover without  alleging  and  proving  the  express  contract  and 
its  consideration,  in  any  case ;  certainly  he  could  not  recover 
money  placed  in  the  hands  of  his  wife  without  showing  the 
purpose  for  which  she  obtained  it,  and  an  express  promise  to 
repay  it.  There  yet  remains,  notwithstanding  the  sweeping 
language  of  the  statute,  some  limitations  upon  the  rights  and 
liabilities  of  married  women,  and  the  old  theory  of  the  com- 
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mon  law  that  the  baron  and  feme  constituted^  in  legal  con- 
templation, one  person,  is  not  entirely  overthrown.  Barnett 
V.  Harshbarger,  105  Ind.  410.  It  is,  however,  broken  upon 
so  much  as  to  permit  husband  and  wife  to  deal  with  each 
other  concerning  personal  property. 

Where  there  is  full  consideration  yielded  by  the  husband, 
entire  good  faith,  an  express  contract,  and  the  money  is  re- 
ceived by  the  wife  for  the  benefit  of  her  separate  estate,  and 
to  prevent  injury  to  that  estate  or  loss  to  the  wife,  the  courts 
can  not  do  otherwise  than  uphold  the  claim  of  which  the 
contract  forms  an  element. 

As  held  in   Oapp  v.  Gampbell,  103   Ind.  213,  and  other 
cases,  a  third  person  contracting  with  a  married  woman  must 
show  that  the  debt  Was  contracted  by  the  wife  as  her  debt, 
and  where  the  person  with  whom  she  contracts  is  her  hus- 
band, this  rule  must  be  extended,  for  the  husband  must  show 
not  only  an  express  contract,  but,  also,  that  in  equity  and 
good  conscience  he  is  entitled  to  enforce  his  claim.  The  con- 
tract is  not  valid  in  the  sense  that  it  can  be  enforced  strictly 
as  a  contract.    Barnett  v.  HarshbargeVy  supra.    This  is  so,  be- 
cause, in  strict  law,  the  husband  can  not  recover  solely  upon 
a  contract  made  with  his  wife,  since  the  theory  of  the  unity 
of  person  still  exists.     But  while  the  husband  can  not  enforce 
the  contract,  as  contracts  between  other  parties  than  husband 
and  wife  may  be  enforced,  still,  the  express  contract  may  con- 
stitute an  essential  element  of  an  equitable  claim  that  the 
courts  will  enforce.     We  suppose  that  a  husband  can  not 
maintain  an  action  for  damages  against  his  wife  for  a  breach 
of  contract,  but  he  may  recover  upon  a  claim  which  is  shown 
to  be  equitable  and  just.     Where  he  lends  her  money  upon 
an  express  contract,  &ir  and  equitable  in  all  its  parts,  he  has 
a  claim  to  be  repaid  the  money,  which  courts  of  conscience 
will  respect.     Upon  him,  however,  rests  the  burden  of  show- 
ing a  claim  that  equity  and  good  conscience  will  enforce  as 
just  and  reasonable.    An  express  contract  is  an  essential  ele- 
ment in  such  a  case  as  this,  for  money  advanced  to  the  wife 
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is  presumed  to  be  advanced  to  her  in  virtue  of  her  marital 
rights,  and  not  upon  the  theory  that  it  is  money  which  she 
is  bound  to  repay.  To  overcome  this  presumption  it  is  neces- 
sary for  the  husband  to  show  an  express  contract  as  a  con- 
stituent element  of  his  equitable  claim.  It  may  well  be 
doubted*  whether,  in  any  case,  there  can  be  such  a  thing  as  au 
implied  contract  between  husband  and  wife,  making  the  wife 
a  debtor  of  the  husband  ;  but  there  may  be  an  express  con- 
tract, which,  taken  in  connection  with  other  facts,  may  give 
the  husband  an  equitable  claim  which  the  courts  will  enforce. 
It  is,  however,  the  equitable  claim,  and  not  the  naked  con- 
tract, which  evokes  assistance  from  the  courts. 

The  complaint  before  us  pleads  facts  constituting  an  equi- 
table claim,  and  the  trial  court  did  right  in  overruling  the 
demurrer. 

Judgment  affirmed. 

Filed  Jan.  24, 1889. 


No.  13,013. 

SwEETSEE  V.  The  Odd  Fellows  Mutual  Aid  Associa- 
tion OF  Indiana. 

InsxTSAHCE. — PaymeiU  of  Premiums, — ForfeUure. — ^An  insurance  company 
will  not  be  permitted  to  insist  npon  a  forfeiture,  if  hj  any  agreement, 
either  express  or  implied  by  the  course  of  its  conduct,  it  leads  the  in- 
sured honestly  to  believe  that  the  premiums  or  assessments  will  be  re- 
ceived after  the  appointed  day. 

Sa3CB. —  Waiver  of  Payments, — EsioppeL — Mere  occasional  voluntary  indul- 
gence on  the  part  of  an  insurance  company,  in  the  absence  of  an  express 
or  implied  agreement  to  waive  payment  of  assessments  according  to 
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the  conditions  of  the  contract,  can  not  justly  be  construed  as  a  perma- 
nent waiver.  But  such  a  course  of  dealing  may  be  pursued  as  will  es- 
top the  company  to  say  that  there  was  no  agreement. 

Sam£. — Evidence. — Dedaratwns  of  Officers. — It  is  immaterial  what  the  oflS- 
cers  of  the  company  may  have  told  the  insured  concerning  his  delin- 
quency, and  its  effect  upon  his  certificates,  provided  the  course  of  deal- 
ing of  the  association,  and  the  acts  and  declarations  of  its  agents,  were 
such  as  to  induce  him  to  believe  that  the  time  of  payment  would  be 
extended  as  theretofore. 

Pleading. — Reply. — Sac  Matter. — Departure. — A  departure  occurs  when 
the  reply  is  inconsistent  with  the  case  made  in  the  complaint,  or  when, 
in  a  second  or  subsequent  pleading,  a  party  abandons  the  ground  he 
took  in  his  last  antecedent  pleading,  and  resorts  to  another.  But  it  is 
not  a  departure  to  set  up  new  matter  by  way  of  replication,  or  additional 
facts,  not  inconsistent  with  those  averred  in  the  complaint. 

From  the  Marion  Superior  Court. 

W.  Wallace  and  L,  Wallace,  for  appellant. 

W.  Irvin,  F.  iL  Finch  and  J,  A.  Finch,  for  appellee. 

Mitchell,  J. — This  was  an  action  by  Frances  M.  Sweetser 
to  recover  upon  two  certificates  issued  by  the  Odd  Fellows 
Mutual  Aid  Association  of  Indiana  to  James  N.  Sweetser, 
by  the  terms  of  which  the  association  agreed,  upon  certain 
considerations  mentioned, to  pay  to  the  plaintiff,  who  was  men- 
tioned in  the  certificates  as  one  of  the  beneficiaries,  a  certain 
sum  of  money  upon  due  proof  of  the  death  of  James  N. 
Sweetser. 

It  was  averred  in  the  complaint  that  Sweetser  died  on  De- 
cember 16th,  1880,  and  that  proof  of  his  death  had  been 
waived  by  the  company.  The  certificates,  copies  of  which 
are  set  out,  contain  a  stipulation  to  the  effect  that  if  the  as- 
sured should  fail  to  pay  any  assessment  within  ten  days  after 
receiving  notice  thereof,  the  contract  should  be  void  and  of 
no  effect.  It  was  averred  in  the  complaint  that  the  company 
and  the  assured  had  mutually  agreed  that  the  assessments 
might  be  paid  at  any  time  within  sixty  days  after  notice,  and 
that  the  assessments  had  been  paid  for  two  years  prior  to  the 
death  of  the  a&sured  according  to  that  agreement. 
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The  answers  denied  the  alleged  agreement,  and  set  up  that 
the  assured  had  been  delinquent,  in  that  he  failed  to  pay  as- 
sessments from  time  to  time  according  to  the  terms  of  the 
certificates,  that  he  was  in  default  upon  two  assessments  at 
the  date  of  his  death,  and  that  the  certificates  had,  therefore, 
become  void  and  of  no  effect. 

The  plaintiff  replied,  in  substance,  that  the  company  had 
permitted  the  certificates  to  stand  uncancelled,  notwithstand- 
ing the  failure  to  pay,  and  that  it  had  waived  the  conditions 
contained  in  the  certificates  by  receiving  payment  of  assess- 
ments from  time  to  time  within  sixty  days  after  giving  notice, 
without  making  any  objection  until  after  the  death  of  the 
assured,  when,  it  is  averred,  notice  was  given  that  the  policy 
had  been  forfeited,  and  that  no  more  payments  would  be  re- 
ceived. 

It  is  contended  that  the  court  erred  in  overruling  a  de- 
murrer to  the  reply,  (1)  because  it  is  a  departure,  and  (2)  be- 
cause it  does  not  state  facts  sufficient  to  avoid  the  answer. 

A  departure  occurs  when  the  reply  is  inconsistent  with  the 
case  made  in  the  complaint,  or  when,  in  a  second  or  subse- 
quent pleading,  a  party  abandons  the  ground  he  took  in  his 
last  antecedent  pleading,  and  resorts  to  another.  Stephen 
Pleading,  410.  But  it  is  not  a  departure  to  set  up  new  mat- 
ter by  way  of  replication,  or  additional  facts,  not  inconsistent 
with  those  averred  in  the  complaint.  Fanning  v.  Ins.  Cb., 
37  Ohio  St.  344. 

As  showing  an  excuse  for  not  having  made  payment  of  the 
assessments  according  to  the  terms  of  the  certificates,  it  was 
averred  in  the  complaint  that  they  had  been  paid  in  con- 
formity with  a  mutual  agreement  between  the  assured  and 
the  association.  This  averment  was  wholly  immaterial,  ex- 
cept as  to  assessments  remaining  unpaid.  The  answer  denied 
the  agreement,  and  sought  to  avoid  a  recovery  by  alleging 
the  non-compliance  with  the  condition^  and  that  the  certif- 
icates had  thereby  become  void.     The  plaintiff  replied  that 
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the  condition  had  been  waived  by  the  conduct  of  the  asso- 
ciation. 

The  reply  is  not  an  abandonment  of  the  complaint.  It 
does  not  resort  to  another  cause  of  action  or  ground  of  re- 
covery- nor  does  it  allege  facts  inconsistent  with  those  averred 
in  the  complaint.  It  is  therefore  not  obnoxious  to  the  first 
objection  urged. 

Construed  in  connection  with  the  antecedent  pleadings, 
it  fairly  appears  from  the  reply  that  the  habit  of  the  com- 
pany or  association  was  to  receive  payment  of  assessments 
after  the  time  fixed  therefor  by  the  terms  of  the  certificate^ 
provided  they  were  paid  within  sixty  days  from  the  date  of 
notice,  and  that  the  policy  stood  upon  its  books  uncancelled 
at  the  date  of  the  death  of  the  assured.  This  being  so,  the 
company  will  not  be  heard  to  assert  a  forfeiture  after  the 
death  of  the  assured,  when,  by  its  course  of  dealing  with 
him,  it  may  have  induced  him  to  believe  payment  might  be 
made  within  sixty  days  after  the  receipt  of  notice. 

It  is  abundantly  settled  that  an  insurance  company  will 
be  estopped  to  insist  upon  a  forfeiture,  if,  by  any  agreement^ 
either  express  or  implied  by  the  course  of  its  conduct,  it 
leads  the  insured  honestly  to  believe  that  the  premiums  or 
assessments  will  be  received  after  the  appointed  day.  The 
decisions  which  hold  and  enforce  this  view  are  very  numer- 
ous. Insurance  Co.  v.  Eggleston,  96  U.  S.  572 ;  /n«wrawc6  Co, 
V.  French,  30  Ohio  St.  240 ;  Hehne  v.  Philadelphia  L,  Ins,  Co.y 
61  Pa.  St.  107  ;  Stylow  v.  Odd  Fellows  Mut  Life  Ins.  Co.,  69 
Wis.  224 ;  Appleton  v.  Phomix  Mut.  L.  Ins.  Co.,  59  N.  H.  541 
(47  Am.  Rep.  220) ;  Teutonia  Life  Ins.  Co.  v.  Anderson,  77 
111.  384;  Hanky  v.  Life  Ass^n,  69  Mo.  380 ;  Northwestern 
M.  L.  Ins.  Co.  V.  Amermany  119  111.  329;  Bacon  Benefit  So- 
cieties, section  431. 

Forfeitures  are  not  favored  in  the  law,  and  courts,  in 
order  to  avoid  the  odious  results  of  a  forfeiture,  are  not 
slow  in  seizing  hold  of  such  circumstances  as  may  have  been 
acted  on  in  good  faith,  and  which  indicate  an  agreement  on 
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the  part  of  the  company,  or  an  election,  to  waive  strict  com- 
pliance with  the  conditions  and  stipulations  in  the  policy. 
Continuing  a  policy  in  force  and  accepting  payment  of  pre- 
miums thereon,  with  full  knowledge  of  facts  which,  accord- 
ing to  a  condition  of  the  contract,  make  it  voidable,  is  a 
waiver  of  the  condition.  Havens  v.  Home  Ins,  Co.,  Ill 
Ind.  90. 

One  party  to  a  contract  will  not  be  permitted  to  make  a 
show  of  continued  leniency,  or  a  pretence  of  liberality,  re- 
peated with  such  uniformity  as  to  put  another  off  his  guard, 
and  afterwards,  by  a  sudden  change  in  his  course  of  conduct, 
declare  a  forfeiture,  when  the  other  party  is  helpless  to  avert 
the  consequences.  It  is  quite  true  that  mere  occasional  vol- 
untary indulgence  on  the  part  of  an  insurance  company,  in 
the  absence  of  an  express  or  implied  agreement  to  waive 
payment  of  assessments  according  to  the  conditions  of  the 
contract,  can  not  justly  be  construed  as  a  permanent  waiver, 
or  as  depriving  the  company  of  the  right  to  insist  upon  a 
forfeiture,  or  to  cancel  its  policy  on  account  of  the  failure  to 
pay  according  to  the  stipulations  therein  written.  Thompson 
V.  Insurance  Co.,  104  U.  S.  252.  But  such  a  course  of  deal- 
ing may  be  pursued  as  will  estop  the  company  to  say  that 
there  was  no  agreement,  after  it  has  permitted  its  policy  to 
stand  open  and  uncancelled,  and  after  it  has  accepted  pay- 
ment of  overdue  premiums  or  assessments  in  a  specified 
manner,  which  has  been  conformed  to  during  the  lifetime  of 
the  insured,  and  until  the  opportunity  to  make  further  col- 
lections has  been  cut  short  by  his  death.  Although  the  com- 
pany had  the  right  to  declare  the  contract  forfeited  for  non- 
payment of  assessments  within  the  stipulated  time,  yet  if, 
after  the  insured  had  become  delinquent,  a  new  assessment 
was  made  with  knowledge  of  the  delinquency,  this  consti- 
tuted a  recognition  of  the  continued  validity  of  the  policy 
or  certificate,  and  a  waiver  of  all  pre-existing  rights  of  for- 
feiture. Niblack  Mut.  Ben.  Soc,  section  339.  In  every  as- 
pect of  the  case  the  reply  was,  therefore,  suflBcient. 
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The  evidence  tended  to  show  that  Sweetser  became  a  mem- 
ber  of  one  division  of  the  association  in  December,  1876, 
and  of  the  other  in  Januarv,  1877.  He  died  suddenly  on 
the  15th  of  December,  1880.  The  evidence  shows  that, 
prior  to  the  year  1880,  the  insured  paid,  with  reasonable 
promptness,  the  payments  falling  due  on  the  25th  of  the  cur- 
rent month,  "  being  paid  on  or  before  the  29th."  In  1880, 
payments  falling  due  as  above  were  made  as  follows :  The 
assessments  for  February  and  March  were  paid  April  2d ; 
those  of  April  and  May  on  May  28th ;  that  of  June  on  July 
26th ;  that  of  July  on  August  31st ;  that  of  August  on  Oc- 
tober 18th;  and  the  last,  that  of  Septemrber,  on  November 
24th.  The  September  payment  was  made  by  the  insured  in 
person  at  the  office  of  the  association ,  and  he  was  then  informed 
by  the  secretary  and  general  manager  of  the  company  that 
his  October  assessment  was  past  due,  and  that  his  Novem- 
ber assessment  would  fall  due  the  next  day.  The  agent  re- 
ceived the  money  for  the  September  assessment,  and  the  in- 
sured left,  saying  that  he  would  pay  the  October  and  Novem- 
ber assessments  in  a  few  days.  This  was  on  the  24th  day  of 
November.  He  died  on  the  15th  of  December,  without  hav- 
ing paid  or  offered  to  pay  the  last  two  assessments.  No 
formal  action  had  been  taken  by  the  association  to  cancel  the 
certificates,  or  declare  a  forfeiture,  nor  was  the  insured  in- 
formed, when  the  payment  last  made  by  him  was  received, 
that  the  lenity  previously  extended  would  no  longer  be  con- 
tinued. Within  fifteen  days  after  the  death  of  the  insured, 
the  plaintiff,  who  had  become  the  sole  beneficiary,  appeared 
at  the  office  of  the  association  to  make  proof  of  the  death,  and 
was  then  informed  for  the  first  time  of  the  delinquencies  and 
of  the  forfeiture  claimed.  Proof  of  death  was  duly  made, 
and  the  association  refused  to  receive  the  delinquent  assess- 
ments. It  also  appeared  that  the  insured  had  received  written 
or  printed  notices  of  all  the  assessments,  and  that  upon  each 
notice  there  was  printed  a  note,  to  the  effect  that  agents 
were  not  authorized  to  extend  the  time  of  payment  beyond 
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ten  days  aft«r  receipt  of  notice,  and  that  any  delay  beyond 
that  time  would  be  at  the  risk  of  the  member,  and  would  not 
be  construed  as  a  waiver  of  any  right  of  the  association. 

Upon  this  evidence  the  jury  found  for  the  plainiiiff  below. 
It  is  now  insisted  that  the  finding  is  not  sustained  by  the  ev- 
idence. 

The  case  is  not  altogether  clear  and  satisfactory  upon  its 
facts.  We  are  of  opinion,  however,  that  it  was  peculiarly  a 
question  of  fact  for  the  jury  to  determine  whether  or  not,  un- 
der all  the  circumstances,  the  conduct  of  the  associatibn  was 
not  such  as  to  throw  the  insured  off  his  guard,  and  to  raise 
an  implied  agreement  on  its  part  to  continue  in  the  same 
course  of  dealing,  so  long  as  it  received  his  money  without 
giving  notice  of  a  contrary  purpose. 

It  is  a  significant  circumstance  that  twenty-three  days  be- 
fore the  death  of  the  insured  the  association  received  from 
his  hand,  at  its  home  office,  the  September  assessment  then 
nearly  sixty. days  overdue.  He  was  informed  at  that  time 
that  his  October  assessment  was  past  due,  and  that  his  No- 
vember assessment  would  mature  on  the  following  day.  The 
insured  left,  saying  he  would  pay  the  assessments  in  a  short 
time.  There  was  no  intimation  from  the  officers  or  agents 
of  the  company  that  any  forfeiture  of  the  policy  was  con- 
templated, or  that  the  money  would  not  be  received,  if  ten- 
dered in  conformity  with  the  other  payments  recently  made. 

The  jury  must  have  drawn  the  inference  that  the  associa- 
tion had  permitted  the  insured  to  turn  away  from  its  office, 
resting  upon  the  belief  that  there  had  arisen  from  this  last 
interview,  and  from  the  previous  conduct  of  the  officers  of 
the  association,  an  implied  agreement  that  the  association 
would  receive  the  October  and  November  assessments,  not- 
withstanding the  delinquency,  in  case  they  were  paid,  or  ten- 
dered, as  payments  had  been  theretofore  made.  Nor  can  we 
doubt  that  payment  would  have  been  accepted,  as  in  the 
other  cases,  but  for  the  intervention  of  the  death  of  the  in- 
sured.    It  is  not  necessary  that  there  should  have  been  an 
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agreement  formally  expressed  in  words  to  extend  the  time. 
If  the  officers  of  the  association  manifested  bv  their  acts, 
declarations  or  conduct  their  assent  to  an  extension  of  time, 
and  their  intention  not  to  insist  upon  a  forfeiture^  and  the 
insured  honestly  and  in  good  faith  relied  and  acted  upon  their 
conduct  or  declarations,  the  association  is  now  estopped  to 
say  there  was  no  agreement.  We  can  not  disturb  the  judg- 
ment on  the  evidence. 

The  instructions  complained  of  put  the  case  to  the  jury 
fairly  upon  the  legal  principles  already  enunciated  in  this 
opinion.     It  would  serve  no  useful  purpose  to  set  them  out. 

At  the  trial  the  appellant  oflFered  to  prove  by  its  secretary 
and  principal  manager  that  he  told  the  insured  on  one  occa- 
sion that  some  of  his  assessments  were  overdue ;  that  he  had 
thereby  lost  his  rights  to  his  certificates,  and  that  he  was  de- 
laying payment  at  his  own  risk  and  peril.  This  testimony 
was  excluded.  We  are  unable  to  perceive  the  materiality 
of  this  evidence.  The  court  admitted  in  evidenqe  notices  of 
assessments  received  by  the  insured,  upon  every  one  of  which 
was  printed  substantially  the  same  information,  only  in  more 
emphatic  terms.  Insurance  companies  can  not,  however, 
either  by  printed  notices,  or  by  verbal  communications,  con- 
tinue their  right  to  insist  upon  forfeiting  a  contract  for  non- 
payment of  assessments,  and  at  the  same  time  habitually 
accept  overdue  assessments  whenever  tendered.  After  a 
forfeiture  has  occurred,  a  new  assessment  against  the  member, 
and  an  acceptance  of  the  overdue  assessments,  inevitably 
waive  the  previous  forfeiture,  notwithstanding  the  notice 
that  non-payment  will  be  at  the  risk  of  the  member. 

It  was,  therefore,  wholly  immaterial  what  the  secretary 
may  have  told  the  insured  concerning  his  delinquency,  and 
its  effect  upon  his  certificates,  provided  the  course  of  dealing 
of  the  association  and  the  acts  and  declarations  of  its  agents 
were  such  as  to  induce  him  to  believe  that  the  time  for  pay- 
ment would  be  extended  as  theretofore.  The  conversation 
proposed  did  not  in  any  way  tend  to  show  the  absence  of  an 
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anderstanding  or  agreement  to  continue  the  previous  course 
of  dealing,  or  that  the  association  would  thereafter  insist 
upon  the  enforcement  of  the  terms  of  its  contract^  in  case  of 
failure  to  comply  by  paying  assessments  when  due. 

We  find  no  error  in  the  record. 

The  judgment  is  therefore  affirmed^  with  costs. 

Filed  Jaa.  24, 1889. 


No.  13,389. 

Prosser  v.  Callis  et  al. 

Libel. —  What  Cbjisi'Uutes. — Distinguished  from  Slander, — It  is  not  necessaiy 
that  the  words  used  in  a  published  article  should  be  slanderous,  to 
maintain  an  action  for  libel.  Any  publication  that  tends  to  degrade, 
disgrace,  or  injure  the  character  of  a  person,  or  bring  him  into  con- 
tempt, hatred,  or  ridicule,  is  as  much  a  libel  as  though  it  contained 
charges  of  infamy  or  crime.  It  is  a  libel  to  charge  that  a  county  offi- 
cer published  a  false  verified  statement  of  the  financial  condition  of  the 
county. 

Same. — Slanderous  Words, — EMenee, — Person  Eef erred  to, — Opinion  of  Hear- 
ers.— Where  slanderous  words  are  written  or  spoken  of  one,  by  indirec- 
tion, and  are  read  or  heard  by  persons  conversant  with  the  facts,  it  is 
competent  to  prove  by  such  persons,  who,  in  their  opinion,  was  referred 
to  by  the  language  used. 

From  the  Morgan  Circuit  Court. 

L.  Ferguaoriy  C,  G.  Renner  and  O.  A.  Adams,  for  appel- 
lant. 

J.  V.  Mitohdly  W.  R.  Harrison  and  W.  E.  MoCord,  for  ap- 
pellees. 

Coffey,  J. — This  was  an  action  brought  in  the  Morgan 
Circuit  Court  by  the  appellant  against  the  appellees  and  one 
McCord.     The  amended  complaint  in  the  cause  is  substan- 
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tially  as  follows :  That  the  plaintiff  prior  to  and  on  the  22d 
day  of  August,  1885,  was  the  auditor  of  Morgan  county,  In- 
diana ;  that  as  such  auditor  he  made,  signed  and  published 
a  certain  report  of  the  finances  of  said  county,  which  report 
for  the  year  ending  May  31st,  1885,  he  made,  signed  and 
published  prior  to  said  22d  day  of  August,  1885 ;  that  the 
defendant  Lizzie  O.  Callis  is,  and,  on  the  said  22d  day  of  Au- 
gust, was,  the  owner  and  publisher  of  the  "  Weekly  Gazette," 
a  newspaper  of  general  circulation  in  said  county  of  Morgan, 
printed  and  published  at  the  city  of  Martinsville,  in  said 
county  and  State ;  that  the  defendant  Edwin  W.  Callis  is, 
and,  on  said  22d  day  of  August,  1885,  was,  the  editor  and 
business  manager  of  said  newspaper ;  that  on  said  22d  day 
of  August,  1885,  the  defendant  Elam  M.  McCord  did  write, 
and  the  defendants  did  print,  utter  and  publish  in  the  col- 
umns of  said  Weekly  Gazette,of  and  concerning  the  plain- 
tiff, and  referring  to  the  report  so  made  by  the  plaintiff,  the 
following  false,  libellous  and  slanderous  words  and  figures, 
to  wit : 

"At  last,  after  many  days  of  weary  waiting  and  particular 
prodding,  the  county  dads  come  out  with  a  statement  pre- 
tending to  show  the  financial  condition  of  Morgan  county. 
Such  a  statement !  It  can  not  be  understood  by  even  a  Phil- 
adelphia lawyer.  One  quite  big  item  of  expenditure,  the 
cost  of  building  the  bridge  at  Mooresville,  amounting  to  about 
$15,000,  is  entirely  left  out  of  the  calculation.  We  suspect 
there  may  be  other  omissions  of  the  same  character,  but  have 
not  time  to  search  them  out  for  this  issue.  Now,  if  such  an 
important  item  as  this  is  omitted  while  the  statement  is  sworn 
to  as  correct,  there  is  every  reason  to  believe  that  the  whole 
statement  is  a  piece  of  financial  botch-work,  patched  up  to 
ease  popular  clamor.  If  an  officer  [plaintiff  meaning]  will 
swear  to  one  lie,  he  will  swear  to  another,"  thereby  charging 
and  intending  to  charge,  that  the  plaintiff  was  guilty  of  the 
crime  of  perjury  and  of  falsehood,  and  of  making  a  false  re- 
port in  the  leaving  out  of  said  report  said  item  of  $15,000, 
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cost  of  said  Mooresville  bridge,  when,  in  truth  and  in  fact, 
the  cost  of  said  bridge  at  Mooresville  was  in  said  report  as 
made,  signed  and  published  by  this  plaintiff;  that  the  publi- 
cation of  said  false,  libellous  and  slanderous  article  is  to  plain- 
tiflf 's  damage  $5,000.     "Wherefore,  etc. 

The  defendants  filed  a  demurrer  to  this  complaint,  alleging 
as  cause  that  the  same  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  them. 

The  cause  was  voluntarily  dismissed  by  the  plainti£P  as  to 
the  defendant  McCord. 

The  court  then  sustained  the  demurrer  of  the  other  defend- 
ants to  the  complaint.  The  plaintiiF  elected  to  stand  by  his 
complaint,  and  the  defendants  had  judgment  for  costs. 

The  appellant  assigns  for  error  the  sustaining  of  the  de- 
murrer of  the  appellees  to  his  complaint. 

It  is  not  necessary  that  the  words  used  in  a  published  article 
should  be  slanderous  to  sustain  an  action  for  libel.  Odgers 
on  Libel  and  Slander,  p.  20,  says :  ^^  In  cases  of  libel,  any 
words  will  be  presumed  defamatory  which  expose  the  plain- 
tiff to  hatred,  contempt,  ridicule,  or  obloquy,  which  tend  to 
injure  him  in  his  profession  or  trade,  or  cause  him  to  be 
shunned  or  avoided  by  his  neighbors.  '  Everything,  printed 
or  written,  which  reflects  on  the  character  of  another,  and  is 
published  without  lawful  justification  or  excuse,  is  a  libel, 
whatever  the  intention  may  have  been.'  The  words  need  not 
necessarily  impute  disgraceful  conduct  to  the  plaintiff;  it  is 
sufficient  if  they  render  him  contemptible  or  ridiculous.  Any 
written  words  are  defamatory  which  impute  to  the  plaintiff 
that  he  has  been  guilty  of  any  crime,  fraud,  dishonesty,  im- 
morality, vice,  or  dishonorable  conduct,  or  has  been  accused 
or  suspected  of  any  such  misconduct ;  or  which  suggest  that 
the  plaintiff  is  suffering  from  any  infectious  disorder;  or  which 
have  a  tendency  to  injure  him  in  his  office,  profession,  calling, 
or  trade.  And  so  too  are  all  words  which  hold  the  plaintiff 
up  to  contempt,  hatred,  scorn,  or  ridicule,  and  which,  by  thus 
engendering  an  evil  opinion  of  him  in  the  minds  of  right- 
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thinking  men,  tend  to  deprive  him  of  friendly  intercourse 
and  society/' 

Appended  to  this  statement  of  the  law  by  Mr.  Odgers  is 
a  note,  in  which  is  found  a  list  of  cases  where  the  use  of  cer- 
tain language  has  been  held  to  be  libellous,  among  which  are 
the  following :  "  He  is  an  infernal  villain/'  Bell  v.  Stone^  1 
B.  &  P.  331.  "He  is  an  impostor."  Cooke  v.  Hughes,  R. 
&  M.  112.  "He  is  a  hypocrite."  Thorley  v.  Lord  Ker^j/,  4 
Taunt.  355.  "  He  is  a  frozen  snake."  Hoare  v.  Silverlock, 
12  Q.  B.  624.  "  He  is  a  rogue  and  a  rascal."  Villers  v. 
Monaley,  2  Wils.  403.  "  He  is  a  dishonest  man."  Austin  v. 
Ciclpepper,  Skin. 12S.  "A  mere  man  of  straw."  Eaton  v.  Johns, 
1  Dowl.  (N.  S.)  602.  "  He  is  an  itchy  old  toad."  Villers  v. 
Monsley,  2  Wils.  403.  "  He  is  a  desperate  adventurer,  asso- 
ciation with  whom  would  inevitably  cover  gentlemen  with 
ridicule  and  disrepute."  Wakley  v.  Healey,  7  C.  B.  591  ;  18 
L.  J.  C.  P.  241.  "  He  grossly  insulted  two  ladies."  Clem- 
ent  V.  Chivis,  9  B.  &  C.  172.  "  He  is  unfit  to  be  trusted  with 
money."     Cheese  v.  Scales,  10  M.  &  W.  488. 

Many  more  illustrations  are  given,  but  it  is  not  necessary 
to  pursue  them  further. 

In  Starkie  on  Slander  and  Libel,  section  166,  the  learned 
author  says :  "According  to  another  learned  authority,  every- 
thing written  of  another  which  holds  him  up  to  that  scorn 
and  ridicule  which  might  reasonably  (f.  e.,  according  to  our 
natural  passions),  be  considered  as  provoking  him  to  a  breach 
of  the  peace  is  a  libel.  No  man  has  a  right,  in  any  form  of 
publication,  to  render  the  person  or  abilities  of  another  ri- 
diculous. *  *  *  So  also  any  publication  made  without 
justification  or  lawful  excuse,  which  is  calculated  to  injure 
the  reputation  of  another,  by  exposing  him  to  hatred,  con- 
tempt, or  ridicule,  whatever  the  intention  may  have  been. 
And  so  also  as  to  any  words  in  writing  from  which  it  may 
be  inferred  misconduct  is  imputed,  or  which  tend  to  bring  a 
person  into  contempt,  or  to  set  other  persons  against  him  as 
one  who  has  misconducted  himself." 
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In  the  case  of  Johnson  v.  Stebbins,  5  Ind.  364,  this  court 
says :  "  It  is  not  necessary  that  the  words  should  be  slander- 
ous^ to  sustain  an  action  for  libel.  Any  publication  that  tends 
to  degrade,  disgrace,  or  injure  the  character  of  a  person,  or 
bring  him  into  contempt,  hatred,  or  ridicule,  is  as  much  a 
libel  as  though  it  contained  charges  of  infamy  or  crime.'^ 
To  the  same  effect  are  Gabe  v.  McGinnia,  68  Ind.  538 ;  De 
Armond  v.  Armstrong,  37  Ind.  35 ;  Baine  v.  Myrick,  88  Ind. 
137;  Hake  v.  Brames,  95  Ind.  161 ;  Crocker  v.  Hadley,  102 
Ind.  416. 

It  will  thus  be  seen  by  an  examination  of  these  authorities, 
that  there  is  a  broad  distinction  between  the  ordinary  action 
for  slander  and  an  action  for  libel. 

In  the  case  of  Hake  v.  Brames,  supra,  it  was  held  that  it 
was  libellous  to  write  of  the  plaintiff  that  he  was  a  liar.  Also, 
that  it  was  libellous  to  write  in  a  letter  that  he,  the  writer, 
would  not  believe  the  plaintiff  under  oath. 
*  What  is  the  charge  under  consideration  ?  Viewed  in  the 
light  of  the  allegations  in  the  complaint,  the  publication 
made  by  the  defendants  charges  that  the  plaintiff  had  made 
and  published  a  statement  of  the  financial  condition  of  Mor- 
gan county ;  that  the  statement  was  false  in  that  it  omitted 
an  item  of  |15,000 ;  that  it  was  suspected  that  it  was  false 
in  other  particulars;  that  there  was  every  reason  to  believe 
that  it  was  a  piece  of  financial  botchwork  patched  up  to  ease 
popular  clamor ;  that  it  was  sworn  to,  and  that  an  officei 
who  would  swear  to  one  He  would  swear  to  another. 

It  is  hard  to  imagine  what  would  tend  more  strongly  to 
bring  the  appellant  into  disrepute  with  right-thinking  men 
than  to  cause  it  to  be  believed  that  he  had  no  regard  for  the 
truth,  and  that  he  had  descended  so  low  in  the  moral  scale 
as  to  have  no  regard  for  his  oath,  and  was  ready  at  any  time 
to  swear  a  lie. 

In  our  opinion  the  publication  set  out  in  the  complaint,  if 
false,  is  libellous,  and  that  its  publication  gives  the  appellant 
a  cause  of  action. 
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It  is  argued  by  the  learned  counsel  for  the  appellees,  that 
it  appears  on  the  face  of  the  publication  in  controversy  that 
the  same  does  not  refer  to  the  appellant,  but  that  it  refers  to 
the  board  of  commissioners  under  the  designation  of  '*  the 
county  dads/' 

We  are  unable  to  say  from  the  face  of  the  paper  who  was 
intended  to  be  included  in  the  term  "  county  dads."  The 
appellant  alleges  in  his  complaint  that  the  publication  refers 
to  him.  Whether  it  refers  to  him  or  to  some  other  person 
is  a  question  of  fact  to  be  determined  by  the  jury  under  the 
evidence,  and  is  not  a  question  of  law  to  be  determined  by 
the  court. 

Did  the  publication  refer  to  the  board  of  commissioners 
in  direct  terms,  then,  under  the  well  known  rule  that  the 
courts  must  construe  written  instruments,  the  appellant  could 
not  be  permitted  to  allege  and  prove  that  it  referred  to  him. 
But  this  it  does  not  do. 

Where  slanderous  words  are  written  or  spoken  of  one,  by 
indirection,  and*  are  read  or  heard  by  persons  conversant 
with  the  facts,  it  is  competent  to  prove  by  such  persons,  who, 
in  their  opinion,  was  referred  to  by  the  language  used.  2 
Greenl.  Ev.,  section  417 ;  Smawley  v.  Stark,  9  Ind.  386 ; 
Proctor  V.  Owens,  18  Ind.  21 ;  Keesling  v.  McCall,  36  Ind. 
321 ;  De  Armond  v.  Armstrong,  supra;  Mordgomery  v.  Knox, 
3  So.  Rep.  211. 

The  complaint  is  substantially  in  the  form  prescribed  by 
the  statute. 

In  our  opinion  the  court  below  erred  in  sustaining  the  de- 
murrer of  the  appellees  to  the  appellant's  complaint,  for  which 
error  the  judgment  should  be  reversed. 

The  judgment  of  the  court  below  is  reversed,  at  the  costs 

of  the  appellees,  with  instruction  to  overrule  the  demurrer 

to  the  complaint,  and  for  further  proceedings  not  inconsistent 

with  this  opinion. 
Filed  Jan.  25, 1889. 
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The  State,  ex  rel.  Beard,  Prosecuting  Attorney,  v. 

Clendenning. 

CouMTY  CoMMiasiONEB. —  Term  of  Office, — Act  of  1885. — C.  was  elected 
ooanty  commiissioner  in  1884.  The  regular  term  in  the  district  for 
which  he  was  elected  expired  in  December  of  that  year,  but  by  reason 
of  confusion  which  had  resulted  from  the  resignation  of  a  prior  com- 
missioner, C.'s  predecessor  held  until  December,  1885,  when  C.  entered 
upon  his  official  duties.  H.  was  elected  to  the  same  office  in  1886,  and 
claims  that  he  was  entitled  to  possession  in  December,  1887. 

Held,  that  C.'s  right  to  hold  did  not  terminate  in  December,  1887,  but  that, 
under  the  act  of  March  7th,  1885  (Acts  of  1885,  p.  69),  he  is  entitled  to 
hold  until  December,  1890,  the  end  of  the  current  term. 

From  the  Clinton  Circuit  Court. 

8.  H.  Doycd  and  P.  IF.  Gard,  for  appellant. 
T.  H.  Palmer  and  W.  F.  Pahner,  for  appellee. 

Mitchell,  J. — Information  in  the  nature  of  a  quo  war- 
ranto by  the  State,  on  the  relation  of  the  prosecuting  attorney 
of  the  45th  judicial  circuit,  calling  in  question  the  right  of 
Arthur  J.  Clendenning  to  continue  in  the  office  of  county 
commissioner  for  the  second  district  in  Clinton  county,  and 
alleging  that  Hugh  R.  Hamilton  had  been  duly  elected  and 
qualified,  and  was  then  entitled  to  hold  and  discharge  the 
duties  of  that  office. 

The  respondent  answered  to  the  effect  that  the  board  of 
commissioners  of  Clinton  county  was  first  organized  in  May, 
1830,  and  that  it  was  determined,  according  to  the  method 
prescribed  by  the  law  then  in  force,  that  the  first  term  of 
the  commissioner  for  the  second  district  should  expire  in 
the  year  1833.  It  is  averred  that  from  1833  until  1867  the 
several  successive  commissioners  in  the  second  district  held 
their  terms  regularly,  but  that  from  1867  until  the  date  of 
the  commencement  of  the  suit,  by  reason  of  the  resignation 
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of  a  commissioner,  the  terms  had  been  held  irregularly,  each 
commissioner  holding  over  one  year  into  the  term  of  his  suc- 
cessor. The  answer  shows  that  the  respondent  was  elected 
at  the  general  election  in  November,  1884,  but  that,  by  rea- 
son of  the  confusion  theretofore  existing  in  the  manner  of 
holding  in  the  second  district,  his  predecessor  continued  in 
office  three  years,  and  until  the  first  Monday  in  December, 
1885,  at  which  time  the  respondent  took  possession  of  the 
office,  his  predecessor  having  thus  encroached  one  year  on 
his  term.  Hamilton  was  elected  at  the  general  election  in 
November,  1886,  and  claimed  the  right  to  enter  upon  the 
duties  of  the  office  on  the  first  Monday  of  December,  1887. 
The  question  is  whether  or  not  the  respondent's  right  to 
hold  terminated  on  the  first  Monday  of  December,  1887,  that 
being  the  end  of  a  regular  term,  or  whether,  under  the  act 
of  1885,  he  is  entitled  to  hold  until  the  first  Monday  in  De- 
cember, 1890,  the  end  of  the  current  term. 

As  will  be  seen,  the  first  commissioner's  t^rm  in  the  sec- 
ond district  expired  in  the  autumn  of  1833.  Taking  the 
expiration  of  the  first  term  as  the  initial  point,  and  calcu- 
lating consecutive  periods  of  three  years,  it  necessarily  fol- 
lows that  a  regular  term  for  .the  district  in  question  expired 
in  the  autumn  of  1884,  another  on  the  last  day  of  November, 
1887,  and  that  the  current  term  will  expire  on  the  last  day 
of  November,  1890.  The  respondent  was  elected  in  Novem- 
ber, 1884,  and  was  lawfully  entitled  to  commence  service  as 
soon  as  he  was  elected  and  qualified.  Under  the  practice 
that  prevailed  in  that  district,  however,  since  1867,  his  pred- 
ecessor encroached  upon  his  term  and  was  occupying  the 
office  when  the  act  of  March  7th,  1885,  took  effect.  When 
that  act  took  effect  the  respondent  was  a  commissioner-elect, 
whose  predecessor  was  then  holding  the  office  by  encroach- 
ment on  his  term.  It  was  declared  in  the  act  of  1885  that 
"  each  commissioner-elect  who  shall  hereafter,  but  prior  to 
the  end  of  the  regular  term,  as  provided  in  this  act,  for  the 
district  for  which  he  was  elected,  begin  his  service  as  com- 
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missioner^  shall  serve  three  years  and  to  the  end  of  the  reg- 
ular term  of  said  district^  and  until  his  successor  is  elected 
and  qualified/'     Acts  of  1885,  p.  69. 

By  the  very  terms  of  the  above  act,  the  respondent  was  en- 
titled, as  a  commissioner-elect,  to  begin  his  service  as  com- 
missioner, the  term  of  his  predecessor  having  expired,  and 
to  serve  three  years,  and  to  the  end  of  the  regular  term  in 
the  second  district.  Having  the  right  to  serve  three  years 
from  the  time  of  commencing  service,  which  carried  him  to 
December,  1888,  a  point  which  left  a  fraction  of  a  term,  he 
is  now,  within  the  very  words  of  the  statute,  entitled  to 
serve  to  the  end  of  the  current  regular  term.  Jones  v.  State, 
ex  relj  112  Ind.  193;  Parcel  v.  StaU,  ex  rd.,  110  Ind.  122; 
State,  ex  rel.,  v.  Barlow,  103  Ind.  563, 

The  distinction  between  the  present  case  and  Parcel  v.  State, 
€x  reL,  supra,  is,  that  in  the  case  cited  there  had  been  no  ir- 
regulai'ity  or  confusion  until  the  relator,  who  was  his  own 
successor,  he  having  been  elected  in  the  first  instance  to  fill 
out  an  unexpired  term,  sought  to  extend  his  term  of  service 
by  failing  to  qualify  as  his  own  successor  until  one  year  of 
his  second  term  had  elapsed,  thus  creating  confusion  where 
none  had  existed  before.  We  held  in  that  case  that  the  re- 
lator could  not  himself  extend  his  first  term  one  year  beyond 
its  specified  time,  and  wrongfully  encroach  on  his  second  or 
regular  term,  and  thus  by  his  own  act  create  a  state  of  things 
which  would  bring  him  within  the  letter  of  the  act  of  1885, 
and  entitle  him  to  hold  three  years  and  until  the  end  of  the 
next  regular  term. 

As  the  ruling  of  the  circuit  court  was  in  consonance  with 
the  views  above  enunciated,  its  judgment  is  affirmed,  with 
costs. 

FUed  Jan.  25, 1889. 

Vol.  117.— 8 
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Nace  v.  The  State. 

CBIMIKA.L  Law. — Keqnng  Dixorderly  lAquor  Shop,—iSlatuU  Construed. — Un- 
der section  2097,  B.  S.  1881,  which  provides  that  "  Whoever  keeps  a 
place  where  intoxicating  liquors  are  sold,  bartered,  given  away,  or  suf- 
fered to  be  drunk  in  a  disorderly  manner,'^  etc.,  shall  be  guilty  of  a  mis- 
demeanor, the  offence  consists  in  keeping  the  place  in  a  disorderly 
manner. 

Same. — Conlinuous  Offence, — The  provision  of  such  section  that  whoever 
keeps  a  place  where  intoxicating  liquors  are  sold,  in  a  disorderly  man- 
ner. "  shall  be  fined,  for  every  day  the  same  is  so  kept,  not  more  than 
one  hundred  dollars  nor  less  than  ten  dollars,"  creates  one  continuous 
offence,  the  length  of  time  the  place  is  kept,  prior  to  the  prosecution,  in 
the  manner  prohibited,  being  important  only  in  measuring  the  pun- 
ishment. 

Same. — Justice  of  Peace. — Jurisdiction. — Where  an  affidavit  based  on  such 
section  is  filed  before  a  justice  of  the  peace,  charging  that  the  defendant 
has  kept  a  disorderly  place  for  one  year,  the  minimum  punishment  for 
the  offence  charged,  being  ten  dollars  for  each  day,  exceeds  the  justice's 
jurisdiction,  and  a  judgment  of  conviction  rendered  by  him  is  void. 
The  justice  having  no  jurisdiction,  the  circuit  court  could  acquire  none 
by  appeal,  and  should  have  discharged  the  defendant. 

From  the  Howard  Circuit  Court. 

J.  C,  Blacklidge,  W.  E.  BlacMidge,  B,  G.  Moon  and  A.  C. 

Bennett,  for  appellant. 

L.  T.  MicheneTf  Attorney  General,  /.  i?.  Gillett  and  A»  JS. 
Kirkpatricky  for  the  State. 

Berkshire,  J. — This  was  a  criminal  prosecution  originat- 
ing before  a  justice  of  the  peace.  The  charge  in  the  affidavit 
is  the  keeping  of  a  disorderly  house. 

The  prosecution  rests  upon  the  following  section  of  the  R. 
S.  of  1881 : 

"  Section  2097.  Whoever  keeps  a  place  where  intoxicat- 
ing liquors  are  sold,  bartered,  given  away,  or  suffered  to  be 
drunk  in  a  disorderly  manner,  to  the  annoyance  or  injury  of 
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any  part  of  the  citizens  of  this  State^  shall  be  fined^  for  every 
day  the  same  is  so  kept^  not  more  than  one  hundred  dollars 
nor  less  than  ten  dollars/' 

The  appellant  was  tried  and  convicted  before  the  justice; 
from  the  judgment  of  the  justice  he  appealed  to  the  circuit 
courts  and  was  again  tried  -ai^d  convicted. 

In  the  justice's  court  he  was  adjudged  to  pay  a  fine  of 
twenty-two  dollars  and  fifty  cents^  and  in  the  circuit  court  a 
fine  of  one  hundred  dollars. 

There  was  a  motion  in  the  circuit  couii;,  made  by  the  ap- 
pellant^ to  quash  the  affidavit^  which  was  overruled^  and  the 
proper  exception  reserved. 

This  motion  brings  in  question  for  construction  the  section 
of  the  statute  above  set  out. 

The  charge  in  the  affidavit  is^  '^  that  on  or  about  the  27th 
day  of  July,  1886,  and  for  a  period  of  one  year  prior  thereto 
continuously,  at  the  county  of  Howard  and  State  of  Indiana, 
William  F.  Nace,  late  of  said  county  and  State  aforesaid,  did 
then  and  there  unlawfully  keep  a  place  where  intoxicating 
liquors  were  sold,  bartered,  given  away,  and  suffered  to  be 
drunk  in  a  disorderly  manner,  by  then  and  there  unlawfully 
harboring,  entertaining  and  permitting  within  said  place 
Emma  Bradford,  Nellie  Hamilton,  Cora  Gray,  and  divers 
other  persons,  both  male  and  female,  to  this  affiant  unknown, 
all  of  whom  were  then  and  there  persons  of  bad  repute  for 
virtue,  chastity,  morality  and  peaceableness,  and  while  then 
and  there  in  said  place  unlawfully  allowing  and  permitting 
the  said  persons  of  bad  character  for  virtue,  chastity,  mo- 
rality and  peaceableness  to  quarrel,  curse,  swear,  fight  and 
riot,  and  use  other  improper  and  obscene  language,  and  by 
then  and  there  unlawfully  suffering,  allowing  and  permitting 
said  persons  of  bad  character  for  virtue,  chastity,  morality 
and  peaceableness  to  indecently  expose  tJieir  persons,  and  by 
then  and  there  unlawfully  suffering,  permitting  and  allowing 
divers  other  persons,  both  male  and  female,  to  this  affiant  un- 
known, to  have  unlawful,  promiscuous  and  indiscriminate 
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sexual  commerce,  all  to  the  annoyance  and  injury  of  William 
Becktell^  and  divers  other  persons  to  this  affiant  unknown^ 
all  of  whom  were  citizens  of  the  county  of  Howard  and  State 
of  Indiana^  residing  within  sight  and  hearing  of  said  place 
so  unlawfully  kept  by  said  William  F.  Nace." 

The  contention  of  counsel  for  the  appellant  is^  that  the 
keeping  of  a  place  "  in  a  disorderly  manner/'  where  in- 
toxicating liquors  are  sold,  bartered,  given  away,  or  suffered 
to  be  drunk,  is  not  an  offence  within  this  statute.  That  the 
words  "in  a  disorderly  manner,^'  refer  not  to  the  place  kept, 
but  to  the  acts  of  selling,  bartering,  giving  away,  or  suffering 
to  be  drunk,  at  or  in  the  place  kept,  and  as  the  affidavit  fails 
to  allege  any  such  disorderly  acts,  it  is  bad  for  that  reason, 
and  should  have  been  quashed. 

We  are  not  of  this  opinion. 

^Suppose  the  section  is  transposed  so  as  to  read  thus : 

"  Whoever  keeps  a  place  in  a  disorderly  manner  where  in- 
toxicating liquors  are  sold,  bartered,  given  away,  or  suffered 
to  be  drunk,  to  the  annoyance  or  injury  of  any  part  of  the 
citizens  of  this  8tat€,"  etc. 

When  thus  transposed  there  is  no  difficulty  as  to  the  con- 
struction to  be  placed  on  this  statute.  It  at  once  becomes  man- 
ifest that  the  words  "  in  a  disorderly  manner  "  refer  to  the  place 
that  is  kept,  and  not  to  acts  of  sale,  barter,  giving  away  or 
drinking  of  intoxicants. 

It  will  be  difficult  to  transpose  the  language  employed  so 
that  the  section  will  bear  a  different  construction  from  the 
one  we  have  stated. 

Again,  if  a  comma  is  placed  between  the  words  "  drunk  *' 
and  "  in,''  the  section  will  read  thus : 

"  Whoever  keeps  a  place  where  intoxicating  liquors  are 
sold,  bartered,  given  away,  or  suffered  to  be  drunk,  in  a 
disorderly  manner."  The  use  of  the  comma  removes  all 
doubt  as  to  what  the  construction  should  be. 

But  we  can  imagine  no  reason  for  which  the  Legislature 
would  prohibit  one  who  keeps  a  place  where  intoxicating 
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liquors  are  sold  and  drunk  from  carrying  on  his  business 
in  that  regard  in  a  disorderly  manner,  and  leave  him  per- 
fectly free  to  encourage  and  maintain  every  other  species  of 
disorderly  conduct  at  his  said  place. 

The  intention  of  the  Legislature  in  the  enactment  of  this 
statute  is  very  manifest. 

The  appellant  moved  in  the  circuit  court  in  arrest  of  judg- 
ment, and  for  a  discharge  from  the  prosecution. 

There  is  but  one  central  question  raised  by  these  motions, 
and  our  reasoning  and  the  authorities  cited  will  apply  alike 
to  both. 

The  question  presented  by  these  motions  is  more  serious 
than  the  one  we  have  considered. 

They  bring  in  question  the  jurisdiction  of  the  court  over 
the  offence  charged  in  the  affidavit.  Justices  of  the  peace 
have  jurisdiction  in  criminal  cases  such  as  is  given  to  them 
by  statute,  and  no  other. 

The  following  are  all  of  the  sections  of  the  statute  that 
relate  to  the  jurisdiction  of  justices  in  criminal  cases.  R. 
S.  1881 : 

"1634.  When  the  offence  charged  is  a  felony,  and  the 
justice,  upon  the  hearing,  is  of  the  opinion  that  the  accused 
should  be  held  to  answer  such  charge,  he  shall  be  recognized 
to  appear  at  the  next  term  of  the  criminal  court  of  such 
county,  or,  if  there  be  no  criminal  court,  then  to  the  circuit 
court  of  such  county. 

"  1635.  If  the  offence  charged  be  a  misdemeanor,  and  one 
that  the  justice  of  the  peace  has  jurisdiction  to  punish,  the 
prisoner  or  the  State  may  demand  a  jury,  which  may  be  em- 
panelled and  sworn  as  in  other  criminal  cases;  or  he  may  be 
tried  by  the  justice. 

"  1636.  Such  justice  or  jury,  if  they  find  the  prisoner 
guilty  of  a  misdemeanor,  shall  assess  his  punishment ;  or  if, 
in  their  opinion,  the  punishment  they  are  authorized  to  as- 
sess is  not  adequate  to  the  offence,  they  may  so  find,  and,  in 
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such  case,  the  justice  shall  hold  such  prisoner  to  bail  for  his 
appearance  before  the  proper  court,  or  commit  him  to  jail 
in  default  of  such  bail. 

"  1637.  The  jurisdiction  of  justices  of  the  peace  in  crim- 
inal cases  shall  be  co-extensive  with  their  respective  counties, 
and  they  shall  have  exclusive  original  jurisdiction  in  all  cases 
where  the  fine  assessed  can  not  exceed  three  dollars,  and  con- 
current jurisdiction  with  the  criminal  court  and  circuit  court 
to  try  and  determine  all  cases  of  misdemeanor  punishable  by 
fine  only ;  and  in  trials  before  justices,  fines  to  the  extent  of 
twenty-five  dollars,  with  costs,  may  be  assessed;  and  they 
shall  have  jurisdiction  to  make  examination  in  all  cases,  but 
they  shall  have  no  power  to  adjudge  imprisonment  as  a  part 
of  their  sentence,  except  in  the  manner  specially  provided  in 
this  act/^ 

Construing  these  sections  together,  we  state  our  conclu- 
sions as  to  the  jurisdiction  of  a  justice  of  the  peace  in  crim- 
inal cases  as  follows : 

1.  He  has  jurisdiction  to  hold  a  preliminary  examination 
when  a  person  is  brought  before  him  charged  with  a  felony, 
and  if,  in  his  opinion,  the  accused  should  be  held  to  answer 
such  charge,  to  recognize  him  to  the  criminal  or  circuit  court. 

2.  If  the  offence  charged  is  a  misdemeanor,  and  one  that 
thejiistice  has  jurisdiction  to  punish,  as  provided  in  section  1 635, 
a  jury  may  be  demanded,  or,  by  the  consent  of  the  State  and 
the  defendant,  the  justice  may  try  it. 

3.  And  if  it  is  determined  upon  the  trial  by  the  jury,  or 
the  justice,  as  the  case  may  be,  that  the  punishment  which 
may  be  assessed  is  not  adequate  to  the  offence,  the  justice  may 
recognize  the  accused  to  the  proper  court. 

4.  The  jurisdiction  of  justices  is  co-extensive  with  their 
respective  counties ;  and  in  all  cases  where  the  punishment 
can  not  exceed  a  fine  of  three  dollars,  their  jurisdiction  is  ex- 
clusive, and  concurrent  with  the  criminal  and  circuit  court, 
when  imprisonment  is  not  a  necessary  part  of  the  punish- 
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ment,  and  where  a  fine  may  be  assessed  as  low  as  twenty-five 
dollars. 

5.  In  all  cases  where  the  fine  can  not  be  less  than  twenty- 
five  dollars,  or  where  imprisonment  must  be  a  part  of  the 
sentence,  justices  have  no  jurisdiction.  State  v.  Greek,  78 
Ind.  139. 

The  statute,  as  we  construe  it,  which  supports  this  prose- 
cution, creates  one  continuous  offence,  and,  no  difference  how 
long  continued,  there  can  be  only  one  prosecution  because  of 
what  has  occurred  antecedent  to  the  prosecution. 

"  Whoever  keeps  a  place  *  *  *  shall  be  fined,  for  every 
day  the  same  is  so  kept,  not  more  than  one  hundred  dollars 
nor  less  than  ten  dollars.'^ 

The  keeping  of  a  place  in  the  manner  prohibited  consti- 
tutes the  offence,  and  the  length  of  time  it  has  been  kept  is 
only  important  for  the  purpose  of  measuring  the  punishment. 

If  the  law  has  been  violated  for  five  days,  the  minimum 
punishment  is  $50;  if  for  three  hundred  and  sixty-five  days, 
the  minimum  punishment  is  $3,650.  Whart.  Crim.  PI.  and 
Prac,  sections  125  and  472;  Commonwealth  v.  Robinson, 
126  Mass.  259 ;  State  v.  Lindley,  14  Ind.  430;  Moore  Crim. 
Law,  p.  824,  note  3 ;   Overman  v.  State,  88  Ind.  6. 

The  charge  in  the  affidavit  is  that  there  was  a  violation  of 
the  statute  from  the  27th  day  of  July,  1885,  to  the  same  day 
in  the  year  1886 — three  hundred  and  sixty-five  days. 

The  minimum  fine  upon  conviction  would  largely  exceed 
the  justice's  jurisdiction  ;  therefore  any  judgment  or  sentence 
which  he  rendered  in  the  case  was  a  mere  nullity.  Horton 
v.  Sawyer,  59  Ind.  587;  Smelzer  v.  Lockhart,  97  Ind.  315  ; 
Wakefield  v.  State,  5  Ind.  195 ;  Commonwealth  v.  Mitchell,  115 
Mass.  141  ;    1  Bishop  Crim.  Proced.,  section  394. 

As  he  had  no  jurisdiction,  the  circuit  court  acquired  no  ju- 
risdiction. The  jurisdiction  of  the  circuit  court  depended 
entirely  upon  the  justice's  jurisdiction.  Horton  v.  Sawyer ^ 
supra;  Mays  v.  Dooley,  59  Ind.  287;  Sturgeon  v.  Gray,  96 
Ind.  166. 
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The  appellant  should  have  been  discharged  by  the  circuit 

court. 

The  judgment  is  reversed^  with  direction  to  the  circuit 

court  to  discharge  the  appellant. 
Filed  Jan.  25, 1889. 


No.  14,257. 

Geiger  et  AL.  V.  Bradley,  Trustee,  et  al. 

Draikaoe. — Statute. — Bepealing  Section  of  Act  of  April  €tkf  1885. — Samng 
Clause. — Under  the  repealing  section  of  the  drainage  act  of  April  6th, 
1885,  which  repealed  the  act  of  March  8th,  1883,  all  assessments  for 
work  done  under  the  latter  act  were  unaffected  hy  the  repea],  and  were 
enforceable  according  to  the  provisions  of  the  law  under  which  they 
were  made. 

Same. — Eepain, — Aneatmenls, — Delay  in  Making, — Effect  (/.—Where  eighteen 
months  had  elapsed  from  the  completion  of  the  repairs  till  the  assess- 
ment was  made,  and  it  not  appearing  that  the  work  was  not  necessary, 
or  that  the  trustee  had  acted  in  bad  faith,  the  assessment  was  not 
thereby  invalidated,  the  rights  of  none  of  the  parties  having  been 
changed,  and  the  rights  of  innocent  parties  not  having  been  affected 
by  the  delay. 

From  the  Jay  Circuit  Court. 

L,  L  Baker,  M.  8.  Williamson  and  W,  J.  HoiLck,  for  ap- 
pellants. 

/.  W.  Headinfftoriy  J.  J.  M,  La  Follette  and  J.  M.  Smithy 
for  appellees. 

Olds,  J. — This  is  an  action  brought  by  Jacob  Geiger  et 
al.  against  John  Bradley,  trustee  of  Greene  township,  Jay 
county,  Indiana,  and  David  F.  Hoover,  treasurer  of  said 
county,  to  enjoin  the  collection  of  assessments  made  against 
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the  lands  of  appellants  by  the  trustee  of  Greene  township^ 
and  placed  on  the  tax  duplicate  for  collection,  under  the  pro- 
visions of  section  7  of  the  act  of  1883.  Acts  of  1883,  page 
180. 

The  complaint  alleges  that  the  board  of  commissioners  of 
Jay  county,  in  1881,  established  a  ditch  in  said  county,  with 
three  branches,  extending  through  Greene  and  Knox  town- 
ships in  said  county,  and  emptying  into  Salamonia  river; 
that  the  ditch  was  completed  according  to  plans  and  specifica- 
tions ;  that  the  lands  of  appellants,  together  with  others  not 
parties  to  this  action,  benefited  by  the  construction  of  said 
ditch,  were  assessed  for  the  payment  of  the  costs  and  expenses 
of  the  construction  of  said  ditch  and  tributaries;  that  in  1883 
one  John  L.  Walker,  who  was  then  trustee  of  Greene  town- 
ship, employed  one to  clean  out  and  put  in  proper  repair 

said  ditch  and  tributaries,  and  paid  for  the  cleaning  out  and 
repairing  of  the  ditch,out  of  the  funds  of  the  township,  Jl,350 ; 
that  to  raise  the  money  to  reimburse  the  township  funds, 
Walker,  as  trustee,  apportioned  and  assessed  the  estimated 
costs  thereof  upon  the  lands  in  said  township  which,  in  his 
opinion,  would  be  benefited  by  such  repairs,  according  to  his 
opinion  of  the  benefits  received  by  each  tract,  and  on  the 
1st  day  of  April,  1886,  without  any  authority  of  law  what- 
ever, made  out  a  pretended  statement  of  such  assessment, 
and  on  said  day  delivered  the  same  to  the  auditor  of  said 
county.  Then  follows  a  copy  of  the  assessment  in  proper 
form.  It  is  then  averred  that  under  and  in  pursuance  of 
said  assessment,  and  on  no  other  authority,  said  auditor 
made  out  a  special  tax  duplicate  embracing  all  the  lands  in- 
cluded in  such  pretended  assessment,  describing  the  manner 
they  were  placed  upon  the  duplicate,  and  that  said  auditor 
on  the  —  day  of  April,  1886,  delivered  said  duplicate  to 
John  T.  Hanlin,  as  treasurer  of  said  county,  who  delivered 
the  same  to  appellee  Hoover,  as  his  successor ;  that  appel- 
lee Bradley  was  elected  trustee  as  successor  to  Walker; 
and  that  such  assessments  are  an  apparent  lien  and  cloud 
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upon  the  title  to  the  lands  of  the  appellants,  and  that  said 
treasurer  is  about  to  proceed  with  said  duplicate  to  collect 
said  taxes  or  assessments  off  of  the  property  of  said  plaintiffs 
severally,  and  will  collect  the  same  unless  restrained.  Prayer 
to  have  such  assessments  declared  void,  and  for  a  perpetual 
injunction  against  the  treasurer  and  his  successors  from  col- 
lecting the  siame. 

Appellees  demurred  to  the  complaint,  the  demurrer  was 
overruled,  and  they  answered.  The  error  assigned  and 
argued  is  the  overruling  of  the  demurrer  to  the  amended 
second  paragraph  of  appellees'  answer.  The  amended  second 
paragraph  of  answer  is  as  follows : 

"  Said  defendants  John  Bradley,  trustee  of  Greene  township, 
and  David  F.  Hoover,  treasurer  of  Jay  county,  for  their 
amended  second  paragraph  of  answer  to  the  plaintifis'  com- 
plaint, say  that  they  admit  that  the  said  John  L.  Walker, 
named  in  the  complaint  as  former  trustee  of  Greene  township, 
in  Jay  county,  Indiana,  made  the  repairs,  expended  the 
sum  of  thirteen  hundred  and  fifty  dollars  of  the  funds  of 
said  Greene  township  in  cleaning  out  and  repairing  said  ditch, 
and  that  he  made  the  assessments  on  the  lands  of  the  plain- 
tiffs in  Greene  township,  and  in  connection  with  George  Horn, 
trustee  of  Knox  township,  made  the  assessments  on  the  lands 
of  the  plaintiffs  and  others  in  Knox  township,  and  that  said 
assessments  were  certified  by  the  auditor  of  Jay  county,  who 
placed  the  same  on  the  tax  duplicate  and  placed  the  dupli- 
cate in  the  hands  of  the  defendant  David  F.  Hoover,  treas- 
urer of  Jay  county,  who  is  seeking  to  collect  the  same ;  but 
defendants  aver  that,  on  the  27th  day  of  August,  1881,  a 
public  ditch  or  drain  was  duly  established  by  order  of  the 
board  of  commissioners  of  Jay  county,  with  three  branches 
or  tributaries,  extending  in  or  through  Knox  and  Greene 
townships  in  said  county,  and  emptying  into  the  Salamonia 
river ;  that  said  ditch  and  its  tributaries  were  made  and  com- 
pleted in  all  respebts  according  to  the  plans  and  specifications 
by  said  board  of  commissioners  adopted ;  that  the  lands  of 
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the  plaintifiB  herein,  together  with  other  lands,  were  assessed 
for  the  construction  of  said  ditch  according  to  the  provisions 
of  the  statutes  in  such  cases  made  and  provided ;  that  after 
said  ditch  was  duly  completed  as  aforesaid,  to  wit,  on  the  — 
day  of  October,  1883,  said  ditch  and  its  tributaries  being  out 
of  repair  and  obstructed  so  as  to  not  answer  its  purpose,  it 
was  reported  to  be  out  of  repair  and  obstructed  to  John  L. 
Walker,  then  the  trustee  of  Greene  township,  in  said  county, 
who  then  and  there  proceeded  to  employ  and  did  employ 

to  clean  out  and  properly  repair  said  ditch  and 

its  several  branches,  which  repairs  were  made  and  com- 
pleted on  the  —  day  of  November,  1884,  and  paid  the  reason- 
able costs  of  such  repairs,  to  wit,  the  sum  of  thirteen  hundred 
and  fifty  dollars,  out  of  the  general  township  fund9  of  said 
Greene  township ;  that  while  said  proceedings  were  still  pend- 
ing before  said  John  L.  Walker,  trustee  as  aforesaid,  and  for 
the  purpose  of  raising  money  to  reimburse  said  general  town- 
ship fund  of  said  Greene  township  for  moneys  so  paid  out  to 
clean  out  and  repair  said  ditch,  the  said  John  L.  W^alker, 
trustee  as  aforesaid,  on  the  —  day  of  March,  1886,  pro- 
ceeded to  apportion  the  cost  of  making  such  repairs  upon  the 
lands  benefited  by  such  repairs  according  to  such  benefits  and 
to  the  best  of  his  judgment,  and  he  did  so  apportion  and 
make  the  assessments  set  out  and  mentioned  in  plaintiffs' 
complaint,  on  the  lands  in  said  Greene  township ;  and  the  said 
John  L.  Walker,  trustee  as  aforesaid,  being  of  opinion  that 
a  part  of  said  expense  and  costs  of  repairs  should  be  charged 
to  the  lands  located  in  Knox  township,  in  said  county, 
on  the  —  day  of  March,  1886,  the  said  John  L.  Walker, 
trustee  of  Greene  township,  and  said  George  Horn,  trustee 
of  Knox  township,  jointly  made  the  assessments  on  the  lands 
situate  in  Knox  township,  as  set  out  and  mentioned  in  the 
plaintifi^s'  complaint ;  that  the  said  John  L.  Walker,  trustee 
as  aforesaid,  made  a  record  of  such  assessments  in  a  record 
kept  in  his  office,  and  within  five  days  after  making  such  as- 
sessment, posted  up  written  notices  thereof  in  three  of  the 
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most  public  places  in  each  of  said  townships^  and  near  to  the 
line  of  said  ditch^  when  said  work  was  done^  and  noted  on 
the  record  in  his  office  at  the  time  of  posting  such  notices ; 
that  no  appeal  from  said  assessments,  or  any  of  them^  having 
been  taken^  the  said  John  L.  Walker^  trustee  as  aforesaid, 
caused  the  same  to  be  duly  certified  to  the  auditor  of  Jay 
county,  who  placed  the  same  on  the  tax  duplicate  as  required 
by  law,  and  placed  said  duplicate  in  the  hands  of  the  de- 
fendant David  F.  Hoover,  as  treasurer  of  Jay  county,  for 
collection ;  that  no  appeal  has  ever  been  taken  from  said  as- 
sessments, or  any  of  them,  and  that  said  assessments  are 
still  due  and  owing  from  said  plaintiffs,  and  said  township 
has  never  been  reimbursed  for  said  sum  expended  as  afore- 
said in  the  repair  of  said  ditch. 

It  is  urged  by  counsel  for  the  appellant  that  this  paragraph 
of  answer  is  bad,  by  reason  of  the  fact  that  the  act  of  1885, 
approved  April  6th,  1885  (Acts  of  1885,  p.  129),  repealed  the 
act  of  1883,  and  that  the  assessment  was  made  after  the  pas- 
sage of  the  act  of  1885^  and  that  there  was  no  saving  clause 
which  authorized  the  trustee  to  make  the  assessment  under 
the  act  of  1883.  This  same  question  was  considered  by  this 
court  in  the  case  of  Dunkle  v.  Herron,  115  Ind.  470,  and  in 
that  case  this  court  says :  "  The  drainage  law  of  March  8th, 
1883,  was  repealed  by  section  13  of  the  drainage  act  of  April 
6th,  1885,  after  the  work  mentioned  in  the  complaint  was  com- 
pleted, and  before  the  township  trustee  had  filed  with  the 
county  auditor  a  statement  of  his  assessments  of  benefits 
on  plaintiffs'  lands.  This  repealing  section  contained  cer- 
tain provisos,  but  it  is  claimed  that  none  of  these  provisos 
are  broad  enough  to  authorize  the  township  trustee  to 
make  such  statement  of  his  assessments  of  benefits  to  the 
county  auditor.  The  language  of  the  provisos  is  somewhat  ob- 
scure, but,  fairly  construed,  it  may  be  inferred  therefrom,  we 
think,  that  the  Legislature  intended  that  all  assessments  for 
work  done  under  the  laws  thereby  repealed,  should  be  made 
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and  collected  according  to  the  provisions  of  such  laws,  and 
should  not  be  affected  by  such  repeal." 

The  ruling  of  the  court  below  on  the  demurrer  is  in  har- 
mony with  the  decision  in  the  case  of  Dunkle  v.  HerroUy  sxl- 
pra. 

It  is  further  urged  in  this  case  that  it  was  the  duty  of  the 
trustee  to  make  the  estimates  and  assessments  immediately 
on  the  completion  of  the  work  in  making  the  repairs,  in  time 
to  be  placed  upon  the  tax  duplicate  appearing  next  after  the 
completion  of  the  work,  and  that  in  this  case  nearly  eighteen 
months  elapsed  from  the  completion  of  the  repairs  before 
making  the  assessments ;  that  the  law  did  not  contemplate 
so  long  a  delay,  and  by  such  delay  the  rights  of  purchasers 
might  be  affected,  and  that  the  law  should  not  be  so  con- 
strued as  to  allow  a  lien  to  be  created  so  long  after  the 
making  of  the  repairs. 

The  statute  does  not  provide  within  what  time  after  mak- 
ing the  repairs  the  trustee  shall  make  the  assessments,  but 
that  within  five  days  from  making  the  assessments  he  shall 
put  up  notices.  It  was  no  doubt  the  duty  of  the  trustee  to 
make  the  assessment  within  a  reasonable  time  aft^er  the  com- 
pletion of  the  repairs ;  but  in  this  case  it  is  not  shown  by  the 
complaint  or  answer  that  the  rights  of  any  of  the  parties  have 
been  changed,  or  that  the  rights  of  innocent  parties  have  been 
affected  by  the  delay.  It  does  not  even  appear  that  the  work 
was  not  necessary,  and  no  bad  faith  is  charged  against  the 
trustee.  The  township  trustee  having  paid  for  the  work  out 
of  the  township  funds,  we  do  not  think  he  was  estopped  by 
reason  of  the  delay  from  making  the  assessment. 

There  was  no  error  in  the  ruling  of  the  court  in  overruling 
the  demurrer  to  the  amended  second  paragraph  of  answer. 

Judgment  affirmed,  with  costs. 

FUed  Jan.  25, 1889. 


117  m* 
i»  iw 

117 '  im 

1S4    844 


126  SUPREME  COURT  OF  INDIANA, 


The  City  of  Anderson  el  al.  v.  East. 


No.  13,468. 

The  City  op  Anderson  et  al.  v.  East. 

MuKiciFAL  Corporation. — Negligence, — Liability. — A  recovery  can  be  had 
against  a  municipal  corporation  only  where  it  negligently  performs  or 
fails  to  perform  a  ministerial  duty  imposed  by  law. 

Same. — Dangerous  WalU. — Injury  to  OUixen^a  Properly. — A  manicipal  cor- 
poration is  not  liable  to  a  citizen,  whose  building  stands  on  a  public 
alley,  for  damages  sustained  by  him  by  reason  of  the  walls  of  a  build- 
ing, standing  on  the  opposite  side  of  the  alley,  belonging  to  another 
citizen,  and  n^ligently  permitted  by  him  to  become  dangerous,  falling 
upon  his  building  and  destroying  it. 

Negligence. — Dangerous  Walls. — Liability  of  Owner. — Where  two  citizens 
o^n  buildings  on  opposite  sides  of  a  public  alley  in  a  city,  and  the 
owner  of  one,  after  it  has  been  burned,  negligently  permits  the  ruined 
walls  to  become  dangerous,  he  is  liable  to  the  adjacent  owner  for  injury 
to  his  property  caused  by  the  walls  falling  upon  it,  although  the  city 
marshal  volunteered  to  take  charge  of  the  ruins  and  have  the  walls 
torn  down,  if  necessary. 

From  the  Madison  Circuit  Court. 

E.  B.  Goodykoontz,  F.  P.  Foster y  C.  L.  Henry j  H.  C,  Ryan 
and  E,  P.  SohlcUery  for  appellants. 

W.  R,  Pierse  and  C.  B.  Gerard,  for  appellee. 

Elliott,  C.  J. — The  defendants  severed  in  their  defences 
in  the  trial  court  and  here  separately  assign  errors.  Con- 
sequently there  are  two  bmnches  of  the  case,  involving  essen- 
tially different  questions:  one  in  which  the  rights  of  the  city 
of  Anderson  are  involved,  and  another  which  involves  the 
rights  of  the  appellant  Doxey.  It  is  proper,  as  well  as  con- 
venient, to  first  consider  and  dispose  of  that  branch  of  the 
case  in  which  the  rights  of  the  municipal  corporation  are 
involved. 

The  judgment  against  the  city  of  Anderson  rests  entirely 
upon  the  second  paragraph  of  the  complaint,  and,  if  that  is 
bad,  the  judgment  is  entirely  destitute  of  foundation.     Our 
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first  step,  therefore,  is  to  ascertain  and  determine  whether 
the  second  paragraph  of  the  appellee^s  complaint  states  a 
cause  of  action  against  the  city  of  Anderson. 

That  paragraph  of  the  complaint  contains  these  material 
facts : 

On  the  13th  day  of  November,  1884,  the  plaintiff  was  the 
owner  of  a  building  in  the  city  of  Anderson.  Sixteen  feet  dis- 
tant from  the  plaintiff's  building  was  a  large  brick  structure 
with  walls  thirty  feet  in  height.  The  building  was  owned  by 
the  appellant  Charles  T.  Doxey.  On  the  night  of  Novem- 
ber 13th,  1884,  Doxey's  building  was  burned,  but  the  brick 
walls  i*emained  standing.  Doxey's  building  stood  on  the 
line  of  a  public  alley,  sixteen  feet  in  width.  The  cornice  of 
the  Doxey  building  projected  over  this  alley.  The  cornice 
and  wall  of  the  burnt  building  fell  upon  the  plaintiff's  build- 
ing and  destroyed  it.  The  city  knew  that  the  wall  was  dan- 
gerous and  likely  to  fall,  and  was  notified  of  that  fact,  as  was 
Doxey.  Notwithstanding  the  notice  and  knowledge,  the  de- 
fendants negligently  permitted  the  wall,  weakened  and  made 
dangerous  by  the  fire,  to  remain  unsupported  for  nine  days, 
when  it  fell,  crushing  the  plaintiff's  building. 

Our  judgment  is  that  no  cause  of  action  is  stated  against 
the  city.  A  municipal  corporation  is  an  instrumentality  of 
government  and  is  not  liable  for  a  failure  to  exercise  legis- 
lative or  judicial  powers,  nor  for  an  improper  or  negligent 
exercise  of  such  powers.  Wheeler  v.  Oity  of  Plyrnouth,  116 
Ind.  158;  Dooley  v.  Town  of  SvJlivan,  112  Ind.  451  (2  Am. 
St.  Rep.  209);  (Hty  of  Terre  Haute  v.  Hudnut,  112  Ind. 
542;  Faulkner  v.  City  of  Aurora,  85  Ind.  130;  Oity  of  La- 
fayette V.  Timberlake,  88  Ind.  330 ;  McDade  v.  Chester  Cityy 
117  Pa.  St.  414  (2  Am.  St.  Rep.  681)  ;  Mc Arthur  v.  Gty  of 
SaginaWy  58  Mich.  357  (55  Am.  Rep.  687) ;  Agnew  v. 
City  of  Oorunna,  55  Mich.  428  (54  Am.  Rep.  383)  ;  Hines  v. 
OUy  of  Charlotte,  40  N.  W.  Rep.  333 ;  Kiley  v.  City  of  Kan- 
808,  87  Mo.  103  (56  Am.  Rep.  443);   Hvhbell  v.  C^y  of 


128  SUPREME  CX)URT  OF  INDIANA, 

The  City  of  Anderson  eioL  v.  East. 

Viroqua,  67  Wis.  343  (58  Am.  Rep.  866)  ;  Robinson  v.  (}reen^ 
ville,  42  Ohio  St.  625  (51  Am.  Rep.  857,  and  note). 

The  authorities  we  have  collected,  to  which  many  more 
might  easily  be  added,  illustrate  all  phases  aud  postures 
of  the  general  subject;  but  in  one  thing  all  unite,  and  that  is 
in  affirming  that  no  recovery  can  in  any  event  be  had  where 
the  negligence  of  the  municipal  corporation  consists  in  fail- 
ing to  perform  a  legislative,  judicial,  or  discretionary  duty, 
or  in  simply  performing  such  a  duty  in  an  improper  method. 
The  decision  in  Kiley  v.  City  of  Kansas,  supra,  is  directly 
in  point,  and  applies  the  rule  we  have  stated  to  a  case  in 
principle  precisely  like  the  one  before  us. 

A  recovery  can  be  had  against  a  municipal  corporation 
only  where  it  negligently  performs  or  negligently  fails  to 
perform  a  duty  in  its  nature  ministerial,  and  then  only  in 
cases  where  the  ministerial  duty  is  imposed  by  law.  There 
must,  in  every  case,  be  a  duty,  since  where  there  is  no  duty 
there  can  be  no  negligence.  It  is,  indeed,  impossible  to  con- 
ceive a  case  where  negligence  can  exist  independent  of  a 
duty.  It  was,  therefore,  incumbent  upon  the  appellee  to 
show  a  ministerial  duty  and  its  wrongful  breach.  This  he 
has  not  done.  A  municipal  corporation  owes  a  duty  to  those 
who  use  its  streets  to  exercise  ordinary  care  to  make  them 
safe  for  passage.  It  is  not  without  hesitation  that  some  of 
the  courts  have  assented  to  this  rule,  and  there  once  was 
reason  for  doubt,  for,  as  a  municipal  corporation  is  an  in- 
strumentality of  government,  it  is  difficult  to  perceive  upon 
what  principle  it  can  be  sued,  while  the  sovereignty  of  which 
it  forms  a  part  enjoys  complete  immunity.  But  the  question 
is  now  closed.  Municipal  corporations  are  liable  for  a  negli- 
gent breach  of  a  ministerial  duty.  They  are,  however,  lia- 
ble only  to  one  to  whom  they  owe  that  duty,  and  to  him 
only  when  the  duty  concerns  some  thing  over  which  that 
duty  extends.  In  many  of  the  cases  we  have  cited  it  is  held 
that  municipal  corporations  owe  a  duty  only  to  persons  using 
their  streets,  and  to  them  only  owe  a  duty  to  keep  the  streets 
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safe  for  ordinary  travel.  In  order  to  create  a  liability  the 
breach  of  duty  must  be  sach,  many  of  the  cases  say^  as  to 
make  the  streets  insufficient,  or  unsafe,  for  ordinary  travel. 
We  can  conceive  of  no  principle  and  we  know  of  no  author- 
ity upon  which  it  can- be  held  that  a  municipal  corporation 
is  under  a  duty  to  protect  the  property  of  a  citizen  from  in- 
jury from  the  walls  of  an  adjacent  building  belonging  to  a 
citizen  which  the  owner's  negligence  has  permitted  to  become 
dangerous.  Municipal  corporations  are  not  charged  with 
the  duty  of  protecting  private  property.  There  is,  certainly, 
nothing  in  the  statute  which  imposes  such  a  duty  upon  them, 
and  if  not  in  the  statute,  it  does  not  exist. 

The  entire  current  of  authority  concentrates  upon  the  prop- 
osition, that  unless  the  law  expressly,  or  by  clear  implication, 
imposes  a  duty  upon  a  municipal  corporation,  none  can  be 
imposed  by  construction.  Wharton  says  :  "A  duty,  however, 
not  imposed  specifically  on  a  corporation,  can  not  be  con- 
structively attached  so  as  to  make  its  neglect  the  subject  of  a 
suit."    Whart.  Law  of  Neg.,  section  267. 

Three  cases  are  cited  by  the  appellee.  The  first,  that  of 
OUy  of  Anderson  v.  &  Conner,  98  Ind.  168,  is  not  even  re- 
motely relevant.  This  is  apparent,  without  more  being  said, 
when  it  is  affirmed  that  the  complaint  in  that  case  was  to  re- 
cover damages  for  a  breach  of  contract. 

The  second  case  cited.  Grove  v.  OUy  of  Fort  Wayne,  45 
Ind.  429,  while  it  carries  the  principle  on  which  it  proceeds 
to  the  utmost  verge,  decides  only  that  a  person  travelling  on 
a  public  street  may  recover  for  an  injury  caused  by  the  fall- 
ing of  an  overhanging  cornice.  Conceding  that  the  decision 
in  that  case  is  correct,  it  by  no  means  justifies  the  conclusion 
that  a  municipal  corporation  is  liable  for  the  destruction  of 
property  by  the  fall  of  an  adjoining  building.  The  decision, 
as  the  opinion  shows,  is  based  solely  on  the  proposition  that 
municipal  corporations  ^^  are  bound  to  keep  the  streets,  in- 
VoL.  117.— 9 
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cIudiDg  the  sidewalks,  in  a  reasonably  safe  condition  for  or- 
dinary travel.'^ 

The  third  case  cited,  Lowery  v.  OUy  of  Delphi,  56  Ind. 
250,  in  so  far  as  it  has  the  remotest  resemblance  to  this  case, 
simply  announces  and  enforces  the  same  general  proposition. 
If  the  plaintiff  were  here  seeking  to  recover  for  injuries  re- 
ceived while  using  a  street,  these  decisions  would  be  relevant; 
but  as  he  seeks  to  recover  for  the  destruction  of  a  building 
standing  on  his  own  ground,  they  are  totally  irrelevant. 

We  proceed  now  to  the  branch  of  the  case  involving  the 
rights  of  the  appellant  Doxey.  His  counsel  assert  that  the 
first  paragraph  of  the  complaint  is  bad,  because  it  does  not 
charge  him  with  negligence.  We  can  not  concur  with  them. 
The  facts  stated  very  clearly  show  that  he  was  guilty  of  cul- 
pable negligence,  and  that  his  negligence  was  the  proximate 
cause  of  the  appellee's  injury.  It  is  charged,  much  as  in  the 
second,  that  the  wall  was  unsafe  and  dangerous,  that  Doxey 
knew  this,  and  that  it  constituted  a  public  nuisance.  In  ad- 
dition to  these  allegations,  it  is  also  averred  that  the  wall  was 
unsafe  and  dangerous  from  the  14th  until  the  22d  of  Novem- 
ber, 1884,  and  that  the  defendant  Doxey  refused  to  make  it 
safe  or  to  permit  the  plaintiff  to  do  so. 

To  the  second  paragraph,  it  is  objected  by  Doxey's  counsel 
that  the  general  averments  of  negligence  are  insufficient. 
This  position  rests  on  an  undue  assumption,  for  there  are 
specific  averments.  But  if  there  were  not,  the  objection  is 
not  well  taken,  for  it  is  settled  that  general  averments  of  neg- 
ligence are  sufficient  as  against  a  demurrer.  Ohio,  etc.,  22.  W, 
Co.  V.  Walker,  113  Ind.  196. 

The  second  instruction  asked  by  Doxey  was  properly  re- 
fused, for  the  reason  that  there  was  no  evidence  to  which  it 
was  applicable.  Mr.  Doxey  testified  that ''  Mr.  Coburn,  the 
marshal  of  the  city,  came  to  me  the  next  morning  after  the 
fire  and  said  they  would  take  charge  of,  or  appoint  policemen 
to  look  after,  the  walls,  and  have  them  torn  down  if  neces- 
sary.    He  says,  ^  You  need  not  bother  anything  about  them  ; 


NOVEMBER  TERM,  1888.  131 

The  City  of  Anderson  et  al,  v.  East. 

yon  have  lost  enough/  I  think  those  were  the  exact  words.'^ 
This  evidence,  and  it  is  the  strongest  adduced  by  Doxey, 
did  not  warrant  an  instruction  that  '^  Doxey  is  not  liable  if 
the  marshal  of  the  city  of  Anderson  and  his  deputies  took 
charge  and  control  of  the  premises,  preventing  any  person 
from  going  near  the  ruins  until  after  the  walls  fell."  Waiv- 
ing all  question  as  to  the  authority  of  the  marshal  to  exclude 
the  owner  of  the  building,  and  waiving,  also,  all  question  as 
to  the  fault  of  the  instruction  in  not  asserting  that  control 
was  actually  taken  without  the  owner's  consent,  it  was  prop- 
erly refused,  because  the  owner  could  not  shift  his  responsi- 
bility on  to  the  municipal  corporation.  If  there  had  been  auy 
testimony  showing  that  the  owner  was  compulsorily  excluded 
by  legal  authority,  a  very  different  question  would  have  been 
presented ;  but  all  that  here  appears  is,  that  the  marshal  in- 
formed Mr.  Doxey  that  he  would  take  charge  of  the  walls, 
and  that'  Mr.  Doxey  consented  that  he  might  do  so.  The 
most  that  can  be  said  of  the  testimony  of  Mr.  Doxey  is,  that 
it  proves  that  he  turned  the  matter  over  to  the  control  of  the 
marshal,  for  there  was  no  legal  process  employed  to  secure 
control.  At  all  events,  it  is  quite  clear  that  Doxey  did  not 
escape  responsibility  by  acceding  to  the  request  of  the  marshal, 
for  third  persons  injured  by  his  negligence  can  not  be  denied 
compensation  because  he  delegated  or  conceded  his  duties  and 
rights  to  a  city  officer. 

The  judgment  against  the  city  of  Anderson  is  reversed,  and 
that  against  the  appellant  Doxey  is  affirmed. 
Filed  Jan.  25, 1889. 
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No.  13,555. 

Rechtin  V.  McGary  et  al. 

SAiiB. — Delivery  on  Board  Oars. —  Vesting  of  Title, — Execution, — ^Where  one 
contracts  to  furnish  materials  of  a  certain  quality  to  another,  and  to  de- 
liver them  on  board  the  cars  consigned  to  the  latter,  who  is  a  contractor 
for  a  county  building,  and  who  agrees  to  pay  for  the  materials  so  agreed 
to  be  supplied  if  they  are  accepted  by  the  board  of  commissioners  and 
the  architect,  and  materials  are  shipped  in  pursuance  of  the  contract 
to  the  place  of  destination,  where  they  are  levied  on  in  partial  satis- 
faction of  an  execution  against  the  consignee,  the  consignor,  if  he  takes 
possession  of  the  property  while  still  subject  to  the  levy,  and  disposes  of 
it  for  his  own  benefit,  is  liable  to  the  sheriff  for  its  value,  it  being  pre- 
sumed, as  against  him,  that  the  materials  were  of  the  kind  which  he 
had  contracted  to  furnish,  and  title  having  vested  in  the  consignee  upon 
the  delivery  on  board  the  cars  as  agreed. 

From  the  Gibson  Circuit  Court. 

C.  A.  Bi(skirk,  for  appellant. 

J.  E.  McCvllough  and  J".  .H*.  JkRller,  for  appellees. 

Olds,  J. — This  case  was  submitted  on  an  agreed  statement 
of  facts  in  accordance  with  section  553^  K.  S.  1881.  The 
facts  are  as  follows : 

One  Joseph  G.  Miller,  under  a  contract  with  the  board  of 
commissioners  of  Gibson  county,  was  furnishing  material 
and  erecting  a  new  court-house  in  the  town  of  Princeton, 
Gibson  county.  On  the  19th  of  June,  1885,  while  Miller 
was  engaged  in  building  the  court-house,  Rechtin  entered 
into  a  contract  with  Miller  by  which  he  was  to  furnish  Miller 
certain  wood  materials  to  complete  the  inside  wood-work  of 
the  court-house.  By  the  terms  of  this  contract,  Rechtin  was 
to  deliver  the  materials  on  board  the  cars  at  the  city  of  Evans- 
ville,  Indiana,  and  to  furnish  good  materials,  according  to  the 
plans  and  specifications  of  the  architect  of  the  building.  In 
payment  for  the  materials,  Rechtin  was  to  receive  $6,850, 
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to  be  paid  when  they  were  received  by  the  architect  and  board 
of  commissioners  of  Gibson  county,  the  materials  to  be 
furnished  by  Rechtin  fit  to  be  put  in  place,  but  to  be  put  in 
place  in  the  building  by  Miller.  Under  this  contract,  Rech- 
tin delivered  on  board  the  cars  at  the  city  of  Evansville, 
Indiana^  certain  material  to  be  used  in  the  construction  of 
the  court-house,  marked  the  same  and  consigned  it  to  J.  6. 
Miller,  Princeton,  Indiana ;  that,  on  the  29th  day  of  Sep- 
tember, 1885,  while  the  material  was  on  the  cars  at  Prince- 
ton, the  appellee  McGary,  as  sheriff  of  Gibson  county,  levied 
an  execution  which  he  held  in  favor  of  appellees  Mossman 
&  Mossman  against  Miller  for  $175;  and  Rechtin  after- 
wards, and  before  the  material  was  released  from  the  lien 
and  levy  of  said  execution,  took  possession  of  the  material 
and  disposed  of  the  same  for  his  own  use  and  benefit,  and 
without  the  knowledge  or  consent  of  the  appellees ;  that  the 
material  is  of  the  value  of  $75,  and  in  the  event  the  court 
should  find  that  Miller  was  the  owner  of  the  material  at  the 
time  of  the  levy,  and  the  material  was  subject  to  the  levy, 
judgment  should  go  for  $75  in  favor  of  Hugh  D.  Mc- 
Gary, and  if  the  court  found  to  the  contrary,  judgment  should 
go  in  favor  of  appellant. 

The  court  below  made  a  finding  in  favor  of  fiugh  D.  Mc- 
Gary for  $75,  and  rendered  judgment  in  his  favor  against 
Rechtin  for  said  amount. 

Exceptions  were  taken  to  the  finding  and  judgment,  and 
errors  are  properly  assigned. 

The  question  presented  to  this  court  is  whether  the  agreed 
statement  of  facts  shows  a  cause  of  action  in  favor  of  Mc- 
Gary, in  whose  favor  the  judgment  was  rendered. 

This  depends  upon  when  the  title  to  the  property  levied  upon 
passed  from  Rechtin  to  Miller  by  the  terms  of  their  agree- 
ment. It  was  agreed  between  them  that  the  materials  to  be 
furnished  were  to  be  delivered  by  Rechtin  to  Miller  on  board 
the  cars  in  the  city  of  Evansville.  The  agreed  statement  of 
facts  shows  that  the  property  levied  upon  by  McGary,  as  the 
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property  of  Miller,  was  delivered  on  board  the  cars  at  the 
city  of  Evansville,  and  marked  "  J.  G.  Miller,  Princeton, 
Indiana,''  and  had  been  conveyed  by  the  railroad  company 
to  the  town  of  Princeton,  Gibson  county,  and  there  levied  upon; 
but  it  is  contended  by  counsel  for  the  appellant  that  as  it  was 
agreed  by  Rechtin  to  *^  furnish  materials  of  good  materials 
and  workmanship  "  according  to  the  plans  and  specifications 
of  the  architect,  which  were  to  be  paid  for  as  fast  as  delivered 
and  received  by  the  architect  and  board  of  commissioners,  and 
further  agreed  that  the  materials  should  be  satisfactory  to 
the  architect  and  board  of  commissioners  as  fulfilling  the 
plans   and   specifications,  the  title  did    not  pass  until  they 
had  been  accepted  by  the  architect  and  board  of  commission- 
ers ;  and  further,  that,  the  agreement  being  that  the  materials 
should  in  fact  be  in  accordance  with  the  plans  and  specifica- 
tions, and  the  agreed  statement  of  facts  not  stating  that  the 
materials  were  in  fact  in  accordance  with  the  specifications, 
Rechtin   could   not   maintain  an  action  against   Miller  for 
their  value  at  the  time  the  lew  was  made ;  hence  the  title 
had  not  passed,  and  they  were  not  subject  to  be  levied  upon 
as  the  property  of  Miller.     Counsel  are  correct  in  their  the- 
ory that  Rechtin  could  not  maintain  an  action  for  the  value 
of  such  materials  at  the  time  they  were  levied  upon,  for  the 
reason  that  payment  was  not  to  be  made  until  the  materials 
were  delivered  and  received  by  the  architect  and  board  of 
commissioners ;  and  if  an  action  could  be  maintained  before 
they  had  been  so  received  by  the  architect  and  board  of 
commissioners,  it  would  be  necessary  to  aver  and  prove  that 
the  materials  were  in  fact  in  accordance  with  the  plans  and 
specifications.     We  think  that  a  different  question  from  the 
one  arising  in  this  case ;   it  is  not  whether  Rechtin  could 
maintain  a  suit  for  the  value,  but  whether  the  title  had 
passed  at  the  time  of  the  levy. 

By  the  agreement  between  Miller  and  Rechtin,  Rechtin  was 
to  furnish. goods  of  a  certain  kind  and  quality;  .he  was  to 
make  the  selection  and  deliver  them  to  Miller  at  a  certain 
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specified  place.  He  made  the  selection  of  the  goods  in  ques- 
tion and  delivered  them  at  the  place  named  in  fulfilment  of 
his  contract ;  he  had  no  further  act  to  do  in  connection  with 
these  specific  goods^  and  if  they  were  in  fact  such  materials  as 
his  contract  called  for^  the  architect  and  board  of  commis- 
sioners would  be  bound  to  receive  them,  for^  if  they  complied 
with  the  plans  and  specifications^  it  was  all  they  could  ask  or 
demand^  and  the  presumption  would  be  that  they  would  re- 
ceive and  accept  them. 

It  does  not  appear  from  the  statement  of  facts  that  Miller, 
the  architect,  or  the  board  of  commissioners  ever  objected  or 
refused  to  accept  the  materials  or  made  any  claim  that  they 
were  not  such  as  called  for  by  the  specifications,  or  that  the 
materials  are  not  in  fact  such  as  Reclitin  contracted  to  fur- 
nish ;  and  Kechtin  having  furnished  and  put  them  on  the 
cars  in  pursuance,  and  in  fulfilment,  of  his  contract,  in 
the  absence  of  any  showing  to  the  contrary  it  will  be  pre- 
sumed as  against  him  that  they  were  such  materials  as  he 
contracted  to  furnish ;  and  the  placing  of  such  materials  on 
the  cars  at  Evansville  constituted  a  delivery  of  the  goods  by 
Rechtin  to  Miller  and  the  title  to  the  property  immediately 
vested  in  Miller,  and  it  was  liable  ta  be  levied  upon  to  satisfy 
an  execution  against  Miller.  See  1  Benjamin  Sales,  pp.  443, 
446,  463,  section  512 ;  BartleU  v.  JeweU,  98  Ind.  206 ;  Scud" 
der  V.  Bradbury,  106  Mass.  422  (13  Am.  Law  Reg.  462) ; 
Clovd  V.  Moorman,  18  Ind.  40 ;  Krulder  v.  Elliaon,  47  N. 
Y.36. 

There  was  no  error  in  the  finding  and  judgment  of  the 
court  below. 

The  judgment  is  aflSrmed,  with  costs. 

Filed  Jan.  26, 1889. 
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No.  13,472. 

Mattinqeb  V.  The  Lake  Shore  and  Michigan  South- 
ern Railway  Co. 

BiLi.  OP  Exceptions. — Failure  to  State  thai  it  Contains  all  the  Evidence.^ 
Supreme  Court. — Praddee, — Where  a  bill  of  exceptions  does  not  contain 
the  statement,  "  this  is  all  the  evidence  given  in  the  cause,"  or  equiva- 
lent words,  questions  which  depend  upon  the  evidence  will  not  be  con- 
sidered. 

From  the  DeKalb  Circuit  Court. 

IF.  L.  Penfieldy  F.  K.  Blake  and  If.  J.  Shafer^  for  appel- 
lant. 

J.  H.  Baker y  G.  G.  Greene  and  0.  G.  Getzen-Danner,  for 
appellee. 

Berkshire,  J. — This  suit  was  instituted  before  a  justice 
of  the  peace.  The  complaint^  when  the  cause  was  tried,  was 
in  one  paragraph. 

This  is  an  action  against  the  appellee  by  the  appellant,  de- 
pending upon  what  is  known  as  the  "Stock  Law.^' 

The  complaint  charges  that,  on  the  22d  day  of  July,  1884, 
the  defendant  was  a  corporation,  operating  a  line  of  railroad 
which  passed  through  the  county  of  DeKalb,  in  the  State  of 
Indiana,  and  that  on  said  day,  at  said  county,  its  employees, 
operating  a  locomotive  engine  upon  its  said  line  of  road,  ran 
the  same  over  a  cow  belonging  to  the  appellant,  thereby  kill- 
ing her;  that  she  was  of  the  value  of  sixty-five  dollars,  and 
that  at  the  point  where  she  went  upon  the  railroad  track  it 
was  not  securely  fenced. 

The  case  was  tried  by  a  jury,  and  a  special  verdict  returned. 
The  appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled by  the  court,  and  a  judgment  rendered  for  the  de- 
fendant. 
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The  only  error  which  the  appellant  assigns  is  the  overrul- 
ing of  his  motion  for  a  new  trial. 

The  motion  contains  several  reasons,  but  in  their  brief  the 
able  counsel  for  the  appellant  confine  the  discussion  to  cer- 
tain of  them  which  relate  to  the  admission  and  exclusion  of 
testimony  offered  upon  the  t^ial,  thereby  waiving  all  other 
questions. 

There  is  what  purports  to  be  a  bill  of  exceptions  contain- 
ing the  evidence  in  the  record,  but  it  fails  to  state,  "  this  is 
all  the  evidence  given  in  the  cause ;  '*  nor  does  it  contain 
equivalent  words.  There  is  nothing  in  the  record  bringing 
the  case  within  section  630,  R.  S.  1881. 

Following  the  numerous  decisions  of  this  court,  which 
hold  that  the  evidence  is  not  properly  in  the  record,  and  that 
questions  depending  upon  it  can  not  be  considered,  unless  the 
bill  of  exceptions  contains  the  words,  '^  this  is  all  the  evi- 
dence given  in  the  cause,''  or  their  equivalent,  we  must  hold 
that  the  questions  which  are  discussed  by  appellant's  counsel 
are  not  in  the  record  so  that  we  can  consider  them.  Kleyla 
V.  StcUCy  ex  reLy  112  Ind.  146 ;  Bricldey  v.  WeghxyrUy  71  Ind. 
497 ;  Gazette  Printing  Co.  v.  MoraSy  60  Ind.  1 53 ;  McDon- 
ald v.  Elfes^  61  Ind.  279 ;  Sessengut  v.  Posey,  67  Ind.  408. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  26, 1889. 
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No.  13,496. 

Taggabt  et  al.  v.  Ratts. 

Justice  of  Peace. — Juritdiation. — Appearaniee. —  Waiver. — A  party  who  ap- 
pears before  a  jastice  of  the  peace  and  participates  in  a  trial  before 
him,  can  not  object  in  the  Supreme  Court,  for  the  first  time,  that  the 
justice  had  no  authority  to  try  the  case. 

Same. — Appeal — BedtLdion  <f  Judgment, — Gotis. — Where  judgment  is  ren- 
dered for  seventy  dollars  before  a  justice  of  the  peace,  and  on  appeal 
the  circuit  court  adjudges  that  the  plaintiff  is  entitled  to  recover  fifty 
dollars  tendered  by  the  defendant,  **  and  the  sum  of  twenty-two  dol- 
lars," there  is  no  reduction  of  the  judgment  of  the  justice  and  the  de- 
fendant is  not  entitled  to  costs. 

From  the  ClarkCircuit  Court. 

J.  K.  Marsh,  H.  A.  Burtt  and  X  E.  Taggart,  for  appellants. 
/.  G.  Howard,  J.  F.  Read  and  M.  Z.  Stannard,  for  appellee. 

Elliott,  C.  J. — The  appellee  brought  this  action  before 
William  A.  Pearcey,  justice  of  the  peace.  The  appellants 
applied  for  a  change  of  venue,  their  application  was  granted, 
and  the  ease  sent  to  Richard  H.  McNew,  a  justice  of  the 
peace  of  Oregon  township.  The  appellants  appeared  before 
the  latter  justice  and  demanded  a  trial  by  jury.  The  jury 
returned  a  verdict  against  them,  on  which  a  judgment  was 
entered.  From  this  judgment  an  appeal  was  prosecuted  to 
the  circuit  court.  No  question  was  made  either  in  that  court 
or  before  McNew  as  to  his  authority  to  proceed  in  the  case, 
but  the  transcript  of  McNew  does  not  show  how  the  case 
came  before  him. 

We  think  it  quite  clear  that  the  appearance  of  the  appel- 
lants before  the  latter  justice  of  the  peace  precludes  them 
from  successfully  objecting,  for  the  first  time,  in  this  court 
that  he  had  no  authority  to  try  the  case. 

The  judgment  before  the  justice  of  the  peace  was  for 
seventy  dollars,  and  in  the  circuit  court  for  twenty-two  3% 
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dollars,  but  the  redaction  of  the  amount  of  the  recovery  was, 
as  the  record  afl&rmatively  shows,  caused  by  a  tender  of  fifty 
dollars  made  to  the  appellee.  This  tender  was  made  in  full 
of  the  amount  claimed  by  the  appellee,  and  as  it  was  less 
than  the  amount  due  it  was  ineffective.  The  verdict  of  the 
jury  is,  in  effect,  a  special  one,  showing  specially  the  tender 
and  the  amount  due,  and  we  think  that  on  this  verdict  the 
judgment  of  the  circuit  court  was  not  erroneous,  although 
not  strictly  the  appropriate  formal  one.  We  think,  also, 
that  the  record  shows  that  there  was  no  reduction  of  the 
amount  of  the  judgment  rendered  by  the  justice,  for  it  shows 
that  the  court  adjudged  that  the  plaintiff  was  entitled  to  re- 
cover the  fifty  dollars  tendered,  and  the  sum  of  twenty -two 
3^  dollars,  making  in  the  aggregate  the  sum  of  seventy-two 
^^  dollars,  thus  showing  that  he  was  entitled  to  recover  all 
he  claimed.  There  was,  therefore,  no  error  in  refusing  to  tax 
costs  against  the  appellee.     Barnes  v.  Bates,  28  Ind.  15. 

Judgment  affirmed,  with  five  per  cent,  damages  and  costs. 

Filed  Jan.  26, 1889. 


No.  13,463. 

Lucas,  Abministbator,  v.  Donaldson,  Administrator. 

Dbcedent's  Estate. — Estate  af  a  Deceased  Administrator. — Causes  for  which 
Suit  against  Can  he  Maintained. — The  estate  of  a  deceased  administrator 
can  not  be  subjected  to  the  costs  of  a  suit,  unless  the  administrator  had 
neglected  some  duty,  or  unless  he  had  been  guilty  of  some  default,  for 
which  a  suit  might  have  been  maintained  against  him  had  he  lived. 

Sake. — Bond  of  Deceased  Administraior, — Suit  Upon, — Suit  can  be  main- 
tained on  the  bond  of  a  deceased  administrator  for  the  violation  of  any 
of  the  duties  of  his  trust.    Section  2458,  K.  S.  1881. 
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Same. — Settlement  of  Trust  by  Administrator. — It  is  the  duty  of  the  executor 
or  administrator  to  take  possession  of  trust  funds  which  remain  in  the 
hands  of  the  decedent  at  the  date  of  his  death,  and  to  settle  his  ac- 
counts in  relation  to  the  trust.  The  administrator  or  executor  is  not 
hound  to  proceed  to  the  execution  of  the  trust,  hut  must  preserve  the 
fund  for  those  entitled,  and  must  pay  it  over  to  them,  or  to  some  one 
duly  authorized  to  receive  it,  under  the  order  of  the  proper  court. 

Same. — Pleading. — ComplaiTU  against  an  Estate. —  Whai  it  Must  Contain, — A 
complaint  against  an  estate  need  not  be  technically  formal,  but  it  must 
state  the  facts  essential  to  show  that  the  estate  is  liable  under  the  statute. 

From  the  Montgomery  Circuit  Court. 

i.  J,  CoppagCy  for  appellant. 

G.  W,  Pauly  J.  E.  Humphries^  W,  E.  Humphries  and  W, 
M.  Reeves,  for  appellee. 

Mitchell,  J. — Lucas^  as  administrator  de  bonis  non  of  the 
estate  of  Louisa  C.  O'Roar,  filed  a  claim  against  the  estate  of 
Jpseph  O'Rear,  deceased,  of  which  Donaldson  was  the  ad- 
ministrator. The  complaint,  or  statement  of  the  claim,  was 
in  two  paragraphs.  In  the  first  it  was  alleged  that  Mrs. 
O'Rear  died  in  the  county  of  Montgomery — the  date  of  her 
death  not  being  stated — and  that  Joseph  O'Rear  was  after- 
wards duly  appointed  administrator  of  her  estate,  and  that 
while  so  acting  he  collected  six  hundred  dollars  due  the  estate 
from  one  Patterson,  the  latter  having  executed  his  promissory 
note  payable  to  the  decedent  for  that  sum  in  her  lifetime.  It  is 
averred  that  Joseph  O'Rear  died  in  the  year  1884,  after  hav- 
ing collected  the  money  due  on  the  note  above  mentioned, 
and  that  the  plaintiff,  Lucas,  was  afterwards  appointed  admin- 
istrator de  bonis  non  of  the  estate  of  Louisa  C.  O'Rear,  and 
that  the  defendant,  Donaldson,  was  the  duly  appointed  and 
qualified  administrator  of  the  estate  of  Joseph  O'Rear.  It 
is  alleged  that  the  above  mentioned  "  sum  ol^  six  hundred 
dollars  is  due  the  plaintiff,  with  the  interest  thereon." 

The  averment  in  the  second  paragraph  is,  that  the  defend- 
ant is  indebted  to  the  plaintiff  in  the  sum  of  eight  hundred 
dollars  for  money  collected  by  Joseph  O'Rear  while  admin- 
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istrator  of  the  estate  of  Louisa  C.  O'Rear,  deceased.  To 
this  paragraph  there  is  a  bill  of  particulars  attached  which 
shows  that  the  money  claimed  to  be  due  is  that  collected  on 
the  Patterson  note. 

The  question  is  made  here  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  It  is 
very  certain  that  neither  paragraph  of  the  complaint  states 
a  cause  of  action  against  the  estate  of  Joseph  O'Rear.  The 
&ct8  stated  show  nothing  more  than  that  the  intestate  had, 
prior  to  his  death^  collected  six  hpndred  dollars,  and  interest, 
due  on  a  note  from  one  Patterson,  to  the  estate  of  which  he 
was  the  administrator.  It  may  be  inferred  that  he  died  with 
the  proceeds  of  the  note  in  his  hands,  but  there  is  no  sug- 
gestion that  he  was  in  default  in  respect  to  any  duty  required 
of  him  by  the  statute,  or  that  he  had  in  any  way  violated  his 
trust  as  administrator.  Surely  the  estate  of  a  deceased  ad- 
ministrator can  not  be  subjected  to  the  costs  of  a  suit,  unless 
the  administrator  had  neglected  some  duty,  or  unless  he  had 
been  guilty  of  some  default,  for  which  a  suit  might  have 
been  maintained  against  him  in  case  he  had  lived.  Besides, 
it  does  not  appear  that  the  amount  collected  from  Patterson 
constituted  the  entire  sum  collected  by  the  deceased  admin- 
istrator, or  that  the  state  of  his  account  was  such  that  a 
judgment  for  the  sum  so  collected  would  effect  a  final  settle- 
ment of  his  account  with  the  estate.  Upon  what  principle 
can  this  isolated  item  be  singled  out,  and  a  suit,  in  the  na- 
ture of  a  common  law  action,  maintained  for  it  against  the 
administrator  of  Joseph  O^Rear  ? 

The  duty  of  taking  possession  of  trust  funds  which  re- 
main in  the  hands  of  a  decedent  at  the  date  of  his  death,  and 
of  settling  his  accounts  in  relation  to  the  trust,  is  devolved 
primarily  upon  his  executor  or  administrator.  The  latter  is 
not  bound  to  proceed  in  the  execution  of  the  trust,  but  must 
preserve  the  fund  for  those  entitled,  and  pay  it  over  to  them 
or  to  some  one  duly  authorized  to  receive  it,  under  the  order 
of  the  proper  court.     Silvers  v.  Canary y  114  Ind.  129. 
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It  is  to  be  presumed^  until  the  contrary  appears,  that  the 
administrator  of  Joseph  O'Rear  obtained  possession  of  all 
funds  remaining  on  hand  belonging  to  the  estate  of  Louisa 
C.  O'Rear,  and  that  he  will  pay  them  over  to  the  persons 
entitled;  or,  if  there  be  doubt  or  dispute,  that  he  will  report 
them  with  an  account  of  the  doings  of  his  intestate  to  the 
proper  court  in  due  time. 

If  an  unreasonable  delay  occurs,  an  application  to  the 
court  having  control  of  the  administrator  will  be  effectual  to 
produce  the  fund  and  the  account,  or  a  statement  of  the  rea- 
sons why  they  are  not  forthcoming,  when,  if  the  facts  justify 
it,  a  suit  upon  the  bond  of  his  predecessor  will  accomplish 
the  whole  duty,  and  exhaust  the  power  of  the  administi'ator 
de  bonis  non  in  that  behalf. 

The  remedy  against  the  representatives  of  a  deceased  ad- 
ministrator is  wholly  stsitutory,  the  rule  of  the  common  law 
being  that  a  devastavit  committed  by  an  executor  or  admin- 
istrator was  a  personal  tort,  which  died  with  the  person. 
Young  v.  KinibaU,  8  Blackf.  1 67. 

Accordingly,  it  was  formerly  held  that  an  administrator 
de  bonis  non  could  only  recover  such  of  the  goods,  chattels 
and  choses  in  action  as  remained  unadministered,  and  which 
could  be  distinctly  designated  and  distinguished  as  the  prop- 
erty of  his  intestate,  and  that  he  could  not  call  the  represent- 
ative of  a  deceased  administrator  to  account  for  property 
wasted  or  converted,  even  by  a  suit  upon  the  bond.  Statey  car 
rel.j  V.  Gooding^  8  Blackf.  567  ;  Anthony  v.  MoCally  3  Blackf. 
86 ;  Ferguson  v.  Sweeney y  6  Blackf.  547 ;  Garrich  v.  Carrick, 
23  N.  J.  Eq.  364;  PotU  v.  Smith,  3  Rawle,  361 ;  Rowan  v. 
Kirkpatricky  14  111.  1;  Newhall  v.  Tumey,  14  111.  338; 
Slaughter  v.  Froman,  5  Monroe,  19 ;  ChecUham  v.  Burfoot,  9 
Leigh,  580 ;   Wilson  v.  AmeSy  McAr.  &  M.  278. 

By  section  382,  Revised  Statutes  of  1843,  p.  557,  it  was  pro- 
vided that  "  The  executors  and  administrators  of  every  per- 
son, who,  as  executor,  either  of  right  or  in  his  own  wrong,  or 
as  administrator,  shall  have  wasted  or  converted  to  hid  own 
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use,  any  goods,  chattels,  or  estate  of  any  deceased  person,  shall 
be  chargeable  in  the  same  manner  as  their  testator  or  intestate 
woald  have  been  if  living." 

This  statute  was  available  to  heirs,  legatees,  creditors,  etc., 
but  a  succeeding  administrator  had  no  power  to  sue  under  its 
provisions.     Young  v,  Kimball,  supra. 

Subsequently  other  modifications  of  the  statute  followed, 
and  by  section  2458,  R.  S.  1881,  now  in  force,  creditors,  heirs, 
legatees,  or  surviving  or  succeeding  executors  or  adminis- 
trators, are  authorized  to  sue  on  the  bond  of  any  executor  or 
administrator  in  certain  specified  cases,  and  for  the  violation 
of  any  of  the  duties  of  his  trust.  Day  v.  Worland,  92  Ind. 
75;  GraJiam  v.  State,  ex  reL,  7  Ind.  470;  Myers  v.  SiaJte,  ex 
rely  47  Ind.  293. 

The  infirmity  in  the  complaint  in  the  present  case  is  a  rad- 
ical one.  The  action  is  not  upon  the  bond  of  the  deceased 
administrator,  nor  does  the  complaint  show  any  breach  of 
statutory  duty  whatever,  or  other  violation  of  the  duties  of 
his  trust  by  the  intestate.  It  does  not  appear  that  any  debts 
remain  unpaid,  or  that  there  is  any  property  to  be  adminis- 
tered, or  that  there  is  anv  other  reason  for  the  intervention 
of  an  administrator  de  bonis  non  than  to  obtain  possession 
of  the  money  in  dispute,  and  distribute  it  to  the  persons  en- 
titled. If  nothing  else  remains  to  be  done,  the  intervention 
of  a  new  administrator  is  wholly  unnecessary,  as  in  case  the 
money  is  in  the  hands  of  the  administrator  of  Joseph  O'Rear, 
the  court  can  order  him  to  pay  it  to  those  entitled,  and  if  the 
property  has  all  been  administered  and  converted,  the  proper 
heirs  and  distributees  of  Louisa  C.  O'Rear  can  sue  under  sec- 
tion 2458,  above. 

We  agree  with  counsel  that  a  complaint  against  an  estate 
need  not  be  technically  formal,  but  it  must  state  the  facts  es- 
sential to  show  that  the  estate  is  liable  under  the  statute. 
In  that  respect  the  complaint  under  consideration  is  wholly 
deficient. 

As  to  the  proper  method  of  accounting,  it  is  only  neces- 
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sary  to  say  that  if  it  shall  appear  that  the  deceased  adminis- 
trator distributed  the  residue  of  the  estate,  after  paying  the 
debts  and  costs  of  administration^  to  those  legally  entitled,  or 
if  he  paid  out  the  money  in  good  faith  to,  or  for  the  benefit 
of,  the  proper  heirs  of  his  intestate  in  such  manner  as  that  he 
would  have  been  entitled  under  the  law  to  credit  therefor  id 
case  of  a  final  settlement  made  by  him  while  living,  or  if  that 
has  since  been  done  by  his  administrator,  the  estate  can  not 
be  held  further  liable.  Searcy  v.  State,  ex  rel.,  93  Ind.  566 ; 
Beagan  v.  Long,  21  Ind.  264;  Leaxih  v.  Prebder,  36  Ind. 
415. 

The  foregoing  considerations  lead  to  a  reversal  of  the  judg- 
ment. 

Judgment  reversed,  with  costs. 

Filed  Jan.  29, 1889. 
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Moorman  v.  Wood. 

Pbomissoby  Note. — Judgment, — AssignmenL — Endoner, — Where  the  payee 
of  a  promisflorj  note  obtains  a  judgment  thereon  against  the  makerSiWhich 
he  assigns,  he  can  not  afterwards  maintain  an  action  on  the  note  against 
an  accommodation  endorser. 

Same. —  Who  Prima  Facte  an  Endorser. — ^Where  the  name  of  one  not  the 
payee  is  written  on  the  back  of  a  negotiable  promissory  note,  his  situa- 
tion is  prima  fade  that  of  an  endorser,  and  the  payee  is  bound  to  take 
notice  of  his  rights  as  such. 

Same. — Release  of  Endorser, — Redemption, — Gontrad, — Statute  of  Frauds, — 
Where  a  creditor  bids  in  the  property  of  the  debtor  at  a  sale  under  a 
mortgage,  and  induces  the  latter  not  to  redeem  by  promising  to  take  a 
sheriff's  deed  and  hold  the  land,  which  is  of  value  sufficient  to  satisfy 
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both  his  claim  and  the  mortgage  debt,  as  a  security  for  the  payment  of 
his  claim,  but  violates  his  contract,  he  can  not  afterwards  maintain  an 
action  against  a  surety.  Such  a  contract  is  not  within  the  statute  of 
frauds. 

Attobhet  akd  Cliekt. — Negligence. — Damages, — Where  an  attorney  neg- 
ligently fails  to  take  judgment  against  himself  as  endorser  of  a  promis- 
sory note  which  he  is  employed  to  collect,  he  is  liable  to  hb  client  for 
the  damages  sustained  by  him. 

Saue. — Burden  of  Proof, — The  burden  is  upon  an  attorney  sued  for  neg- 
ligence to  show  that  the  judgment  taken  by  him  was  sufficient  to  pro- 
tect his  client,  and  to  do  this  he  must  show  that  the  property  of  the 
persons  against  whom  judgment  was  taken  was  unencumbered  by  prior 
liens,  or  that  the  client,  by  assignment,  obtained  the  full  value  of  his 
claim. 

Same. — Taking  Judgment, — Diligence, — An  attorney  who  can,  by  the  exer- 
cise of  reasonable  skill  and  diligence,  obtain  judgment  before  the  debt- 
or's property  is  encumbered,  is  bound  to  do  so,  and  the  failure  of  the 
client  to  redeem  from  liens  which,  through  his  negligence,  are  prior  to 
the  judgment,  will  not  release  him  from  liability. 

From  the  Jay  Circuit  Court. 

W.  A.  Thompson^  A.  0,  Marsh  and  J.  W.  Thompsony  for 
appellant. 
E.  L.  Watson  and  J.  8.  Engle,  for  appellee. 

Elliott,  C.  J. — ^The  first  paragraph  of  the  appellant's  com- 
plaint counts  on  a  promissory  note,  in  which  the  appellant  is 
the  payee.  The  second  charges  that  the  defendant  so  negli- 
gently and  unskilfully  conducted  an  action  in  which  he  was 
employed  as  an  attorney  by  the  plaintiff  as  to  cause  the  plain- 
tiff great  loss.  The  second  paragraph  of  the  answer  is  ad- 
dressed to  the  first  paragraph  of  the  complaint.  This  para- 
graph of  the  answer  alleges  that  the  defendant  endorsed  the 
note  for  the  accommodation  of  the  makers ;  that  the  appel- 
lant sued  on  the  note  and  recovered  judgment  against  the 
makers;  that,  at  the  time  the  judgment  was  entered,  Jacob 
B.  Blazer,  one  of  the  makers,  was  the  owner  of  two  hundred 
acres  of  land  of  the  value  of  ten  thousand  dollars,  and  that 
the  judgment  became  a  lien  on  this  land ;  that  the  land,  over 
Vol.  117.— 10 
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all  encumbrauces,  far  exceeded  in  value  the  amouDt  of  the 
judgment;  that  the  land  was  ample  security  for  the  judg- 
ment obtained  on  the  note;  that  while  the  judgment  was 
still  in  full  force  the  appellant  assigned  all  of  his  interest  in 
it  to  Cornelius  Corwin. 

The  assignment  of  the  judgment  transferred  the  lien  to 
Corwin,  and  it  seems  clear  that  Moorman  could  not  enforce 
payment  from  the  endorser  after  parting  with  the  judgment 
against  the  makers  of  the  note.  As  t-o  the  makers,  the  note 
was  unquestionably  merged  in  the  judgment.  Bowen  v. 
Eichel,  91  Ind.  22,  and  authorities  cited. 

We  confess  that  we  are  unable  to  perceive  how  the  as- 
signee could  hold  the  judgment  against  the  makers,  and  the 
assignor  still  have  a  right  of  action  against  the  endorser.  The 
assignment  of  the  judgment  carried  the  note  bound  up  in  it, 
and  if  there  is  any  right  of  action  against  the  endorser  it 
must  be  in  the  assignee  of  the  judgment.  The  assignee  be- 
came the  exclusive  owner  of  the  judgment,  and  as  such 
owner  he  was  invested  with  all  its  incidents.  We  can  not 
conceive  upon  what  principle  it  can  be  held  that  one  party 
may  have  a  right  of  action  against  an  endorser,  while  an- 
other has  the  whole  claim  against  the  makers.  One  incident 
of  the  judgment  was  the  lien,  and  as  this  lien  was  in  the  as- 
signee of  the  judgment,  Moorman  did  not,  and  could  not, 
control  the  security  which  it  afforded.  The  right  to  this 
security  being  in  Corwin,  there  was  nothing  to  which  the  en- 
dorser could  have  resorted  if  Moorman  had  enforced  pay- 
ment from  him.  In  the  event  that  the  endorser  should  pay 
the  note,  he  would  unquestionably  be  entitled  to  be  subro- 
gated to  the  rights  of  the  creditor  of  the  principal,  and  might 
take,  as  an  indemnity,  the  security  held  by  the  creditor. 
Sheldon  Sub.,  sections  119-123;  Brandt  Sur.,  sections  370- 
373 ;  Sample  v.  Cochran,  82  Ind.  260. 

But  Moorman,  although  he  once  held  a  judgment  Hen, 
holds  no  security,  for  the  Hen  of  tlie  judgment  has  passed 
from  him  to  his  assignee,  and  it  must  follow  that  the  only 
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privity  of  contract. is  that  which  exists  between  the  assignee 
of  the  judgment  and  the  appellee. 

We  agree  with  the  appellant^s  counsel  that  a  pleading 
must  proceed  on  a  definite  theory,  and  that  it  must  be  suffi- 
cient on  the  theory  adopted.  MeacaJl  v.  Tulli/y  91  Ind.  96, 
and  cases  cited;  Lane  v.  Sohlemmer,  114  Ind.  296,  and  cases 
cited.  We  also  recognize  and  approve  the  doctrine  declared 
in  the  cases  cited  by  appellant,  that  a  party  will  be  Iveld  to 
the  theory  he  assumes  to  develop.  Graham  v.  Nowlin,  54 
Ind.  389 ;  Reissner  v.  Oxley^  80  Ind.  580 ;  Carver  v.  Carver y 
97  Ind.  497,  516 ;  Buchanan  v.  StaUy  ex  rely  106  Ind.  251 ; 
LouisvilUy  etc.y  R.  W.  Co.  v.  Woody  113  Ind.  544,  664.  But 
we  can  not  agree  that  the  opposing  counsel  may  assume, 
without  proof,  what  the  theory  of  a  pleading  is,  and  this  we 
think  the  learned  counsel  of  the  appellant  have  done  in  this 
instance. 

We  can  not  see  that  the  decision  in  Rodenbarger  v.  Brawb- 
letty  78  Ind.  213,  supports  apjiellant's  contention.  It  may  be 
that  if  Moorman  had  remained  the  owner  of  the  judgment 
he  could  have  maintained  an  action  against  the  appellee,  but 
he  divested  himself  of  all  right  in  the  judgment,  and  thus 
transferred  the  security.  If  Wood  should  pay  the  note  to 
Moorman,  the  payment  would  not  destroy  the  rights  of 
Moorman's  assignee;  he  might  still  enforce  his  judgment. 
This  must  be  true,  or  else  it  must  be  true  that  a  payee  may 
obtain  judgment  against  the  makers  of  a  note,  assign  that 
judgment,  then  accept  payment  from  an  accommodation  en- 
dorser, and  thus  extinguish  the  judgment  as  in  favor  of  his 
assignee,  although  the  assignee  had  the  prior  right  and  ample 
security.  This  result  can  only  be  avoided  by  holding  that 
the  entire  debt  evidenced  by  the  note  passes,  as  against  a 
surety  or  an  endorser,  to  the  assignee  of  the  judgment.  This 
conclusion  is  the  only  one  which  will  preserve  the  endorser's 
right  of  subrogation,  and,  as  this  right  must  be  preserved, 
this  is  the  only  valid  conclusion.  The  note  is  not  the  debt, 
it  is  simply  the  evidence  of  the  debt,  and  when  the  debt 
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passed  to  Corwin^  Moorman  was  no  longer  in  a  situation  to 
extinguish  it^  or  to  impair  his  assignee's  lien^  or  to  destroy 
the  endorser's  right  of  subrogation. 

The  case  of  Noble  v.  Merrill,  48  Maine^  140,  is  not  in  point, 
for  what  was  there  held  is,  that  the  assignment  of  a  part  of  a 
judgment  does  not  extinguish  the  part  not  assigned.  There 
is  no  such  question  here.  The  question  here  is,  can  a  cred- 
itor, who  has  assigned  the  whole  judgment  taken  on  a  prom- 
issory note,  recover  judgment  against  an  endorser? 

An  entire  demand,  such  as  a  promissory  note  constitutes, 
can  not  be  split  into  parts,  and,  as  the  answer  avers  that  the 
judgment  was  taken  on  the  note,  it  is  made  to  appear,  j^Wma 
facie,  at  least,  that  it  was  for  the  entire  demand.  Especially 
is  this  so,  for  the  reason  that  the  answer  avers  that  the  judg- 
ment was  rendered  on  the  note  for  | ,  since  the  most  that 

can  be  said,  in  any  event,  is  that  there  is  some  uncertainty 
in  the  pleading.     The  remedy  for  such  a  defect  is  by  motion. 

The  name  of  the  payee  is  written  in  the  body  of  the  note, 
and  Wood's  name  is  written  on  the  back.  Prima  facie,  the 
situation  of  Wood  is  that  of  an  endorser,  as  the  note  is  ne- 
gotiable by  the  law  merchant.  The  law  imports  into  the 
endorsement  of  a  promissory  note  governed  by  the  law  mer- 
chant, a  contract  which,  as  a  general  rule,  can  not  be 
contradicted  by  parol  evidence.  Pool  v.  Anderson,  116 
Ind.  88;  Knopf  y.  3forel,  111  Ind.  570;  Stocky.  Beach,  74 
Ind.  571 ;  Kealing  v.  Vansickle,  74  Ind.  529. 

We  need  not  here  inquire  whether  there  are,  or  are  not, 
exceptions  to  the  general  rule,  for  all  that  we  are  required  to 
decide  is  that  the  endorsement  created,jpnma/acie,  the  liability 
of  an  endorser.  We  are  not  concerned  with  a  question  be- 
tween the  debtors  themselves  as  to  their  respective  rights 
against  each  other,  but  our  investigation  relates  solely  to  the 
rights  of  an  endorser  against  the  payee.  The  question  is, 
therefore,  essentially  different  from  what  it  would  be  if  the 
<'ase  were  one  between  the  makers  and  the  endorser.  Knopf 
V.  Morel,  supra. 


NOVEMBER  TERM,  1888.  149 

Moorman  v.  Wood. 

The  appellee  occupied  a  position  so  far  analogous  to  that 
of  a  surety  as  to  be  entitled  to  be  subrogated  to  the  securities 
held  by  the  creditor.  PownaJ  v.  Ferrand,  13  Eng.  C.  L. 
230;  Carter  v.  Black,  4  Dev.  &  Bat.  425. 

The  note  on  its  face  informed  the  payee  of  the  contract  of 
the  appellee,  and  that  it  was  that  of  an  endorser.  Hoffman 
V.  Butler f  105  Ind.  371.  This  information  charged  the  payee 
with  notice  of  the  rights  of  the  appellee  under  that  contract, 
and  he  was,  therefore,  bound  to  know  that  the  relinquish- 
ment or  transfer  of  a  lien  which  secured  the  payment  of  the 
note  relinquished  his  right  to  enforce  payment  from  the 
endorser.  This  must  result,  if  it  be  true,  as  it  certainly  is, 
that  an  endorser  is  entitled  to  be  subrogated  to  the  security 
held  by  the  creditor.  Commercial  Nat'l  Bank  v.  Henninger, 
105  Pa.  St.  496;  Union  Nat'l  Bank  v.  Cooley,  27  La.  Ann. 
202 ;  Stallinga  v.  Bank  of  Americvs,  59  Ga.  701 ;  Crawford 
V.  Logan,  97  111.  396;  Pacific  Bank  v.  Mitchell,  9  Metcf. 
297;  Trimble  v.  TTiome,  16  Johns.  152;  Wallace  v.  McCon- 
neU,  13  Peters,  136. 

The  endorser  who  pays  a  note  is  undoubtedly  entitled  to 
his  recourse  against  the  makers,  and  this  recourse  he  can  not 
have  where  the  judgment  against  the  makers  has  been  as- 
signed. 

The  question  here  is  not  whether  the  judgment  taken 
against  the  makers  extinguished  the  debt,  but  the  question  is, 
what  was  the  effect  of  the  assignment  of  the  judgment  upon 
the  right  of  Moorman  to  sue  the  endorser  ?  Such  cases  as 
Perry  v.  Saunders,  36  Iowa,  427,  and  Shields  v.  Moore,  84 
Ind.  440,  can,  therefore,  exert  no  controlling  influence  in  the 
case.  The  payee  of  the  note  by  assigning  the  judgment 
stripped  himself  of  all  right,  and  made  it  impossible  that 
the  endorser  should,  as  against  him,  assert  the  right  of  sub- 
rogation, thus  making  it  evident  that  there  is  no  right  of 
action  in  him.  What  the  rights  of  Corwin,  the  assignee,  are, 
against  the  endorser,  is  quite  another  question. 

The  ingenious  argument  of  appellant's  counsel  rests  on  ar. 
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illicit  assamptioD ;  they  assume  that  Wood  can  not  defeat 
Moorman  unless  he  shows  a  full  and  consummated  right  to 
subrogation.  This  assumption  is  utterly  indefensible.  It  was 
enough  for  the  endorser  to  show  that  Moorman  had  made  it 
impossible  that  the  right  of  subrogation  could  ever  exist. 
This  rule  is  asserted  in  the  almost  countless  cases  where  it  is 
held  that  the  release  of  any  security  or  right  of  recourse  re- 
leases the  endorser.  Moorman  certainly  released  these  rights 
so  far  as  he  could,  and  in  him,  at  least,  there  is  no  cause  of 
action,  whatever  may  be  the  rights  of  the  assignee  of  the 
judgment. 

It  is  not  the  right  of  Moorman  to  challenge  the  validity 
of  his  own  assignment,  much  less  has  he  a  right  to  demand 
that  the  appellee  should  show  that  his  own  assignee  was  not 
a  mere  volunteer. 

If  the  fourth  paragraph  of  the  answer  professed  to  answer 
only  the  first  paragraph  of  the  complaint  instead  of  assuming 
to  answer  both  the  paragraphs,  we  should  have  no  difficulty  in 
holding  it  to  be  sufficient,  for  it  pleads  substantially  the  same 
facts  as  the  second.  But  the  question  whether  the  fourth 
paragraph  answers  the  cause  of  action  set  forth  in  the  second 
paragraph  of  the  complaint  can  not  be  disposed  of  upon  the 
grounds  on  which  the  second  paragraph  of  the  answer  is  held 
to  be  good.  The  appellee  was  guilty  of  a  tort,  for,  as  he 
confesses — by  not  denying — he  negligently  sacrificed  the  in- 
terests of  his  client.  His  breach  of  professional  duty  gave 
his  client  a  complete  right  of  action.  This  right  of  action 
was  independent  of  that  resting  on  the  note,  and  we  can  not 
perceive  how  the  assignment  of  the  one  transferred  or  ex- 
tinguished the  other.  It  may  be  that  the  answer  is  good  as 
a  plea  in  mitigation  of  damages,  but  it  is  not  good  as  a  plea 
in  bar,  and,  therefore,  as  it  goes  to  the  whole  claim,  it  is  bad. 
We  are  inclined  to  the  opinion  that  the  damages  arising  from 
the  appellee's  breach  of  duty  may  be  lessened  by  proving  the 
value  of  the  judgment  obtained  by  him  for  his  client,  but 
we  are  unwilling  to  hold  that  he  can  completely  defeat  the 
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action  by  showing  that  the  appellant  assigned  the  judgment 
he  obtained.  It  was  the  duty  of  the  appellee  to  have 
promptly  taken  judgment  against  the  makers  of  the  note 
and  against  himself,  or  else  not  to  have  accepted  employment 
from  the  appellant.  Where  an  attorney  is  confessedly  guilty 
of  a  tort,  springing  from  a  neglect  of  duty,  he  must  show 
that  no  loss  accrued  to  his  client,  or  he  must  respond  in 
damages.  He  must  aver  and  prove  that  the  judgment  he 
did  take  was  sufficient  to  fully  protect  his  client,  and  he  can 
not  put  upon  the  client  the  burden  of  showing  that  the  judg- 
ment fully  compensated  him.  In  order  to  accomplish  this 
result  the  negligent  attorney  must  show  that  the  property 
was  free  from  encumbrances,  or  that  the  client,  by  assignment, 
secured  the  full  value  of  his  claim.  He  has  no  right,  in  such 
a  case  as  this,  to  demand  that  the  courts  should  presume  that 
there  were  no  liens,  nor  has  he  a  right  to  demand  that  the 
courts  should  compel  the  client  to  redeem  from  prior  liens, 
nor  has  he  a  right  to  demand  that  the  courts  should  pre- 
sume that  the  full  value  of  the  claim  was  realized  from  the 
assignment  of  the  judgment. 

The  answer  under  immediate  mention  not  only  fails  to 
show  that  there  were  no  prior  encumbrances  on  the  land  on 
which  the  judgment  became  a  lien,  but,  on  the  contrary,  it 
avers  that  there  were  such  liens.  In  view  of  the  fact  that 
there  was  a  breach  of  duty,  which,  as  the  complaint  avers, 
and  as  the  answer  admits,  caused  the  appellant  to  lose  his 
claim,  the  wrong-doer  can  escape  liability  only  by  showing 
that  the  loss  must  have  resulted  even  if  he  had  done  his  duty, 
and  this  answer  is  far  from  showing  this,  for  it  is  not  averred 
that  there  were  any  liens  on  the  land  of  the  debtor  when  the 
appellee  undertook  to  collect  the  note,  nor  is  it  averred  that 
a  judgment,  if  taken  seasonably,  would  not  have  constituted 
the  paramount  lien. 

Moorman  had  a  right,  as  against  the  attorney  guilty  of 
neglecting  his  duty,  to  sell  the  judgment  for  what  it  would 
bring,  provided  that  he  acted  in  good  faith  and  with  reason- 
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able  diligence.  The  attorney  has  no  right  to  ask  immunity 
from  the  consequences  of  his  own  wrong,  upon  the  ground 
that  the  client  should  have  bought  the  encumbered  land,  and 
redeemed  from  the  encumbrances.  An  attorney  who  can,  by 
the  exercise  of  reasonable  skill  and  diligence,  obtain  judgment 
before  the  debtor^s  property  is  encumbered,  is  bound  to  do 
so.  He  has  no  right  to  place  his  client's  interests  in  jeopardy, 
and  they  are  in  jeopardy  wherever  there  are  prior  liens  on 
the  debtor's  property.  Not  every  creditor  can  redeem  from 
prior  encumbrances,  and  to  require  him  to  do  so,  when  care, 
diligence  and  skill  on  the  part  of  the  attorney  would  relieve 
him  of  that  burden,  is  an  inexcusable  breach  of  duty. 

Where  the  client  shows  negligence,  the  law  justly  casts 
upon  the  attorney  the  burden  of  showing  an  adequate  excuse. 
If  diligence  would  have  been  ineffectual,  it  is  for  the  attorney 
to  show  it.  Bourne  v.  Biggies,  2  Chit.  311 ;  Brock  v. 
Ba7me8y  40  Barl).  521;  Howell  v.  Ransom,  11  Paige,  538; 
Jennings  v.  MoOonnel,  17  111.  148;  Godefroy  v.  Jay,  7 
Bing.  413. 

There  is  reason  for  extending  this  rule,  none  for  its  abridg- 
ment. In  this  instance  the  complaint  avers  that  the  defend- 
ant "fraudulently  refused  and  neglected  to  take  judgment 
against  himself,"  and  that  "  he  so  carelessly,  negligently  and 
unskilfully  conducted  the  matter  of  collecting  the  judgment 
and  claim,  that  by  his  delay,  carelessness  and  want  of  skill 
he  did  not  collect  the  debt,  and  the  debtors  became  insolvent 
and  left  the  State."  The  answer  fully  confesses  the  truth  of 
these  allegations,  but  falls  far  short  of  avoiding  them. 

One  who  assumes  the  profession  of  an  attorney  and  coun- 
sellor at  law,  takes  upon  himself  important  duties  and  heavy 
responsibilities.  He  occupies  a  position  of  trust  and  confi- 
dence, and  his  client  has  a  right  to  demand  of  him  that  he 
possess  reasonable  learning  and  skill,  that  he  shall  exercise 
with  reasonable  care  and  diligence  that  skill,  and  that  he 
shall  exercise  it  in  the  utmost  good  faith.  This  has  ever 
been  the  law.   Even  when  lawyers  accepted  no  compensation, 
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the  rule  was  unfalteringly  enforced^  and  it  is  now,  when  com- 
pensation is  not  a  matter  of  favor,  but  of  right,  more  than 
ever  the  duty  of  the  courts  to  give  it  full  force.  If  men  as- 
sume duties  they  can  not  discharge,  or  will  not  perform,  they 
must  respond  in  damages  to  those  injured  by  their  neglect  or 
failure. 

The  third  paragraph  of  the  answer  is  directed  to  the  first 
paragraph  of  the  complaint,  and  is  good.  The  substance  of 
it  is  this :  The  land  on  which  Moorman^s  judgment  was  a 
Hen  was  sold  on  a  decree  foreclosing  a  prior  mortgage,  and 
bought  by  him ;  the  makers  of  the  note  made  preparations 
to  redeem,  and  so  informed  him ;  he  agreed  with  them  that 
if  they  would  not  redeem  he  would,  at  the  expiration  of  the 
year  allowed  for  redemption,  take  a  sheriff^s  deed,  and  hold 
the  land  as  security  for  the  payment  of  his  judgment  against 
them ;  the  land  was  more  than  sufficient  to  pay  the  mortgage 
and  judgment  liens.  Moorman  incapacitated  himself  from 
performing  his  contract  by  assigning  the  sheriff's  certificate  to 
Allen  T.  Lewis,  by  whom  a  deed  was  received  from  the  sher- 
iff, investing  him  with  title. 

The  appellee's  principals  had  a  right  to  redeem  the  land. 
This  right  they  yielded  in  consideration  of  Moorman's  prom- 
ise. There  was,  therefore,  a  contract  resting  on  a  sufficient 
consideration.  The  contract  was  not  within  the  statute  of 
frauds,  for  it  is  well  settled  that  a  contract  preserving  to  a 
redemptioner  his  right,  or  purchasing  it  from  him,  is  not 
within  the  spirit  or  letter  of  the  statute.  Tinkler  v.  Swaynie, 
71  Ind.  562 ;  MeOuat  v.  Cathcart,  84  Ind.  567 ;  BuU  v.  Butt, 
91  Ind.  305;  Rector  v.  Shirk,  92  Ind.  31;  McMakin  v. 
Schenck,  98  Ind.  264 ;  Cox  v.  Ratdiffe,  105  Ind.  374 ;  Grif- 
fin V.  Coffey,  9  B.  Mon.  452 ;  Martin  v.  Martin,  16  B.  Mon.  8. 

The  ruling  proposition  is  well  stated  in  Cox  v.  Ratcliffe, 
supra,  where  it  was  said  by  Mitchell,  J.,  that  "  Such  a 
contract  is  not  void  within  the  statute  of  frauds,  and  if  the 
purchaser  was  thereby  thrown  off  his  guard,  and  in  reliance 
thereon  failed  to  redeem,  the  contract  will  be  enforced  even 
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though  no  money  was  paid  to  secure  such  extension/'  This 
doctrine  is  most  just  and  equitable.  To  permit  a  man  who 
induces  another  to  yield  a  right  to  redeem^to  repudiate  his 
contract,  and  thus  defeat  a  redemption,  would  shock  every 
right-thinking  man's  sense  of  justice. 

In  such  cases  as  this,  the  redemptioner  has  an  existing  in- 
terest in  the  land,  and  he  acquires  no  new  estate  by  the  post- 
ponement of  the  time  for  redemption,  nor  does  the  holder  of 
the  sheriff's  certificate  part  with  any  estate  in  the  land.  All 
that  the  latter  does  is  to  grant  the  redemptioner  time  in 
which  to  exercise  his  pre-existing  right.  It  is  this  element 
which  distinguishes  this  case  from  Rucker  v.  Stedman,  73 
lud.  396,  and  cases  of  the  same  class. 

For  the  error  in  overruling  the  demurrer  to  the  fourth 
paragraph  of  the  answer^  the  judgment  is  reversed. 

Filed  Jan.  29, 1889. 


No.  12,347. 
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Pabtkebship. — Sale  by  One  Partner  to  Another, — Agreement  to  Pay  Firm 
Debts, — A  sale  by  one  partner  to  another  of  his  interest  in  the  firm  prop- 
erty, the  purchasing  partner  agreeing  in  consideration  of  the  transfer  to 
pay  the  firm  debts,  vests  title  in  the  latter,  in  the  absence  of  fraud,  and 
he  becomes  individually  liable  to  the  partnership  creditors. 

Exemption  fbom  Execution. — Partnership  Property, — Severance  of  Interest. 
— A  partner  is  not  entitled  to  claim  firm  property  as  exempt  from  exe- 
cution, but  if  a  severance  takes  place,  or  if  one  partner  becomes  the 
owner  of  the  whole  of  the  partnership  property  by  purchase  from  his 
co-partner,  then  an  exemption  may  be  claimed. 

Same. —  When  Severance  May  Take  Place. — Partners,  acting  in  good  faith, 
have  a  right  to  sever  their  joint  interest  in  the  firm  property  by  con- 
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tract  of  sale  from  one  partner  to  another,  or  by  a  division  of  the  prop^ 
erty  between  them,at  any  time  before  the  firm  creditors  obtain  a  lien  there- 
on, and  thereafter  claim  an  exemption  from  execution,  although  at  the 
time  of  the  severance  the  firm  be  insolvent. 
Witness. — ExaminaHon  of. — Leading  Questions. — Unless  it  appears  that  the 
trial  court  abused  its  discretion  in  allowing  leading  questions  to  be  put 
to  a  witnessi  a  judgment  will  not  be  reversed  on  that  account. 

From  the  Marion  Superior  Court. 

ff.  J.  MilligaTif  for  appellant. 
H,  C.  AlleUy  for  appellees. 

Olds,  J. — This  is  an  action  of  replevin  brought  by  appel- 
lee Werbe  against  appellant  and  appellee  Plummer.  Plum- 
mer  filed  a  disclaimer  in  the  court  below  and  is  only  a  formal 
party. 

The  court  made  a  special  finding  of  facts,  and  stated  con- 
clusions of  law  thereon.  Appellant  excepted  to  the  conclu- 
sions of  law,  and  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  judgment  entered  for  appellee  Werbe.  The 
facts  found  by  the  court  are  as  follows: 

On  November  27th,  1883,  Henry  Schnull  and  William  A. 
Krag  recovered  three  several  judgments  against  appellee 
Werbe  and  one  Ruth  Domauget,  before  Charles  B.  Feible- 
man,  a  justice  of  the  peace,  in  Indianapolis,  as  follows :  One 
for  $166.40  and  costs;  one  for  $181.64  and  costs,  and  one 
for  $167.25  and  costs.  It  being  made  to  appear  by  affidavit 
that  delay  would  endanger  their  collection,  on  the  same  day 
executions  were  issued  on  said  judgments  and  placed  in  the 
hands  of  the  appellant,  Goudy,  as  constable.  On  the  same 
day  appellant,  as  constable,  levied  said  executions  on  the 
property  described  in  the  complaint  as  the  property  of  the 
firm  of  E.  F.  G.  Werbe  &  Co.,  composed  of  appellee  Werbe 
and  Domauget,  and  took  possession  of  the  property. 

At  the  time  of  said  levy,  and  for  a  long  time  prior  thereto, 
appellee  Werbe  was  a  married  man  and  a  householder,  re- 
siding in  the  city  of  Indianapolis  w;ith  his  family. 

On  November  21st,  1883,  the  firm  composed  of  Werbe 
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and  Domauget  were  carrying  on  the  business  of  retail  gro- 
cers in  the  city  of  Indianapolis^  and  being  indebted  to 
SchnuU  &  Krag  for  groceries  theretofore  sold  them,  they 
executed  to  Schnull  &  Krag  their  three  promissory  notes  in 
settlement  of  said  indebtedness,  payable  one  day  after  date, 
signed  by  the  firm  name  of  E.  F.  G.  Werbe  &  Co.,  and  it  was 
upon  these  three  notes  that  the  judgments  were  rendered. 
The  suits  on  the  notes  were  commenced  November  24th,  1883, 
and  summons  served  the  same  day,  returnable  on  November 
27th,  1883,  at  nine  o'clock  A.  m.  After  the  service  of  said 
summons,  to  wit,  November  26th,  1883,  Werbe  &  Co.,  being 
indebted  to  Stephens  &  Co.,  of  Cleveland,  Ohio,  in  the  sum 
of  $400,  settled  with  them  by  giving  them  part  of  the  goods 
purchased  of  Stephens  &  Co.,  which  constituted  part  of  the 
stock  of  Werbe  &  Co.,  to  the  amount  and  value  of  $250, 
and  for  the  balance  of  the  debt  to  Stephens  &  Co.,  executed 
a  chattel  mortgage  on  the  other  goods  and  property  of  the 
firm.  On  the  same  day,  November  26th,  1883,  Werbe  and 
Domauget  entered  into  a  written  agreement  dissolving  the 
partnership  existing  between  them,  and  in  consideration  of 
$200  paid  Domauget  by  Werbe,  and  in  consideration  that 
Werbe  assumed  and  agreed  to  pay  all  the  debts  and  liabili- 
ties of  the  firm  of  every  kind  and  nature,  Domauget  sold  and 
transferred  to  Werbe  all  her  right  and  interest  in  the  firm 
business  and  all  the  property  held  and  owned  by  them  as 
such  partners,  of  every  nature  and  kind,  particularly  describ- 
ing some  portion  of  the  property  which  was  to  be  held  and 
owned  by  Werbe  in  his  own  right  exclusively  ;  that  Domau- 
get was  the  mother-in-law  of  Werbe;  she  was  sixty-five 
years  old,  was  in  feeble  health,  and  was  making  her  home 
with  Werbe,  having  little  or  no  knowledge  of  the  business. 
In  pursuance  of  the  written  contract,  the  firm  was  dissolved 
on  the  26th  day  of  November,  1883,  and  Domauget  received 
$200  cash,  and  Werbe  took  the  firm  assets  and  assumed  the 
firm  debts.     Werbe  took  exclusive  possession  of  the  prop- 
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erty,  including  the  property  involved  in  this  case,  and  there- 
after held  it. 

At  the  date  of  the  dissolution  the  assets  of  the  firm  con- 
sisted of  merchandise  of  the  value  of  $762.48,  and  small  ac- 
counts, aggregating  $1,396.95,  but  only  of  the  value  of 
1137.52,  in  addition  to  the  $200  paid  Mrs.  Domauget. 

At  the  date  of  dissolution  the  firm  was  indebted  to  various 
ci'editors  in  the  sum  of  $800,  after  payment  of  Stephens  & 
Co.'s  debt,  Werbe  had  no  individual  property,  but  was  in- 
debted on  a  judgment  in  the  sum  of  $200.  Mrs.  Domauget 
had  no  property  except  her  interest  4n  the  firm. 

On  the  morning  of  November  27th,  1883,  at  10  o'clock, 
Werbe  and  Domauget,  without  fraudulent  intent,  voluntarily 
entered  their  appearance  to  the  actions  that  day  filed  against 
them  before  T.  W.  Pease,  a  justice  of  the  peace,  and  by  agree- 
ment judgments  were  entered  in  said  cases  upon  the  firm 
debts  as  follows :  In  favor  of  Blanton,  Watson  &  Co.  for 
$71.80,  and  costs;  in  favor  of  By  ram,  Cornelius  &  Co., 
$49.42,  and  costs;  and  in  favor  of  Raschig  for  $55.80. 
Executions  were  at  once  issued  on  said  last  described  judg- 
ments, and  placed  in  the  hands  of  Hiram  Plummer,  a  duly 
qualified  constable,  who  at  once  levied  the  executions  upon 
all  of  the  property  turned  over  by  the  firm  of  Werbe  &  Co. 
to  Werbe  on  the  preceding  day,  and  including  the  property 
in  this  case.  Appellant  Goudy  levied  his  executions  later  in 
the  day  on  the  same  property. 

Before  the  day  of  sale,  Werbe  filed  with  said  constables 
Plummer  and  Goudy  his  schedule  of  all  his  property  of  every 
nature,  in  due  form  of  law,  properly  executed  and  verified, 
which  schedule  included  the  property  involved  in  this  case 
and  claimed  to  be  exempt.  Werbe  thereupon  demanded  that 
the  property  in  question  be  set  ofi^  to  him  as  exempt,  but 
Plummer  took  and  sold  upon  his  execution  all  the  property 
save  what  was  so  claimed  as  exempt,  and  left  for  Goudy  only 
the  property  claimed  as  exempt,  the  same  being  of  the  value 
of  $524.     Goudy  refused  to  deliver  said  property  to  Werbe, 
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but  claimed  it  was  firm  property,  and  not  exempt  from  ex- 
ecution, and  after  the  commencement  of  this  suit  sold  said 
property  as  the  property  of  the  firm  of  Werbe  &  Co.        . 

At  the  time  of  the  dissolution  and  transfer  from  Domauget 
to  Werbe,  neither  said  Domauget  nor  Werbe  intended  or  de- 
signed to  cheat,  defraud  or  hinder  or  delay  SchnuU  &  Krag, 
or  any  other  creditor,  nor  was  the  transfer  made  for  the  pui^ 
pose  of  securing  an  exemption. 

As  a  conclusion  of  law  the  court  found  for  the  plaintiff 
Werbe ;  that  he  was  entitled  to  a  return  of  the  property  so 
sold,  to  a  personal  judgment  for  the  value  thereof,  the  return 
of  the  property  to  act  as  a  satisfaction  of  the  judgment  to  be 
rendered.  The  judgment  provided  that  Werbe  was  the 
owner  and  entitled  to  the  possession  of  the  property  at  the 
time  of  the  commencement  of  this  suit,  and  that  Goudy  un- 
lawfully detained  the  same. 

It  is  contended  by  counsel  for  the  appellant  that  the  facts 
found  by  the  court  entitled  him  to  judgment  in  his  favor,  and 
if  they  do  not,  the  evidence  shows  a  state  of  facts  different 
from  that  found  by  the  court. 

It  is  further  contended  by  counsel,  that  the  facts  found 
by  the  court  show  such  a  disposition  of  the  firm  prop- 
erty  by  the  firm  of  Werbe  &  Co.  as  operated  as  a  fraud 
against  the  creditors,  and  that  such  transfer  of  the  firm  prop- 
erty from  the  firm  to  Werbe  by  Domauget  selling  her  interest 
in  the  property  to  Werbe,  when  the  firm  was  insolvent,  in 
consideration  of  $200,  and  Werbe's  agreement  to  pay  the 
firm  debts,  is  void  as  to  the  creditors ;  that  this  is  true  not- 
withstanding there  was  no  moral  turpitude  on  the  part  of  the 
partners ;  that  they  are  conclusively  presumed  to  intend  the 
natural  consequences  of  their  own  acts,  and  are  not  relieved 
therefrom  by  reason  of  there  being  no  moral  turpitude  on 
their  part ;  that  the  finding  of  the  fact  by  the  court  that  neither 
of  the  partners  intended  or  designed  to  cheat,  defraud,  hinder 
or  delay  Schnull  &  Krag,  or  any  other  creditor,  and  that  the 
transfer  was  not  made  for  the  purpose  of  securing  an  exemj)- 
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tion,  only  amounts  to  a  finding  that  there  was  no  moral 
turpitude  on  the  part  of  the  partners. 

It  is  first  important  to  determine  whether  the  transfer 
made  by  the  partners^  Werbe  and  Domauget,  severing  the 
joint  interest  in  the  partnership  property,  and  Werbe  taking 
all  the  property  and  agreeing  to  pay  all  the  debts,  did  operate 
as  a  fraud.  By  the  terms  of  the  sale  of  Domauget's  interest 
in  the  firm  property  to  Werbe,  and  Werbe  agreeing  to  pay 
the  firm  debts,  in  the  absence  of  fraud  the  property  became 
the  individual  property  of  Werbe,  and  he  was  individually 
liable  for  the  firm  debts.  The  creditors  might  have  availed 
themselves  of  the  contract  and  sued  Werbe  individually, 
and  if  he  had  individual  property,  they  could  have  sub- 
jected it  to  sale  for  the  payment  of  their  claims.  They 
would  have  been  placed  on  an  equal  footing  with  his  indi- 
vidual creditors,  and  could  not  have  been  postponed  from 
subjecting  individual  assets  to  payment  of  their  debts  until 
after  the  individual  creditors  were  paid.  In  the  absence  of 
fraud  they  became  his  individual  creditors;  the  property 
became  his  individual  property.  The  firm  creditors  had  no 
lien  on  the  firm  property.      Warren  v.  Farmer,  100  Ind.  593. 

It  is  asserted  that  there  is  no  right  of  exemption  out  of 
firm  property.  That  may  be  regarded  as  the  settled  law, 
and  the  weight  of  authorities  is  no  doubt  in  support  of 
this  doctrine,  though  the  case  on  which  all  the  decisions 
in  other  later  cases  are  based  in  this  State  is  that  of 
Love  V.  Blair,  72  Ind.  281,  and  the  court  in  that  case  does 
not  so  hold.  It  is  stated  in  the  opinion  that  "  The  weight  of 
authority  is  decidedly  in  favor  of  the  proposition,  that  one 
partner  can  not  claim  any  part  of  the  property  of  an  exist- 
ing partnership  as  exempt  from  sale  upon  execution  against 
him."  It  is  further  said  :  ^*  There  is,  indeed,  considerable 
conflict  upon  this  question,  and  many  courts  declare  the  rule 
different  from  that  stated.  But,  however  it  may  be  as  to  the 
rule  just  stated,  it  is  very  clear  that  one  partner  can  not 
claim  as  exempt  partnership  property  mortgaged   by  the 


160  SUPREME  COURT  OF  INDIANA, 

Goudy  V.  Werbe  el  al, 

partnership  to  secure  a  partnership  debt."  In  the  cases  fol- 
lowing it  is  assumed  that  the  question  was  decided  in  this  case, 
when  in  fact  it  was  not.  Yet  it  is  proper  to  regard  it  as 
settled  in  this  State^  that  there  is  no  right  of  exemption 
of  firm  property,  but  this  only  applies  while  it  remains  firm 
property.  When  the  joint  interest  in  the  property  is  sev- 
ered by  the  sale  of  one  of  the  partners  to  the  other  of  his  in- 
terest in  the  firm  property,  then  it  is  no  longer  firm  property, 
and  the  debtor  has  the  right  to  an  exemption.  Some  courts 
hold  that  this  severance  may  take  place  even  after  the  levy 
of  the  writ ;  others  hold  that  it  must  take  place  before  the 
levy  to  entitle  the  debtor  to  an  exemption  of  the  property. 

In  Wisconsin  it  is  held  that  the  severance  may  take  place 
after  the  levy,  and  each  partner  take  his  exemption.  Russell 
V.  Lennoriy  39  Wis.  570 ;  Newton  v.  Howe,  29  Wis.  531. 

In  the  case  of  0^  Gorman  v.  Fink,  57  Wis.  649,  the  court 
holds  that  consent  of  the  partners  that  each  shall  select  an 
exemption  out  of  the  partnership  property  after  a  levy  there- 
on, constitutes  and  amounts  to  a  severance  of  the  joint  prop- 
erty. The  courts  of  Michigan,  Georgia  and  other  States 
hold  the  same  as  to  the  right  of  exemption  in  partnership 
property,  and  that  the  severance  may  take  place  after  the 
levy  of  the  writ.  Skinner  v.  Shannon,  44  Mich.  86 ;  Blanch- 
ard  V.  Pasehall,  68  Ga.  32. 

It  is  not  by  reason  of  any  right  that  the  firm  creditors 
have  as  firm  creditors  that  the  partnership  debtor  can  not 
claim  an  exemption  of  firm  property,  but  it  is  by  reason  of 
the  fact  that  the  debtor  does  not  own  any  separate  part  of  it. 
The  rights  of  the  firm  creditors  are  worked  out  through  the 
partners. 

In  the  case  of  Wa7'ren  v.  Farmer,  supra,  this  court  says : 
"  Partnership  creditors  have  no  lien  upon  partnership  prop- 
erty ;  their  right  to  priority  of  payment  out  of  the  firm  as- 
sets, over  the  individual  creditors,  is  always  worked  out 
through  the  liens  of  the  partners." 

In  Pond  V.  Kimball,  101  Mass.  105,  the  court  says :  "Prop- 
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erty  belonging  to  the  firm  can  not  be  said  to  belong  to  either 
partner  as  his  separate  property.  He  has  no  exclusive  in- 
terest in  it.  It  belongs  as  much  to  his  partner  as  it  does  to 
him,  and  can  not  in  whole  or  in  part  be  appropriated  (so 
long  as  it  remains  undivided)  to  the  benefit  of  his  family.'* 

In  HcuisY.  Shaw,  91  Ind.  384,  396,  this  court  says:  "A 
partner  can  not  claim  partnership  property  as  exempt  from 
execution,  for  the  reason  that  he  has  no  individual  interest 
in  it." 

In  the  case  of  Smith  v.  Harris,  76  Ind.  104,  it  is  held  that 
if  the  partnership  interest  in  the  property  is  secured  by  one 
partner  purchasing  the  interest  of  the  others  before  the  issu- 
ing of  the  writ,  the  debtor  may  hold  such  property  as  ex- 
empt. The  court  in  that  case  says :  "  The  property  in  con- 
troversy had  been  seized  by  the  appellee  Harris,  a  constable, 
by  virtue  of  an  execution  issued  upon  a  joint  judgment 
against  the  appellant  and  one  Potts.  The  appellant  claimed 
the  property  as  his  own,  and  as  exempt  from  sale  on  execu- 
tion, under  the  exemption  law.  The  court  instructed  the  jury, 
in  effect,  that  the  lien  of  the  writ  attached  to  the  goods  when 
it  came  to  the  constable's  hands,  and  that,  if  at  that  time  the 
property  was  partnership  property,  and  was  subsequently  made 
the  property  of  the  plaintiff,  by  Potts  releasing  his  interest 
to  the  plaintiff,  this  would  not  defeat  the  lien  of  the  writ, 
and  the  appellant  would  not  be  entitled  to  claim  it  as  exempt. 
This  presents  the  main  question  which  counsel  have  dis- 
cussed ;  that  is  to  say,  whether  partnership  property,  or  an 
interest  therein,  can  be  claimed  as  exempt  from  execution  by 
the  individual  members  of  the  firm.  The  question  has  been 
already  decided  in  the  negative  by  this  court.  Love  v.  Blair, 
72  Ind.  281.  Whether  the  exemption  could  be  claimed,  de- 
pended on  the  ownership  at  the  time  the  writ  issued  and  be- 
came a  lien,  and  so  the  issue  was  distinctly  submitted  to  the 
jury.  There  was  no  error  in  the  instruction  in  this  respect." 
Vol.  117.— 11 
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The  courts  universally  hold  that  exemption  laws  should 
be  liberally  construed. 

In  the  case  of  Blair  v.  Smith,  114  Ind.  114,  this  court 
holds  that  there  can  be  no  fraudulent  conveyance  of  prop- 
erty not  subject  to  execution.  The  court  says :  **  If  the 
property  is  not  subject  to  execution,  the  debtor  has  an  abso- 
lute right  of  disposition,  with  which  creditors  can  not  in- 
terfere." 

If  the  partners  had  the  right  to  sever  their  interests  in  the 
partnership  property  at  any  time  before  the  writ  of  execu- 
tion issued  and  became  a  lien  on  the  property,  notwithstand- 
ing the  insolvency  of  the  firm,  and  thus  hold  an  exemption 
out  of  the  property,  then  there  was  no  fraud  in  the  transac- 
tion in  this  case,  and  the  finding  of  the  court  and  the  con- 
clusions of  law  were  correct. 

It  is  contended  by  counsel  for  appellant  that,  the  firm 
being  insolvent,  the  members  of  the  firm,  or  at  least 
Werbe,  must  have  known  the  condition  of  the  firm  as  to 
ability  to  pay  its  debts,  and  therefore  the  severance  of  the 
joint  interest,  entitling  Werbe  to  an  exemption,  was  in  itself 
a  fraud,  although  done  in  good  faith.  Applying  this  theory 
to  its  legitimate  extent,  if  sound,  where  doee  it  lead 
us  ?  Any  disposition  of  property  by  an  insolvent  debtor 
after  he  knew  himself  to  be  insolvent,  although  done  in  the 
best  of  faith,  which  operated  to  the  detriment  of  any  of  his 
creditors,  would  operate  as  a  fraud.  The  same  rule  that 
would  make  the  transfer  of  firm  property  fraudulent  would 
make  the  transfer  of  individual  property  fraudulent,  and  if 
an  insolvent  debtor's  property,  during  any  time  of  the  ex- 
istence of  the  debt,  was  subject  to  execution,  he  could  do  no 
act  by  which  he  could  or  would  be  entitled  to  exemption. 
If  an  insolvent  debtor  owned  property  of  a  kind  or  character 
which  was  not  exempt,  he  could  not  exchange  it  for  property 
which  would  be  exempt,  and  if  he  did  so  it  would  operate  as 
a  fraud  on  his  creditors,  and  he  could  not  hold  such  property 
as  exempt.    But  a  step  further  on  the  same  line  of  reasoning : 
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If  an  unmarried  man,  who  was  not  entitled  to  exemp- 
tion, owned  property,  but  was  owing  debts  so  that  he 
was  in  fact  insolvent,  and  he  married  before  judgment  was 
rendered,  he  could  not  claim  an  exemption,  for  it  could  be 
said  with  the  same  force  that  counsel  say,"  that  when  a  part- 
nership is  insolvent  and  known  to  be  so,  the  partners  become, 
as  it  were,  trustees  for  the  creditors  to  wind  up  the  firm  af- 
fairs/' that  when  a  person  becomes  insolvent  and  knows 
himself  to  be  so,  he,  too,  acts  as  trustee  for  his  creditors, 
and  any  act  which  deprives  them  of  any  portion  of  his  estate, 
although  done  in  good  faith,  would  operate  as  a  fraud  upon 
his  creditors  and  he  could  not  take  the  benefit  of  it. 

The  principle  applied  in  the  case  cited,  Coons  v.  Tome,  9 
Fed.  Rep.  532,  where  the  directors  of  an  insolvent  corpora- 
tion confessed  judgment  in  favor  of  one  of  their  number  with 
a  view  of  giving  him  a  priority  of  lien,  and  it  was  held  that 
they  could  not  give  him  a  priority  over  other  creditors,  does 
not  apply  to  prevent  parties  from  deriving  the  benefit  of  the 
exemption  law.  The  exemption  law  is  a  humane  provision 
for  the  benefit  of  the  families  of  debtors,  that  debtors  may 
not  have  the  last  farthing  taken  from  them,  and  their  wives 
and  dependent  children  left  without  sustenance.  We  are 
unable  to  see  why  they  should  not  have  the  right  of  exemp- 
tion against  partnership  creditors  and  out  of  partnership 
property,  except  for  the  reason  given,  that  the  partnership 
debtor  owns  no  separate  part  of  the  partnership  property. 

Wait  on  Fraudulent  Conveyances,  at  section  47,  says: 
"  It  being  the  general  rule  that  exempt  property  is  not  ordi- 
narily susceptible  of  fraudulent  alienation  as  regards  cred- 
itors, it  has  been  decided  that  there  is  no  intelligible  ground 
upon  which  it  can  be  held  to  be  fraudulent  as  against  them, 
for  a  person  whose  property  does  not  in  the  aggregate  exceed 
the  value  of  all  the  exemptions,  but  a  portion  of  which 
property  in  its  present  state  is  not  exempt,  to  convert  or 
exchange  it  into  the  particular  kinds  of  property  which  are 
exempt.     Thus,  in  (yDonnell  v.  Segar,  26  Mich.  367,  the 
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court  said :  '  The  only  fraud  claimed  to  have  existed  in 
reference  to  the  oxen,  was  that  he  might  fraudulently  have 
acquired  them  from  the  proceeds  or  exchange  of  other  prop- 
erty which  was  not  exempt,  and  this,  with  the  intent  to  de- 
feat the  claims  of  creditors.  This,  in  my  opinion,  if  true, 
does  not  constitute  legal  fraud,  so  long  as  he  was,  in  fiict, 
engaged  in  one  of  the  occupations  mentioned,  *  *  in  which 
the  use  of  the  cattle  was  needed/  In  Randall  v.  Buffington, 
10  Cal.  491,  the  court  decided  that  a  general  creditor  of  an 
insolvent  debtor  could  not  subject  a  homestead  to  liability 
for  his  debts,  notwithstanding  that  the  insolvent  had  applied 
property  in  his  hands  to  the  payment  of  a  debt  which  was  a 
lien  on  the  homestead.  ^  It  must  be  remembered,'  said  Chief 
Justice  Breese,  '  that  it  is  not  a  fraud  on  creditors  to  buy  a 
homestead  which  would  be  beyond  their  reach.'  This  would 
seem  to  afford  a  debtor  an  opportunity  to  practice  a  species 
of  petty  fraud  upon  his  creditors,  but,  as  exemptions  of  prop- 
erty from  execution  are  usually  very  limited  in  amount,  and 
the  policy  of  the  law  is  to  prevent  the  creditor  from  abso- 
lutely stripping  the  debtor  of  every  vestige  of  property  and 
of  all  the  necessary  conveniences  of  living,  or  means  of  gain- 
ing a  subsistence,  the  result  is  not  to  be  deprecated.  The 
creditors  should  not  be  favored  to  the  extent  of  absolutely 
crippling  and  pauperizing  the  debtor." 

In  the  case  of  (yDonnell  v.  Segar,  25  Mich.  367,  the  court 
says :  "  I  am  at  a  loss  to  perceive  how  the  plaintiff  could  have 
been  deprived  of  the  statute  exemption  by  clear  proof  that 
he  had  purposely  disposed  of  all  the  property  he  had  which 
was  subject  to  execution,  for  the  purpose  of  investing  the 
proceeds  in,  or  converting  them  into,  that  kind  of  property 
which  was  exempt  under  the  statute."  And  the  court,  in  the 
same  opinion,  further  says :  "  When  the  statute  exempts  from 
execution  certain  kinds  of  property  to  certain  amounts,  with- 
out any  exception  or  qualification  on  the  ground  here  urged, 
I  can  see  no  intelligible  ground  on  which  it  can  be  held 
fraudulent  for  any  man  whose  property  does  not,  in  the  ag- 
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gregate,  exceed  the  aggregate  value  of  all  the  exemptions, 
bat  part  of  which^  in  its  present  shape,  is  not  exempt,  to 
convert  or  exchange  k  into  those  particular  kinds  of  .prop- 
erty which  are  exempt.'^ 

There  are  numerous  cases  supporting  the  doctrine  laid 
down  by  Wait.  See  Randall  v.  Buffington,  10  Cal.  491 ;  Hixon 
V.  George^  18  Kans.  253;    Cipperly  v.  Rhodes,  53  111.  346. 

The  law  gives  to  the  debtor  in  this  State  J600  as  exempt 
from  execution.  If  he  has  property  of  that  value  he  can 
claim  it  as  exempt  from  execution.  He  may  have  bor- 
rowed the  money  to  pay  for  every  dollar  of  the  property,  and 
yet  when  he  is  sued  he  claims  the  property  as  exempt.  It 
very  often  seems  to  the  creditor  a  hardship,  yet  it  is  a  right 
given  to  the  debtor  by  statute,  and  is  a  wise  and  humane 
provision.  Many  States  make  still  more  liberal  provisions 
for  the  unfortunate  debtor.  If  this  right  is  given  against 
the  individual  creditor,  and  if  the  individual  debtor  may 
convert  certain  property  not  exempt  into  property  which 
is  exempt,  and  such  act  not  constitute  a  fraud,  why  should 
not  the  partnership  debtor  have  the  right  to  sever  the  joint 
interest  in  the  property  and  hold  his  exemption  out  of  such 
property  ? 

The  exemption  law  is  made  for  the  insolvent  debtor ;  it  is 
he  that  it  is  intended  to  protect.  The  solvent  debtor  needs 
no  protection  by  the  way  of  an  exemption.  It  is  only  where 
a  debtor  becomes  insolvent  that  he  is  protected  by  the  ex- 
emption. 

In  the  case  of  Fisher  v.  Syfers,  109  Ind.  514,  this  court 
says :  "  Partners,  the  same  as  others,  may,  by  sale  or  mort- 
gage of  the  partnership  property,  give  a  preference  to  their 
creditors.  If  a  sale  or  mortgage  is  made  in  good  faith,  to 
secure  a  bona  fide  debt  or  debts,  the  transaction  can  not  be 
successfully  assailed,  on  the  ground  that  the  creditors  pre- 
ferred are  the  individual  creditors  of  the  several  partners." 

The  true  doctrine  is,  that  the  property  of  the  partners  is 
their  joint  property,  and  they  may  sell  and  dispose  of  the 


166  SUPREME  COURT  OF  INDIANA, 

Goudy  V.  Werbe  ei  al, 

same  in  good  faith  as  they  deem  proper^  and  as  held  in  the 
case  of  Fisher  v.  Syfera,  supra,  they  have  the  right  to  prefer 
creditors,  and  even  may,  if  all  the  partners  consent  to  do  so, 
dispose  of  the  property  to  satisfy  the  individual  debt  of  one 
of  the  partners,  which  would  operate  to  decrease  the  assets 
of  the  firm  and  to  the  detriment  of  the  firm  creditors,  yet, 
nevertheless,  they  have  such  right  to  secure  or  pay  the 
bona  fide  debt  of  one  of  the  partners.  We  submit  there  is 
no  difference  in  principle  between  this  and  the  act  complained 
of  in  this  case,  even  if  done  with  the  intent  and  purpose  of 
giving  Werbe  the  benefit  of  an  exemption  out  of  the  prop- 
erty. It  was  simply,  by  agreement,  severing  the  joint  inter- 
est in  the  partnership  property  to  allow  Werbe  to  take  the 
benefit  of  such  severance,  to  secure  to  him  the  benefit  of  an 
exemption  given  to  him  by  law.  Neither  is  it  different  in 
principle  from  allowing  a  debtor  to  exchange  or  convert 
property  not  exempt  for  such  as  is  exempt,  which  doctrine, 
we  think,  is  sustained  by  the  weight  of  authority,  and  in 
harmony  with  the  just  principles  of  law  and  equity  in  con- 
struing the  exemption  laws. 

It  is  supported  by  the  authorities,  and  we  hold  that  part- 
ners have  the  right  to,  in  good  faith,  sever  their  joint  interest 
in  partnership  property  by  contract  of  sale  from  one  partner  to 
another,  or  by  a  division  of  the  partnership  property  between 
the  partners,  at  any  time  before  the  firm  creditors  obtain  a 
lien  upon  such  firm  property ;  that  when  the  joint  interest 
is  severed  the  individual  partners  have  the  right  to  an  ex- 
emption out  of  the  property ;  that  the  fact  that  such  firm 
is  insolvent  at  the  time  of  the  severance,  and  that  the  sever- 
ance is  made  with  the  knowledge  on  the  part  of  the  partners 
that  it  gives  to  them  the  right  of  exemption  out  of  the  prop- 
erty, does  not  constitute  conclusive  presumption  of  fraud 
upon  the  firm  creditors  which  will  deprive  the  individual 
partners  of  the  right  to  have  an  exemption  of  such  property. 
With  this  version  of  the  law,  it  follows  that  the  finding  of 
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facts  was  supported  by  the  evidence,  and  that  the  conclusions 
of  law  as  stated  by  the  court  below  are  correct. 

It  is  insisted  by  counsel  for  appellant  that  the  court  erred 
in  permitting  certain  questions  to  be  put  by  counsel  for  ap- 
pellee to  Mrs.  Domauget,  which  it  is  claimed  are  leading. 

The  permission  of  leading  questions  is  much  in  the  discre- 
tion of  the  trial  court,  and  unless  it  appears  that  such  dis- 
cretion was  abused,  this  court  will  not  reverse  a  case  on  that 
account.  It  does  not  appear  but  that  such  discretion  was 
properly  exercised  by  the  trial  court  in  this  cause. 

There  is  no  error  in  the  record  for  which  the  judgment 
ought  to  be  reversed. 

Judgment  affirmed,  with  costs. 

FUed  Jan.  30, 1889. 


No.  13,288. 

Smith  £T  al.  t^.  The  State,  ex  bel.  Ingerman. 

Dbaiitaqe. — Aciion  on  Oommisdoner'a  BoTid. —  Repeal  of  Statuie. —  Saving 
Qause. — The  saving  clause  in  the  repealing  act  of  1885  applies  to  an  ac- 
tion on  the  bond  of  a  drainage  coAamissioner  appointed  under  the  act  of 
1881,  for  a  breach  of  duty  in  the  construction  of  a  drain  under  the  lat- 
ter act,  where  it  does  not  appear  that  prior  to  the  commencement  of  the 
action  the  proceedings  for  the  establishment  of  the  drain  had  termi- 
nated. But  without  the  saving  clause,  an  action  would  lie  for  waste  or 
conversion  of  the  funds  by  the  commissioner. 

Same. — Deviation  frotn  Survey  and  SpecificatioTis, — LiaJbUOy, — A  drainage  com- 
missioner has  no  right,  of  his  own  motion,  to  deviate  from  the  plans  and 
specifications  according  to  which  the  work  is  ordered  by  the  court  to  be 
constructed,  and  if  he  does  so,  he  is  liable  on  his  bond  for  any  damages 
that  may  result. 

Same. — MeoKure  of  Damages, — In  an  action  brought  on  the  bond  of  a  com- 
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missioner  for  a  failure  on  his  part  to  construct  a  drain  as  ordered  by  the 
court,  the  measure  of  damages  is  the  amount  necessary  to  complete  the 
work  in  the  manner  ordered. 

Same. — Paying  for  Defective  Work. — Negligence, — If  a  drainage  commis- 
sioner negligently  pays  'out  the  money  in  his  hands  to  insolvent  con- 
tractors for  defective  work,  without  first  requiring  them  to  remedy  the 
defects  and  construct  the  drain  as  ordered  by  the  court,  he  is  liable. 

Same. — Ditchers, — Qeneral  Repittaiionfor  Skill, — Evidence, — In  such  case,  evi- 
dence of  the  general  reputation  of  the  persons  employed  to  dig  the  drain 
in  controversy,  for  skill  and  diligence  in  the  business  of  constructing 
drains,  would  not  tend  to  prove  that  the  particular  drain  was  properly 
constructed,  or  any  other  material  fact,  and  its  exclusion  is  not  error. 

New  TBiAii. — Excessive  Damages, — Practice, — An  assignment  as  a  cause  for 
a  new  trial  that  the  damages  are  excessive,  applies  only  to  actions  for 
tort,  and  is  not  applicable  to  actions  on  contract 

Instructions  to  Juby. — Modification, — The  trial  court,  before  giving  an 
instruction  asked  by  a  party,  may  modify  it  so  as  to  make  it  apply 
.  properly  to  the  evidence. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  T.  P.  Davis,  for  appellants. 

R.  R,  Stephenson  and  W.  R.  Fertig,  for  appellee. 

Coffey,  J. — This  was  a  suit  in  the  Hamilton  Circuit  Court 
by  the  appellee  against  the  appellants  upon  the  following 
bond: 

"  We,  Samuel  B.  Wells,  J.  L.  Benson,  S.  M.  Smith,  A.  F. 
Brown  and  F.  A.  Hawkins,  are  held  and  firmly  bound  unto 
the  State  of  Indiana  in  the  penal  sum  of  five  thousand  dol- 
lars, to  be  levied  of  our  good  and  chattels,  lands  and  tene- 
ments, if  default  be  made  of  the  following  conditions,  to  wit: 

"  Whereas,  by  an  act  of  the  Legislature  of  the  State  of 
Indiana,  entitled  'An  act  concerning  drainage,'  approved 
April  8th,  1881,  it  is  provided  that  the  circuit  court  of  each 
county  shall  appoint  two  persons  commissioners  of  drainage, 
and  whereas  the  above  named  Samuel  B.  Wells  has  been  ap- 
pointed one  of  the  commissioners  for  the  county  of  Hamilton, 
State  of  Indiana ;  now,  if  the  above  bound  Samuel  B.  Wells 
shall  faithfully  discharge  his  duties  as  such  commissioner, 
and  shall  give  an  account  according  to  law  for  all  moneys 
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that  shall  come  to  his  hands  as  such  commissioner^  then  the 
above  obligation  shall  be  void,  else  to  be  and  remain  in  full 
force  and  virtue  in  law/^ 

It  appears  by  the  record  in  this  cause  that  certain  of  the 
citizens  of  Hamilton  county  petitioned  for  the  construction 
of  a  drain,  and  that  such  proceedings  were  had  thereon  as  re- 
sulted in  an  order  by  the  circuit  court  of  that  county  direct- 
ing that  said  drain  be  constructed  according  to  the  survey, 
plans  and  specifications  set  forth  in  the  report  of  the  commis- 
sioners of  drainage  then  on  file  in  said  court. 

The  defendant  Wells,  who  was  one  of  said  commissioners, 
was  appointed  by  the  court  to  collect  the  assessments  neces- 
sary to  defray  the  expenses  and  to  superintend  the  work.  He 
entered  upon  the  discharge  of  his  duty,  collected  the  assess- 
ments, amounting  to  $1,500,  and  continued  in  office  until 

,  1886,  when  he  resigned,  and  the  relator  herein,  who 

was  the  other  drainage  commissioner  of  the  county,  was  ap- 
pointed by  the  court  as  his  sucessor  in  said  work,  and  was 
ordered  to  proceed  with  the  same  to  completion,  and  was  also 
authorized  by  the  court  to  bring  this  action. 

It  is  alleged  in  the  complaint,  as  breaches  of  the  bond 
above  set  forth,  that  the  defendant  Wells  wholly  failed  to 
have  said  drain  constructed  according  to  the  survey  and  orders 
of  the  court,  but  caused  and  suffered  said  work  to  be  done 
carelessly,  unskilfully  and  imperfectly ;  that  the  same  is  wholly 
useless — that  is  to  say,  he  let  the  contract  for  cutting  said 
drain,  laying  the  tile  and  filling  the  ditch  to  incompetent, 
unskilful  and  irresponsible  persons,  then  and  still  wholly  in- 
solvent, knowing  them  to  be  such,  and  that  he  wholly  failed 
to  take  any  security  or  bond  whatever  for  the  faithful  per- 
formance of  said  work,  and  carelessly  suffered  said  contractors 
to  cut  said  drain  and  lay  said  tiling,  and  cover  the  same 
deeply  with  earth,  without  first  having  the  said  drain  cut 
according  to  said  survey,  and  without  giving  the  ditch  a  uni- 
form fall,  so  as  to  allow  the  water  to  flow  freely  through  said 
tiling ;  that  the  same  was  cut  out  to  irregular  depths,  varying 
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from  the  proper  level  in  different  places  along  the  route  of 
said  drain^  where  the  greatest  depth  was  required,  more  than 
one  foot,  and  lacking  one  foot  of  the  depth  of  six  feet  at  the 
head  of  said  ditch  as  required  by  said  survey  and  order ;  that 
the  water  does  not  flow  freely  through  said  tiling,  and  will 
not  flow  at  all  only  as  it  is  forced  through  by  head-w^ater ; 
that  said  drain  does  not  carry  off  the  water  to  a  sufficient 
depth  below  the  surface  of  the  ground  in  the  swamp  it  was 
intended  to  drain  to  fit  the  same  for  cultivation,  or  to  furnish 
an  outlet  for  side  drains ;  that  said  ditch  is  wholly  useless  for 
the  purposes  for  which  it  was  intended,  but  had  it  been  con- 
structed according  to  said  survey  it  would  have  furnished 
sufficient  outlet  for  the  drainage  of  said  swamp,  reclaimed 
the  same  and  rendered  the  soil  thereof  productive  and 
of  great  value  ;  that  said  Wells  wrongfully  and  negligently 
paid  over  to  said  contractors  large  sums  of  money,  to  wit,  one 
thousand  dollars  and  the  entire  price  for  the  work  done  by 
them,  negligently  having  failed  to  exercise  any  supervision 
over  the  same,  or  to  make  any  inspection  thereof;  and  neg- 
ligently failed  to  remedy  said  defects,  or  to  require  said  con- 
tractors so  to  do,  when  by  the  exercise  of  reasonable  care,  and 
by  proper  inspection  as  the  work  progressed,  and  at  the  time 
said  contractors  professed  to  have  completed  the  same,  he 
might  have  discovered  and  remedied  said  defects ;  that  had 
he  exercised  proper  care,  and  made  said  inspection  before 
said  drain  was  filled  with  earth,  the  said  defects  could  have 
been  discovered,  and,  at  a  nominal  cost,  remedied,  but  that  in 
its  present  condition  said  drain  will  have  to  be  re-opened,  the 
tiling  removed  and  the  bottom  of  said  channel  cut  to  its 
proper  level,  according  to  said  survey  and  order,  to  make  the 
same  effective  to  drain  said  land,  which  will  cost  one  thou- 
sand dollars ;  that  said  Wells  paid  out  all  the  remainder  of 
said  assessments,  except  the  sum  of  $100,  which  he  converted 
to  his  own  use,  and  then  absconded,  leaving  no  funds  to  com- 
plete said  work. 

The  defendant  Wells  made  default  in  the  court  below,  and 
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the  other  defendants  appeared  and  filed  a  demurrer  to  the 
complaint,  alleging  as  cause : 

1st.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  them. 

2d.   That  said  plaintiff  had  no  legal  capacity  to  sue. 

3d.  That  there  was  a  defect  of  parties  plaintifib,  in  this, 
that  the  parties  aifected  by  the  alleged  failure  of  duty  on  the 
part  of  the  drainage  commissioner  should  have  been  joined 
as  plaintiffs. 

4th.  That  the  court  had  no  jurisdiction  of  the  subject- 
matter  of  this  action. 

The  court  overruled  the  demurrer,  and  the  defendants  ex- 
cepted. 

"Phe  defendants  then  answered  the  complaint  by  a  general 
denial.  The  cause  was  submitted  to  a  jury  for  trial,  who  re- 
turned a  verdict  for  the  plaintiff,  assessing  the  damages  at  six 
hundred  and  ninety-four  dollars. 

The  defendants  filed  a  motion  for  a  new  trial,  which  was 
overruled  by  the  court,  to  which  they  excepted,  and  the  plain- 
tiff had  judgment  on  the  verdict. 

The  appellants  assign  as  error  in  this  court : 

1st.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2d.  That  the  court  erred  in  overruling  the  demurrer  of 
the  appellants  Smith,  Benson  and  Brown  to  the  complaint. 

3d.  That  the  court  erred  in  overruling  the  motion  of  the 
appellants  for  a  new  trial. 

Under  the  first  cause  of  demurrer  only  one  objection  is 
urged  to  the  complaint  as  a  cause  of  action,  and  that  is,  that 
no  copy  of  the  bond  in  suit  is  filed  with  or  made  part  of  the 
complaint.  Since  the  filing  of  the  brief  of  appellants  urging 
this  objection,  a  copy  of  the  bond  has  been  inserted  in  the 
record  at  the  proper  place,  by  agreement  of  counsel,  it  hav- 
ing been  inadvertently  omitted  by  the  clerk  in  making  the 
transcript.  This  obviates  the  objection  urged  in  the  brief 
of  appellants  on  account  of  this  defect. 
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It  is  contended  by  counsel  that  inasmuch  as  the  act  of 
1881,  under  which  the  drain  in  controversy  was  ordered,  was 
repealed  by  the  act  of  1885,  this  plaintiff  has  no  right  of 
action. 

Section  13  of  the  act  approved  April  6, 1885,  Acts  of  1885, 
page  129,  repeals  the  act  approved  April  8,  1881,  and  all 
acts  amendatory  thereof,  but  with  this  proviso :  ^'Provided, 
however,  That  where  application  has  been  made  or  proceed- 
ings are  pending,  or  works  for  the  purpose  of  drainage  are 
in  course  of  construction  under  said  acts,  the  same  may  be 
carried  on  and  completed,  and  assessments  therefor  col- 
lected according  to  the  provisions  of  said  acts,  and  shall  not 
be  affected  by  this  act." 

It  is  claimed  that  it  appears  by  the  appellee's  complaint 
that  the  work  of  constructing  the  drain  in  dispute  was  com- 
pleted before  the  commencement  of  this  suit,  and  that,  there- 
fore, this  proviso  does  not  apply  to  this  case. 

Under  section  4277,  R.  S.  1881,  it  was  the  duty  of  the 
drainage  commissioner  to  see  that  the  drain  was  constructed 
as  ordered. 

By  the  provisions  of  section  4279  he  was  required  to  keep 
an  accurate  account  of  his  receipts  and  expenditures  and  to 
take  vouchers  for  all  moneys  paid  out ;  he  was  required  to 
make  a  full  report  to  the  court  ordering  the  work,  as  often  as 
once  in  every  six  months ;  he  was  at  all  times  under  the  con- 
trol and  direction  of  the  court,  and  was  required  to  obey  its 
instructions.  This  section  also  provides  for  suit  on  his  bond 
for  any  breach  of  the  same.  While  there  is  no  express  pro- 
vision that  the  court  shall  determine  when  the  work  is  com- 
pleted, yet  that  it  is  required  to  perform  this  duty  is  fairly 
to  be  inferred.  In  practice,  the  cause  remains  on  the  court's 
docket  until  the  final  report  of  the  commissioner  is  made  and 
approved,  and  it  is  not  to  be  presumed  that  the  court  would 
approve  the  final  report  of  the  commissioner  and  strike  the 
case  from  the  docket  until  satisfied  that  the  work  had  been 
completed  according  to  its  order.     It  does  not  appear  that 
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any  sach  action  was  taken  in  the  matter  of  this  drain,  while 
on  the  other  hand  it  does  appear  that  the  recovery  sought  in 
this  cause  is  for  the  purpose  of  raising  funds  with  which  to 
complete  the  drain. 

We  do  not  think,  therefore,  that  it  appears  from  the  com- 
plaint that  the  proceedings  to  construct  the  drain  in  contro- 
versy had  terminated  before  the  commencement  of  this  suit, 
but  we  do  think  that  the  fair  inference  is  that  they  were  still 
pending.  Such  being  our  conclusion,  it  follows  that  the  pro- 
viso above  set  out  applies  to  the  case. 

Furthermore,  we  do  not  think  that  the  right  of  action  set 
up  in  the  complaint  would  be  destroyed  by  the  repeal  of  the 
act  of  1881  even  in  the  absence  of  any  saving  clause.  If  the 
drainage  commissioner  had  converted  all  the  funds  that 
came  into  his  hands  to  his  own  use,  we  do  not  think  he  could 
successfully  defend  a  suit  on  his  bond  by  those  interested, 
under  a  plea  that  the  act  by  virtue  of  which  he  received  them 
had  been  repealed.  The  same  rule  would  apply  where  he 
had  wasted  the  fund. 

The  motion  for  a  new  trial  embraces  twenty-four  reasons 
why,  in  the  opinion  of  the  appellants,  a  new  trial  should 
have  been  granted.  We  are  not  urged  to  reverse  the  judg- 
ment on  account  of  the  third,  fourth  and  fifth  reasons  as- 
signed. The  first  reason  assigned  is :  "  That  the  verdict  of 
the  jury  is  excessive."  Second.  "  That  the  damages  assessed 
by  the  jury  are  excessive.^' 

Under  section  559,  R.  S.  1881,  this  is  the  fourth  reason 
for  a  new  trial  and  is  not  applicable  in  an  action  on  contract, 
like  this.  It  applies  to  torts  only.  To  raise  the  question 
here  sought  to  be  raised  the  assignment  should  have  been 
made  under  the  fifth  statutory  cause  and  not  under  the 
fourth.  Dix  v.  Akers,  30  Ind.  431 ;  Lake  Erie,  etc.,  R.  W. 
Go.  V.  Acres,  108  Ind.  548 ;  Thomas  v.  Merry,  113  Ind.  83; 
Clark  Oivil  Tp.  v.  Broohshire,  114  Ind.  437;  MoCormick 
Harvesting  Machine  Go.  v.  Gray,  114  Ind.  340. 
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The  later  cases  here  cited  mast  be  regarded  as  overruling 
the  case  of  Hill  v.  Nevyman,  47  Ind.  187,  upon  this  point. 

The  seventh  reason  assigned  for  a  new  trial  brings  in  ques- 
tion the  ruling  of  the  court  below  in  refusing  to  give  to  the 
jury  instructions  numbered  two,  four,  six,  seven  and  eight. 

The  cause  was  tried  by  the  court  below  upon  the  theory  that 
it  was  the  duty  of  the  defendant  Wells,  as  the  drainage  com- 
missioner in  charge  of  the  work,  to  use  reasonable  diligence 
to  see  that  the  work  was  done  according  to  the  survey  and 
specifications  and  in  accordance  with  the  order  of  the  court. 
In  passing  upon  the  report  of  the  drainage  commissioners,  and 
in  ordering  the  work  done  according  to  the  plans  and  spec- 
ifications therein  contained,  the  question  of  that  being  the 
best  and  cheapest  mode  of  constructing  the  drain  became 
and  was  adjudicated.  The  drainage  commissioner  had  no 
right  to  deviate  from  these  specifications  without  first  pro- 
curing from  the  proper  authority  a  change  of  the  same,  and 
if  he  did  so  deviate,  and  any  damages  resulted  therefrom,  he 
was  liable  on  his  bond  for  such  damages. 

We  think  the  proper  measure  of  damages  in  such  case 
would  be  the  amount  required  to  complete  the  work  in  the 
manner  it  had  been  ordered  by  the  court.  Those  who  pay 
the  assessments  have  the  right  to  insist  upon  the  construction 
of  the  work  as  it  has  been  established  by  the  report  of  the 
commissioners,  and  by  the  judgment  of  the  court.  Under 
this  theory  the  instructions  of  the  court  below  fully  covered 
the  case. 

The  second  and  fourth  instructions  asked  by  the  appellants 
are  drafted  upon  the  theory  that  the  drainage  commissioner 
had  the  right  to  deviate  from  the  survey,  specifications  and 
order  of  the  court,  and  adopt  a  plan  of  his  own,  provided  the 
plan  he  adopted  was  as  good  as  the  one  already  adopted  and 
adjudicated.  We  do  not  think  he  had  such  right.  Further- 
more, these  instructions  were  too  indefinite  and  were  calcu- 
lated to  mislead  the  jury. 

The  fifth  instruction  asked  by  the  appellants  is  as  follows : 
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"  If  you  believe  from  the  evidence  that  said  work  was  de- 
fective and  imperfect  when  completed,  but  that  such  defects 
and  imperfections  could  not  have  been  avoided  by  the  Exer- 
cise of  reasonable  care  and  prudence  on  the  part  of  the  com- 
missioner of  drainage  in  the  proper  discharge  of  his  duties, 
your  verdict  should  be  for  the  defendants." 

This  instruction  is  defective  in  ignoring  the  issue  made  by 
the  parties  that  the  defendant  Wells  carelessly  and  negli- 
gently paid  out  the  money  in  his  hands  to  insolvent  con- 
tractors, before  the  work  was  done  according  to  the  plans, 
specifications  and  order  of  the  court. 

If  the  work  was  defective,  he  should  not  have  paid  out 
the  money  until  the  defects  were  remedied,  though  the  im- 
perfections could  not  have  been  avoided  by  the  exercise  of 
reasonable  care  on  the  part  of  the  commissioner  of  drainage. 

Such  imperfections  and  defects,  it  may  be,  could  have  been 
avoided  by  the  workmen,  and  if  so,  they  should  not  have 
been  paid  until  they  had  remedied  such  imperfections  and 
defects. 

We  have  been  unable  to  find  any  evidence  in  the  record 
tu  which  the  sixth  instruction  asked  by  the  appellants  was 
applicable ;  and  all  that  is  material  to  the  case  in  the  seventh 
is  embraced  in  the  tenth  instruction  given  by  the  court. 

We  also  think  that  the  modification  made  by  the  court  of 
the  eight  instruction  asked  was  proper,  in  order  to  make  it 
apply  properly  to  the  evidence  in^he  cause.  It  seems  to  be 
an  undisputed  fact  in  this  case  that  the  drain  at  some  points 
was  not  as  deep  as  the  survey  required  it  to  be,  and  in  that 
respect  was  not  completed.  The  chief  modification  consisted 
in  including  in  the  instruction  the  unfinished  work,  as  well 
as  the  imperfect  construction  of  that  which  had  been  com- 
pleted.    In  this  the  court  did  not  err. 

The  remaining  questions  in  the  case  relate  to  the  admission 
and  exclusion  of  evidence.  We  have  examined  the  evidence 
carefully  and  do  not  think  any  improper  evidence  was  ad- 
mitted by  the  court  below. 
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The  appellants  offered  to  prove,  on  the  trial,  by  a  com- 
petent witness,  the  general  reputation  of  the  persons  em- 
ployed to  dig  the  drain  in  controversy,  for  skill  and  diligence 
in  the  business  of  constructing  drains.  This  evidence  would 
not  have  tended,  if  admitted,  to  prove  that  the  drain  now 
under  consideration  was  properly  constructed,  nor  would  it 
tend  to  prove  any  other  material  fact  in  the  case.  We  do 
not  think  the  court  erred  in  excluding  it. 

After  a  careful  examination  of  all  the  questions  raised  by 
the  record;  we  have  been  unable  to  find  any  error  for  which 
the  judgment  of  the  court  below  should  be  reversed. 

Judgment  affirmed. 

Filed  Jan.  29, 1889. 
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No.  12,171. 

BiNKLEY  V.  Forkner  et  al. 

Fixtures. — Nature  of  Articles. — Manner  of  Annexation, — Intention  of  Party 
Making  the  AnnexaJtion. — Policy  of  the  Law, — The  nature  of  the  articles, 
and  the  manner  in  which  they  are  affixed,  and  the  intention  of  the  party 
making  the  annexation,  together  with  the  policy  of  the  law,  are  con- 
trolling factors  in  determining  whether  an  article,  which  may  or  may 
not  be  a  fixture,  becomes  part  of  the  realty  by  being  annexed  to  the 
freehold. 

Same. — Machinery. — Inlentum  of  Purchaser, — Chattel  Mortgage, — Rights  cf  In- 
nocent  Puixhaaers, — When  a  person  purchases  machinery  With  a  view  that 
it  shall  be  annexed  to  or  placed  in  a  building  of  which  he  is  the  owner, 
and  executes  a  chattel  mortgage  on  the  property  so  purchased,  he  there- 
by evinces  his  intention  that  the  property  shall  retain  its  character  as 
personalty,  regardless  of  the  manner  in  which  it  may  be  annexed  to  the 
freehold,  and  it  will  be  so  regarded  where  the  rights  of  innocent  pur- 
chasers are  not  involved. 
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Sascb. — ChatUl  Mortgage, — PraMxm  Upon  Default  cf  Payment — Effect  of. — 
A  provision  in  a  chattel  mortgage,  that,  upon  default  of  payment  of  the 
mortgage  debt,  the  mortgagee  maj  take  possession  of  the  mortgaged 
chattels  and  sell  the  same,  is,  if  anything  beyond  the  mortgage  itself  was 
needed,  equivalent  to  an  express  agreement  that  the  property  shall 
continue  to  be  regarded  as  personalty. 

Sahx. — PrioT  Real  Estaie  Mortgage. — Bight  of  Removal  an  Against. — A  chat- 
tel mortgage  is  effectual  to  preserve  the  character  of  the  mortgaged  chat- 
tels as  against  a  mortgage  on  the  realty  executed  prior  thereto,  if  the 
chattels  can  be  removed  without  injuring  or  impairing  the  value  of  the 
real  estate  or  the  buildings  thereon.  If  the  detachment  would  occasion 
some  diminution  in  the  value  of  the  realty,  as  it  would  have  stood  had 
the  attachment  not  been  made,  then  the  depreciation  must  be  made 
whole,  and  the  rights  of  the  parties  adjusted  according  to  the  equity 
of  the  case. 

BAUE,—Sub9equent  Real  Estate  Mortgage.— When  Suhgect  to  Prior  Chattd 
Mortgage. — Where,  by  the  language  of  a  subsequent  mortgage  on  real  es- 
tate, chattels  theretofore  affixed  to  the  realty  are  recognized  and  treated 
as  personal  property,  such  mortgage  will  be  subject  to  a  prior  chattel 
mortgage  on  the  same. 

Practice. — Transcript. — Copies  of  Instruments. — When  a  paper  is  once  copied 
into  the  transcript,  it  is  not  necessary  to  copy  it  again  when  introduced 
into  subsequent  parts  of  the  record,  provided  it  be  so  referred  to  that 
it  can  be  identified  with  certainty. 

From  the  Marion  Superior  Court. 

V,  Ccirter,  for  appellant. 

A.  B.  Cole,  A.  C.  Harris  and  W.  H.  OcUkina,  for  appellees. 

Mitchell,  J. — On  the  3d  day  of  March,  1883,  John  M. 
Kemper,  then  a  resident  of  Marion  county,  purchased  of 
Eckart  Bros,  a  tract  of  land,  embracing  two  acres,  in  Du- 
bois county,  for  the  consideration  of  one  thousand  dollars, 
upon  which  to  locate  a  heading  factory.  He  executed  to  the 
vendors  two  notes  for  five  hundred  dollars  each,  in  consider- 
ation of  the  purchase-price,  and  secured  them  by  a  mortgage, 
bearing  date  March  7th,  upon  the  real  estate  purchased.  The 
mortgage  was  duly  recorded.  Before  purchasing  the  land, 
Keraper  had  given  an  order  to  Hadley,  Wright  &  Co.,  man- 
ufacturers, of  the  city  of  Indianapolis,  for  an  engine  and 
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boiler,  and  for  saws,  shafting,  pulleys,  and  other  machinery, 
to  be  used  in  the  factory.     At  the  time  the  order  was  given 
Kemper  told  the  manufacturers  that  he  had  found  ground 
which  he  could  lease  upon  which  to  place  the  mill  he  con- 
templated erecting  in  which  to  use  the  machinery.     On  the 
5th  day  of  March,  1883,  while  the  machinery  was  yet  in  the 
possession  of  Hadley,  Wright  &  Co.,  they  having  agreed  to 
deliver  it  to  Kemper  on  board  the  cars  at  Indianapolis,  the 
latter  executed  to  the  former  a  chattel  mortgage  in  the  usual 
form  to  secure  the  purchase-price  of  the  machinery,  which 
aggregated  one  thousand  seven   hundred  dollars.     It  was 
orally  agreed  by  Kemper  that  the  machinery  should  be  treated 
as  personal  property  until  the  notes  were  paid,  and  the  mort- 
gage contained  a  stipulation  authorizing  the  mortgagees,  in 
case  of  default,  to  take  possession  of  the  mortgaged  chattels 
wherever  found,  etc.     This  mortgage  was  duly  recorded  in 
Marion  county  where  Kemper  resided.     The  latter  erected 
a  building  upon  the  land  conveyed  to  him  by  the  Eckarts, 
the  main  part  of  which  was  fifty-two  by  twenty-eight  foet, 
with  an  engine  room  adjoining  twenty-four  by  twenty-four 
feet.     The  building  consists  of  a  light  frame,  boarded  up  and 
down,  with  a  shingle  j*oof,  and  rests  upon  posts  or  blocks, 
which  rest  on  or  set  in  the  ground.     It  is  estimated  to  be 
worth  two  or  three  hundred  dollars.     The  forty-horse  power 
stationary  engine,  and  the  boiler,  which  was  four  by  twenty 
feet,  weighing  four  thousand  pounds,  were  placed  in  or  upon 
brick  foundations  in  the  usual  manner,  and  were  bolted  into 
the  masonry  in  which  they  were  imbedded.     The  saws  were 
fastened  on  foundations  imbedded  in  the  soil,  there  being  an 
earth  floor.     The  shafting  and  pulleys  were  secured  to  the 
building  in  the  customary  manner,  and  so,  also,  was  the  iron 
chimney  or  smoke-stack  held  in  place.     Other  customary 
conveniences  and  appointments  for  conducting  the  business 
were  provided.     It  appeared  in  evidence  that  the  machineiy 
could  be  removed  without  material  injury  to  the  building, 
except  the  masonry  which  supported  the  engine  and  boiler. 
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and  without  material  detrimeDt  to  the  machinery,  and  that 
the  value  of  the  real  estate  would  not  be  appreciably  dimin- 
ished otherwise  than  by  the  absence  of  the  machinery. 

After  the  building  had  been  completed  and  the  factory  put 
in  operation,  Kemper  executed  a  second  mortgage  on  the 
real  estate  to  John  L.  Forkner  and  others,  to  secure  a  debt  due 
the  Dubois  County  Bank.  In  this  last  mortgage  the  real 
estate  is  properly  described  by  metes  and  bounds,  and  after 
the  description  of  the  same  we  find  the  following :  "And 
said  mortgagor  also  mortgages  and  warrants  all  machinery 
and  appurtenances,  including  steam  boiler,  engine,  saws^ 
trucks  and  all  tools  in  and  about  and  necessary  to  carry  on 
the  heading  factory  situate  on  said  real  estate,  and  that  none 
of  said  machinery  or  tools  are  to  be  removed  until  this  mort- 
gage is  paid  and  satisfied.^' 

The  controversy  here  is  between  the  appellant,  Binkley, 
the  assignee  of  the  notes  secured  by  the  chattel  mortgage  to 
Hadley,  Wright  &  Co.,  and  the  Eckarts  and  the  Dubois 
County  Bank,  who  were  made  parties  defendants  by  Binkley, 
to  a  suit  brought  in  the  superior  court  of  Marion  county  to 
foreclose  the  chattel  mortgage. 

On  the  one  hand  the  insistence  is,  that,  notwithstanding 
the  annexation  of  the  machinery  to  the  real  estate  as  already 
described,  it  retained  the  character  of  personalty  in  conse- 
quence of  the  prior  chattel  mortgage,  and  the  contemporane- 
ous agreement  that  it  should  be  treated  as  personal  property 
until  the  notes  given  for  the  purchase-price  to  Hadley, 
"Wright  &  Co.  had  been  paid. 

Admitting  that  Hadley,  Wright  &  Co.  held  a  valid  chat- 
tel mortgage  upon  the  machinery  prior  to  its  annexation  to 
the  realty,  the  result  to  which  the  argument  leads,  on  the 
other  hand,  is,  that,  because  the  machinery  was  annexed  to  the 
freehold  by  the  owner,  and  was  peculiarly  adapted  to  be  used 
in  connection  with  the  building  in  which  it  was  placed,  the 
law  will  raise  a  conclusive  presumption  that  the  owner  in- 
tended it  as  a  permanent  accession  to  the  land.     Hence  the 
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conclusion  insisted  upon  is,  the  character  of  the  machinery 
as  personal  property  came  to  an  end  when  it  was  annexed  to 
the  land,  and  that  of  realty  became  inevitably  fixed  upon  it. 

The  question  thus  presented  has  been  the  subject  of  much 
discussion,  and  the  result  deducible  from  the  reported  cases 
is  not  in  every  respect  harmonious,  or  of  so  definite  and  pre- 
cise a  character  as  could  be  desired.  Very  much  depends 
upon  the  relation  which  the  persons  between  whom  the  ques- 
tion arises  sustain  toward  each  other,  whether  it  be  that  of 
personal  representative  and  heir  of  a  deceased  person,  land- 
lord and  tenant,  vendor  and  vendee,  mortgagor  and  mort- 
gagee or  some  other,  which  may  give  a  peculiar  character  to 
the  case.  While  some  rules  of  general  application  have  been 
formulated,  in  the  very  nature  of  the  subject  each  case  must 
in  some  degree  be  controlled  by  the  varying  circumstances 
peculiar  to  it. 

The  united  application  of  three  requisites  is  regarded  as 
the  true  criterion  of  an  immovable  fixture :  (1)  Real  or  con- 
structive annexation  of  the  article  in  question  to  the  free- 
hold. (2)  Appropriation  or  adaptation  to  the  use  or  purpose 
of  that  part  of  the  realty  with  which  it  is  connected.  (3)  The 
intention  of  the  party  making  the  annexation  to  make  the 
article  a  permanent  accession  to  the  freehold.  Teaffy,  Hewitt, 
1  Ohio  St.  511,  530;  Potter  v.  Oomwell,  40  N.  Y.  287; 
Ewell  Fixtures,  21;  Tyler  Fixtures,  114;  McRea  v.  Cen- 
tral Natn  Bank,  66  N.  Y.  489. 

According  to  the  elementary  rule  of  the  common  law, 
whatever  is  annexed  to  the  freehold  becomes,  in  legal  con- 
templation, a  part  of  it,  and  is  thereafter  subject  to  the  same 
incidents  and  conditions  as  the  soil  itself.  But  the  diveraity 
of  trade  and  the  development  of  manufactures  required  that 
the  strict  rules  of  the  common  law  be  measurably  relaxed, 
and  it  may  now  be  said  that  the  nature  of  the  articles  and 
the  manner  in  which  they  are  affixed,  and  the  intention  of 
the  party  making  the  annexation,  together  with  the  policy 
of  the  law,  are  controlling  factors  in  determining  whether  an 
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article,  which  may  or  may  not  be  a  fixture,  becomes  part  of 
the  realty  by  being  annexed  to  the  freehold.  The  purpose 
or  intention  of  the  parties,  the  effect  and  mode  of  annexa- 
tion, and  the  public  policy  in  relation  thereto,  are  all  to  be 
considered. 

When  the  parties  immediately  concerned,  by  an  agreement 
between  themselves,  manifest  their  purpose  that  the  property, 
although  it  is  to  be  annexed  to  the  soil,  shall  retain  its  char- 
acter as  personalty,  then,  except  as  against  persons  who  occupy 
the  relation  of  innocent  purchasers  without  notice,  the  inteuT 
tion  of  the  parties  will  prevail,  unless  the  property  be  of  such 
a  nature  that  it  necessarily  becomes  incorporated  into,  and  a 
part  of,  the  realty  by  the  act  and  manner  of  annexation. 
Taylor  y.  Waikina,  62  Ind.  511  ;  Yater  v.  Mullen,  24  Ind.  277. 

Thus,  if,  in  the  course  of  constructing  a  house,  brick  should 
be  placed  in  the  walls,  and  joists  and  beams  in  their  proper 
places,  the  brickmaker  and  sawyer  would  not  be  permitted 
to  despoil  the  house  by  asserting  an  agreement  with  the  owner 
that  the  brick  and  beams  were  to  retain  their  character  as 
personalty  notwithstanding  their  annexation.  In  such  a  case 
the  mental  attitude  of  the  parties  can  not  modify  the  legal 
effect  resulting  from  the  annexation.  Campbell  v.  Roddy  (N. 
J.),  14  Atl.  Rep.  279;  Henkk  v.  Dillon,  17  Pac.  Rep.  148; 
Jones  Chat.  Mortg.,  section  125. 

But  when  chattels  are  of  such  a  character  as  to  retain  their 
identity  and  distinctive  characteristics  after  annexation,  and 
do  not  thereby  become  an  essential  part  of  the  building,  so 
that  the  removal  of  the  chattels  will  not  materially  injure  the 
building,  nor  destroy  or  unnecessarily  impair  the  value  of 
the  chattels,  a  mutual  agreement  in  respect  to  the  manner  in 
which  the  chattels  shall  be  regarded  after  annexation  will 
have  the  effect  to  preserve  the  personal  character  of  the  prop- 
erty between  the  parties  to  the  agreement.  Rogers  v.  Cox,  96 
Ind.  157;  Price  v.  Malott,  85  Ind.  266;  Heniy  v.  Dinker- 
hoff,  57  Cal.  3 ;  Haven  v.  Emery,  33  N.  H.  66 ;  Ewell  Fix- 
tures, 66 ;  Malott  v.  Price,  109  Ind.  22. 
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Accordingly,  the  proposition  is  well  sustained  that  one  who 
purchases  machinery  with  a  view  that  it  shall  be  annexed  to, 
or  placed  in,  a  building  of  which  he  is  the  owner,  and  who 
executes  a  chattel  mortgage  on  the  property  so  purchased, 
thereby  evinces  his  intention  that  the  property  shall  retain  its 
character  as  personalty,  regardless  of  the  manner  in  which  it 
may  be  annexed  to  the  freehold.  Eaves  v.  Esies,  10  Kan. 
314;  Ford  v.  Cobb,  20  N.  Y.  344;  Sisaon  v.  Hibbard,  75  N. 
Y.  542;  Tlffi.  v.  Horton,  53  N.  Y.  377;  Campbell  v.  Roddy, 
supra  ;   Henkh  v.  Dillon,  supra. 

Except  where  the  rights  of  innocent  purchasers  are  in- 
volved, it  is  the  policy  of  the  law  to  uphold  such  contracts 
in  the  interest  of  trade. 

The  execution  of  a  chattel  mortgage  by  the  owner  of  land, 
upon  machinery  which  he  afterwards  places  in  a  building 
thereon,  is  regarded  as  an  unequivocal  declaration  of  his  in- 
tention that  the  act  of  annexation  shall  not  change  or  take 
away  the  character  of  the  machinery  as  personalty,  until  the 
debt  secured  by  the  mortgage  has  been  fully  paid.  T^  v. 
Horton,  supra, 

A  provision  in  a  chattel  mortgage  that,  upon  default  of 
payment  of  the  mortgage  debt,  the  mortgagee  may  take  pos- 
session of  the  mortgaged  chattels  and  sell  the  same,  if  any- 
thing beyond  the  mortgage  itself  was  needed,  is  equivalent 
to  an  express  agreement  that  the  property  shall  continue  to 
be  regarded  as  personalty. 

Having  reached  the  conclusion  that,  when  the  nature  of 
the  property  admits  of  it,  parties  may  by  convention  fix  its 
character  as  personalty  as  between  themselves,  afler  it  is  an- 
nexed to  the  freehold,  and  that  a  chattel  mortgage,  such  as 
the  one  under  consideration,  is  equivalent  to  an  express 
agreement  in  that  respect,  the  case  would  be  of  easy  solution 
but  for  the  intervention  of  the  rights  of  others  than  the  im- 
mediate parties  to  the  chattel  mortgage. 

It  remains  to  be  considered  whether  the  chattel  mortgage 
from  Kemper  to  Hadley,  Wright  &  Co.  was  effectual  to  pre- 
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serve  the  character  of  the  mortgaged  chattels  as  against  the 
purchase-money  mortgage  given  by  Kemper  to  Eckart  Bros., 
arfd  the  subsequent  mortgage  to  the  bank.  What  are  the 
rights  of  a  mortgagee  of  chattels  of  the  description  of  those 
in  question,  who  consents  that  the  mortgaged  property  may 
be  taken  out  of  the  county  in  which  his  mortgage  is  recorded, 
and  that  it  may  be  annexed  to  real  estate  in  such  a  manner 
as  that,  in  the  absence  of  an  agreement  or  intention  to  the 
contrary,  the  act  of  annexation,  ipso  facto,  makes  the  prop- 
erty accessory  to  the  freehold? 

In  some  jurisdictions,  as  will  appear  from  the  authorities 
already  cited,  the  rule  seems  to  be  that  an  agreement  between 
the  owner  of  land  and  the  vendor  of  chattels,  which  are  to 
be  annexed  thereto,  concerning  the  character  of  the  chattels, 
is  valid,  not  only  between  the  parties,  and  against  a  prior 
nwrtgagee  of  the  land,  but  also  against  a  subsequent  mort- 
gagee or  purchaser  without  notice,  while  in  others  an  essen- 
tially different  effect  is  attributed  to  such  an  agreement. 
Thus,  in  Tiffi  v.  Horton,  supra,  and  Ford  v.  Oobb,  supra,  it  was 
held  by  the  Court  of  Appeals,  in  the  State  of  New  York,  that 
neither  a  precedent  nor  subsequent  mortgagee  of  real  estate 
could  defeat  the  claim  of  one  holding  a  chattel  mortgage 
upon  property  which  had  been  annexed  to  the  mortgaged 
premises  under  an  agreement  that  it  should  continue  to  be 
regarded  as  personalty. 

These  cases  hold  that  the  agreement  between  the  holder  of 
the  chattel  mortgage  and  the  owner  of  the  land,  that  the 
chattels  shall  retain  their  character  as  personalty,  rebuts  the 
presumption  that  they  were  intended  as  permanent  accesso- 
ries to  the  land,  and  binds  both  prior  and  subsequent  mort- 
gagees. 

In  PiBrce  v.  George,  108  Mass.  78,  a  chattel  mortgage  was 
taken  upon  certain  machinery  in  contemplation  that  the  ma- 
chinery was  to  be  fastened  to  a  building  and  annexed  to  real 
property  owned  by  the  mortgagee,  and  it  was  held  that  a 
subsequent  mortgagee  of  the  real  estate  could  hold  the  chat- 
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tels  as  a  part  of  the  land.  So  it  was  held  by  the  same  court, 
in  Hunt  v.  Buy  State  Iron  Co.,  97  Mass.  279,  that  an  agreement 
between  the  owner  of  iron  rails  and  a  railroad  company,  that 
the  rails  should  retain  their  character  as  chattels  after  they 
had  been  fastened  to  the  road-bed,  would  be  unavailing  as 
against  a  previous  mortgagee  of  the  road  or  a  purchaser  with- 
out notice.     See,  also,  Stillman  v.  Flenniken^  58  Iowa,  450. 

There  is,  therefore,  no  general  rule  which  declares  that 
machinery,  upon  which  there  is  a  chattel  mortgage,  becomes 
necessarily  subject  to  an  existing  mortgage  upon  real  estate 
to  which  it  may  afterwards  be  annexed  with  the  consent  of 
the  mortgagee,  to  the  exclusion  or  postponement  of  the  prior 
chattel  mortgage. 

A  prior  mortgagee  can  not  occupy  the  attitude  of  an  inno- 
cent purchaser.  The  interests  and  rights  of  the  holder  of  a 
chattel  mortgage  upon  property  which  is  annexed  to  real  es- 
tate upon  which  there  is  an  existing  mortgage,  must  be  de- 
termined by  the  practical  application  of  equitable  principles 
to  the  rights  of  the  respective  parties. 

Whether  the  chattel  mortgage  shall  be  postponed,  notwith- 
standing the  agreement  between  the  owner  of  the  land  and 
the  mortgagee,  must  depend  upon  the  inquiry  whether  or  not 
the  preservation  of  the  rights  of  the  holder  of  the  chattel 
mortgage  ^\\\  impair  or  diminish  the  security  of  the  real 
estate  mortgagee  as  it  was  when  he  took  it.  If  it  will  not, 
then  it  would  be  inequitable  that  the  latter  should  defeat  or 
destroy  the  security  of  the  former.  If  it  will,  then  it  was 
the  folly  or  misfortune  of  the  holder  of  the  chattel  mortgage 
that  he  permitted  the  property  to  be  annexed  to  a  freehold 
from  which  it  can  not  be  removed  without  diminishing  or 
impairing  an  existing  mortgage  thereon.  As  was  said  by  the 
Court  of  Errors  an^  Appeals  of  New  Jersey^^n  Campbell  v, 
Roddy y  supra,  "  Where  the  articles  are  of  $uch  a  character 
that  their  detachment  would  involve  a  destruction  of  or  a 
dismantling  of  an  important  feature  of  the  realty,  such  an- 


NOVEMBER  TERM,  1888.  185 

Binkley  v,  Forkner  et  al, 

nexation  might  T^ell  be  regarded  as  an  abandonment  of  the 
lien  by  him  who  impliedly  assented  to  the  anue^ation/^ 

Unless  the  detachment  of  mortgaged  chattels  would  ma- 
terially affect  the  security  of  the  real  estate  mortgagee,  by 
depreciating  the  value  of  the  mortgaged  property,  or  by  dis- 
mantling it  of  an  important  feature  existing  at  the  time  the 
mortgage  was  taken,  the  precedent  real  estate  mortgage  only 
attaches  to  the  actual  interest  which  the  mortgagor  has  in  the 
personal  chattels  subsequently  annexed  at  the  time  of  their 
annexation.  Campbell  v.  Roddy y  supra;  United  States  v. 
New  Orleans  Railroad^  12  Wall.  362;  Fosdich  v.  Schally  99 
U.  S.  235. 

Or  if,  as  in  Bass  Foundryy  etc.,  v.  Gallentiney  99  Ind.  525, 
the  introduction  of  the  new  machinery  involved  the  disman- 
tling of  a  mill  upon  which  a  prior  mortgage  existed,  so  as  to 
impair  the  security  thus  afforded,  a  claim  upon  the  machinery 
so  introduced  would  not  prevail  over  the  prior  real  estate 
mortgage. 

In  the  present  case  it  appears  that  the  removal  of  the  en- 
gine and  boiler  and  other  machinery  would  not  injure  or  im- 
pair the  value  of  the  real  estate  or  the  building  thereon. 
There  can  be  no  reason,  therefore,  so  far  as  the  Eckart 
Brothers  are  concerned,  why  a  court  of  equity  should  prac- 
tically destroy  the  security  of  the  appellant,  so  long  as  the 
preservation  of  his  rights  are  not  prejudicial  to  those  of  the 
Eckart  Brothers.  As  is  in  effect  said  in  the  well  considered 
case  already  quoted  from,  if  the  detachment  of  the  articles  so 
annexed  would  occasion  no  damage  to  the  realty,  then  the 
lien  upon  them  can  be  enforced  by  a  court  of  equity  in  the 
same  degree  as  if  they  had  remained  chattels  according  to 
the  agreement.  If  the  detachment  would  occasion  some  dim- 
inution in  the  value,  as  it  would  have  stood  had  the  attach- 
ment not  been  made,  then  the  depreciation  must  be  made 
whole,  and  the  rights  of  the  parties  adjusted  by  the  chan- 
cellor according  to  the  equity  of  the  case. 

The  distinction  between  chattels  whose  completeness  and 
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identity  as  separate  and  distinct  articles  may  be  preserved, 
notwithstanding  their  annexation,  and  those  which  neces- 
sarily become  absorbed  or  merged  in  the  realty  by  being  an- 
nexed, must  be  kept  in  view.  Porter  v.  Pittsburgh  Steel  Cb., 
122  U.  S.  267  (283)  ;  Dunham  v.  Railway  Go.,  1  Wall.  254; 
Galveston  Railroad  v.  Cowdrey,  11  Wall.  459. 

This  disposes  of  the  case  so  fiir  as  it  relates  to  the  prece- 
dent mortgagees.  As  to  the  holder  of  a  chattel  mortgage 
who  consents  to  have  the  mortgaged  chattels  placed  in  such 
an  attitude  in  relation  to  real  estate  as  that  subsequent  inno- 
cent j)urchasers  and  mortgagees  are  liable  to  be  misled  by 
the  owner  of  the  land  to  which  they  are  annexed,  there 
seems  to  be  no  equitable  ground  upon  which  his  title  should 
be  enforced  as  against  such  purchasers  or  mortgagees. 

The  peculiar  character  of  the  subsequent  mortgage  exe- 
cuted to  the  bank  in  the  present  case,  renders  it  unnecessary, 
however,  that  we  should  enlarge  upon  this  feature  of  the 
subject.  Recurring  to  the  statement  of  the  case,  it  will  be 
seen  that,  after  describing  the  real  estate  upon  which  the  fac- 
tory and  machinery  were  situate,  the  engine,  boiler,  and 
other  machinery  are  particularly  and  specifically  enumerated 
as  being  also  and  in  effect  separately  mortgaged.  Coupled 
with  this  was  the  further  stipulation  that  the  mortgagor 
should  not  remove  any  of  the  machinery  enumerated  from 
the  land  on  which  it  was  then  situate,  until  the  mortgage 
debt  was  fully  paid. 

This  feature  of  the  mortgage  was  entirely  unnecessary 
and  meaningless,  except  upon  the  theory  that  the  parties 
recognized  and  treated  the  engine  and  boiler  and  other  enu- 
merated articles  as  something  distinct  from  the  realty,  in 
short,  as  personal  property.  This  being  so,  the  rule,  which 
requires  that  effect  shall  be  given  to  every  part  of  a  contract 
according  to  the  manifest  intention  of  the  parties  as  ex- 
pressed by  the  language  employed,  also  requires  us  to  hold 
that  the  intention  of  the  parties  to  what  is  known  as  the 
bank  mortgage,  was  to  regard  the  machinery  as  personal 
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property,  and  to  include  it  in  the  mortgage  as  such.  They 
took  their  mortgage,  therefore,  subject  to  the  prior  chattel 
mortgage  of  the  appellant  on  the  personal  property.  It  is 
suggested  that  this  mortgage  is  not  in  the  record,  because 
in  copying  the  bill  of  exceptions  containing  the  evidence  into 
the  transcript,  after  stating  that  the  mortgage  had  been  read 
in  evidence, instead  of  copying  the  mortgage,  reference  is  made 
to  a  previous  page  of  the  transcript  where  the  mortgage  read 
in  evidence  is  copied  as  an  exhibit  filed  with  the  answer  of 
the  bank.  This  was  sufiBcient.  It  was  not  necessary  to  copy 
it  again,  although  it  was  presumably  copied  in  the  bill  of  ex- 
ceptions as  filed.  When  a  paper  is  once  copied  into  the 
transcript,  it  is  not  necessary  to  copy  it  again  when  intro- 
duced into  subsequent  parts  of  the  record,  provided  it  be  so 
referred  to  as  that  it  can  be  identified  with  certainty.  Vooi*- 
hees  V.  HushaWy  30  Ind.  488. 

Some  suggestions  are  made  in  the  briefs  respecting  alleged 
infirmities  in  the  assignment  of  errors,  and  in  respect  to  a 
defect  of  parties.  The  length  of  the  opinion  forbids  that  we 
should  notice  these  suggestions  further  than  to  say  they  do 
not  involve  any  error,  nor  do  they  relate  to  the  merits  of  the 
case.  '  No  objection  pertaining  to  the  alleged  defect  of  par- 
ties seems  to  have  been  made  in  the  court  below. 

The  conclusions  thus  reached  result  in  a  reversal  of  the 
judgment.  The  judgment  is  accordingly  reversed,  with  costs, 
with  directions  to  the  court  below  to  sustain  the  appellant's 
motion  for  a  new  trial,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Filed  Jan.  30, 1889. 
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No.  14,496. 

The  State,  ex  bel.  Marks,  v,  Vogel  et  al. 

Special  Finding. — Exception  to  (hnckinona  of  Law, — Admission  as  to  Fadi, 
— A  party,  by  excepting  to  conclusions  of  law  drawn  by  the  court  from 
a  special  finding  of  facts,  admits  that  the  finding  is  full  and  correct. 

Same. — Pleading. — Supreme  Court, — Practice, — Where  a  plaintiff's  case  must 
stand  or  fall  by  the  facts  specially  found  by  the  court,  and  admitted  to 
be  correctly  found,  an  alleged  error  in  overruling  a  demurrer  to  an  an- 
swer will  not  be  considered  on  appeal. 

Township. — Highway, — Illegal  Expenditures  by  Trustee. — Beimbursemenl  of 
Township  by  County, — Action  on  IVustce^a  Bond.— ^Although  the  acts  of  a 
township  trustee  in  laying  out  a  highway  and  building  a  bridge  thereon 
are  negligent  and  illegal,  yet  if,  after  the  work  is  done,  the  county  com- 
missioners donate  funds  from  the  county  treasury  which  fully  reim- 
burse the  township  for  all  expenditures  in  opening  the  highway  and 
building  the  bridge,  no  action  can  be  maintained  by  the  township  on 
the  trustee's  bond.  ^ 

From  the  Perrv  Circuit  Court. 

E.  E.  JDrumbj  for  appellant. 

C  H.  Mason  and  W.  Henning,  for  appellees. 

Coffey,  J. — This  was  a  suit  in  the  court  below  by  the 
appellant,  Marks,  as  the  trustee  of  Troy  township,  in  Perry 
county,  against  appellee  Gottleib  Vogel,  and  his  sureties, 
upon  his  official  bond  as  the  former  trustee. 

The  breaches  of  the  bond  alleged  in  the  first  paragraph  of 
the  complaint  are,  that  the  said  Gottleib  Vogel,  while  in  of- 
fice, as  such  trustee  of  Troy  township,  received  of  the  funds 
of  said  township  the  following  amounts,  to  wit :  Fifty-six 
dollars  belonging  to  the  township  fund,  two  hundred  and 
thirteen  dollars  belonging  to  the  road  funds  of  said  township, 
and  thirty-nine  dollars  belonging  to  the  special  school  fund 
of  said  township,  in  all  the  sum  of  two  hundred  and  sixty- 
nine  dollars;  that  he  had  said  funds  on  hand  at  the  time  his 
office  expired,  and  that  he  failed  and  refused  to  turn  the 
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same  over  to  the  appellant,  Marks,  upon  demand,  or  to  in 
any  way  account  for  the  same. 

The  breaches  in  the  bond  alleged  in  the  second  paragraph 
of  the  complaint  are,  that  the  defendant  Gottleib  Vogel,  while 
in  ofiSce,  as  trustee  of  Troy  township,  received  two  thousand 
dollars  belonging  to  the  township  funds  of  said  township, 
•  and  three  thousand  dollars  belonging  to  the  road  funds  of 
said  township ;  that  he  unlawfully  employed  one  Henry  Ab- 
erding  to  erect  a  new  bridge  over  and  across  Windy  creek 
in  said  township,  at  a  cost  of  $213,  not  having  notified  the 
board  of  commissioners  of  the  necessity  of  said  bridge,  not 
having  i)rocured  a  survey  and  estimate  thereof,  and  not  hav- 
ing procured  an  order  regulating  the  erection  of  the  same  ; 
that  said  bridge  was  erected  in  such  an  unskilful  and  neg- 
ligent manner  that  it  was  worthless  and  fell  down  of  its  own 
weight ;  that  the  defendant  Gottleib  Vogel,  as  such  trustee, 
well  knowing  the  worthless  condition  of  said  bridge,  paid 
the  said  Henry  Aberding  for  the  erection  of  the  same  the 
said  sum  of  $213  out  of  the  road  funds  of  said  township; 
that  he  unlawfully  charged  and  retained  out  of  the  township 
funds  of  said  township  the  sum  of  $56  for  superintending  the 
erection  of  said  bridge,  and  for  supervising  the  opening  of  a 
new  road ;  that  his  report  to  the  board  of  commissioners 
claiming  credit  for  said  sums  was  rejected  and  said  claims 
disallowed. 

The  defendant  Gottleib  Vogel  filed  his  separate  answer  to 
this  complaint.     The  first  paragraph  is  a  general  denial. 

The  second  paragraph  is  substantially  as  follows : 

That  as  trustee  of  Troy  township  in  said  county  he  was 
ordered  by  the  board  of  commissioners  of  Perry  county,  at  a 
special  term  held  in  September,  1887,  to  open  a  certain  road 
in  first  order  described  in  said  township,  leading  from  Tell 
City  to  Troy ;  that  not  having  sufficient  road  funds  on  hands, 
and  the  means  necessary  to  open  said  road,  the  said  board 
agreed  to  advance  whatever  funds  might  be  required  to  per- 
form said  work,  and  ordered  the  defendant  to  proceed  and 
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construct  said  road ;  that  pursuant  to  said  order  he  did  open 
said  road  and  notified  the  said  board  of  such  fact ;  that  said 
board  at  once  carefully  examined  said  work  and  accepted  the 
same^  and  at  its  December  term,  1887,  entered  of  record  an 
order  to  that  effect,  and  issued  an  order  in  favor  of  said  de- 
fendant for  the  sum  of  $2,080.28  with  which  to  defray  the 
expenses  of  said  work,  and  directed  him  to  pay  for  the  same  • 
according  to  his  account  then  exhibited  to  them  and  exam- 
ined, approved  and  allowed  by  them ;  that  pursuant  to  said 
order  and  allowance  he  paid  for  said  work ;  that  he  filed  his 
report  as  such  trustee  with  said  board  at  the  April  term 
thereof,  1888,  which  included  the  expense  of  opening  said 
road  and  the  allowance  of  said  $2,080.28,  but  that  said  board 
on  some  wrong  and  trifling  pretence  refused  to  allow  the  bill 
formerly  allowed  by  them  of  $2,080.28,  and  by  him  expended 
in  opening  said  road,  and  deducted  therefrom  $213,  which  is 
the  same  item  mentioned  in  the  complaint  and  for  which 
suit  is  brought,  falsely  and  wrongfully  pret.ending  that  said 
work  was  not  properly  constructed ;  that  said  item  of  $213 
and  an  item  of  $56  for  services  due  plaintiff  for  superintend- 
ing said  work  were  rejected  by  said  board ;  that  the  same  are 
j  ustly  due  him,  together  with  $20  for  services  in  visiting  schools 
in  1887,  and  that  he  is  in  no  manner  indebted  to  said  town- 
ship ;  wherefore  he  files  said  items  of  account  as  a  set-off 
against  the  plaintiff's  demand,  and  asks  that  they  be  allowed. 

The  other  defendants  answered  by  a  general  denial. 

The  plaintiff  demurred  to  the  second  paragraph  of  the  an- 
swer of  Vogel,  upon  the  ground  that  the  same  did  not  state 
facts  sufficient  to  constitute  a  defence  to  the  plaintiff's  cause 
of  action. 

The  demurrer  was  overruled  and  the  plaintiff  excepted. 
Plaintiff  then  filed  a  general  denial  in  reply  to  the  second 
paragraph  of  said  answer,  and  the  cause,  being  at  issue,  was 
submitted  to  the  court  for  trial  without  the  intervention  of  a 
jury.  At  the  request  of  the  plaintiff  the  court  made  a  spe- 
cial finding  of  the  facts  and  its  conclusions  of  law  thereon. 
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After  finding  the  formal  facts  of  the  election  and  qualifi- 
cation of  Vogel  as  the  trustee  of  Troy  township,  that  his 
term  of  office  had  expired,  and  that  the  relator,  Nicholas 
Marks,  was  the  duly  elected  and  qualified  successor  in  office 
of  the  said  Vogel,  the  court  finds  that  during  the  time  the 
said  Vogel  was  acting  as  trustee  of  said  township  of  Troy  he 
proceeded  to  erect,  lay  out  and  establish  a  new  road  in  said 
township,  known  as  the  New  Troy  and  Tell  City  Road,  and 
also  erected  and  built  at  the  expense  of  said  township  a  cer- 
tain bridge  upon  said  road ;  that  the  total  expense  of  said 
road  and  bridge  was  $2,080 ;  that  the  cost  of  said  bridge  was 
$213,  which  the  said  Vogel  paid  to  one  Henry  Aberding, 
who  had  contracted  for  the  building  and  construction  of  the 
same,  and  the  said  Vogel  also  retained  the  sum  of  $56  for  his 
services  for  superintending  the  erection  of  said  bridge  and 
the  opening  of  said  road,  all  of  which  money  was  paid  by 
him  out  of  the  road  funds  of  said  township;  that  the  said 
Vogel  did  not,  prior  to  the  laying  out  of  said  road  and  erec- 
tion of  said  bridge,  first  procure  from  the  board  of  commis- 
sioners of  said  county  of  Perry  any  estimate  or  survey  thereof, 
nor  any  oider  or  direction  from  said  board  regarding  the 
opening  of  said  road  or  erection  or  construction  of  said 
bridge ;  that  afterwards,  at  the  December  term,  1887,  said 
board  made  an  order  reimbursing  the  road  fund  of  said  town- 
ship for  all  the  material  furnished,  labor  performed,  and  all 
expenses  that  the  township  incurred  in  the  establishment  of 
the  said  road  and  the  construction  and  erection  of  said  bridge, 
to  wit,  the  sum  of  $2,080,  which  included  the  said  $213  for 
said  bridge  and  the  said  $56  for  said  Vogel's  services  as  su- 
perintendent. The  court  further  finds  that  the  said  bridge 
was  constructed  in  an  unskilful  and  defective  manner,  and 
was  worthless  as  a  bridge  in  the  condition  in  which  it  was ; 
that  the  said  board  of  commissioners,  after  making  a  careful 
examination  of  said  new  road,  and  after  proper  advisement 
in  the  premises,  found  that  the  necessary  expenses  incurred 
by  said  township  in  the  construction  of  said  road  were  greater 


192  SUPREME  COURT  OF  INDIANA, 

The  State,  ex  rel.  Marks,  ».  Vogel  ei  al, 

than  the  road  fund  of  said  township  was  then  able  to  meet, 
or  would  be  able  to  liquidate,  in  the  near  future,  and  they 
found  it  legally  proper  that  the  county  should  pay  the  ex- 
penses incurred  in  the  location  of  said  highway,  and  there- 
upon made  said  allowance  of  $2,080  to  said  Vogel  as  trustee, 
to  be  applied  by  him  to  the  reimbursement  of  said  road  fund 
in  full  for  all  expenses  incurred  to  the  said  fund  in  the  es- 
tablishment of  said  road,  and  that  said  Vogel  in  fact  applied 
said  money  to  the  payment  of  said  road  and  bridge  work. 

The  court  finds  that  the  payment  of  said  sum  of  $2,080  by 
said  board  of  commissioners  necessarily  included  the  payment 
of  the  said  sums  of  $213  and  $56  for  said  bridge  and  services 
of  said  Vogel,  and  that,  therefore,  the  said  township  is  not 
out  anything,  and  has  not  lost  anything  by  reason  of  the  said 
bridge  being  defective  and  worthless,  or  by  reason  of  the  ex- 
penditure by  said  Vogel  of  said  sums  of  $213  and  $56. 

From  these  facts  the  court  makes  the  following  conclusions 
of  law :  Fii'st,  that  the  defendants  are  not  liable  on  said 
VogePs  bond  for  the  acts  complained  of;  and,  secondly^  that 
the  plaintiff  and  relator  is  not  entitled  to  recover  anything 
by  virtue  of  the  premises,  and  that  the  finding  ought  to  be 
for  the  defendants. 

To  each  of  the  conclusions  of  law  the  appellant  excepted. 
The  defendants  had  judgment  for  costs,  and  the  plaintiff  ap- 
peals therefrom  to  this  court,  and  assigns  as  error : 

1st.  That  the  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  answer  of  the  defendant  Gottleib 
Vogel;  and, 

2d.  That  the  court  erred  in  its  conclusions  of  law  on  the 
special  findings. 

By  excepting  to  the  special  conclusions  of  law  the  appel- 
lant admits  that  the  facts  in  the  case  are  fully  and  correctly 
found.  Robinson  v.  Snyder,  74  Ind.  110 ;  Fairbanks  v.  Meyers, 
98  Ind.  92 ;  Bass  v.  Elliott,  105  Ind.  617 ;  Wynn  v.  7V-oy, 
109  Ind.  250;   Warren  v.  Sohn,  112  Ind.  213. 

We  have  not,  therefore,  inquired  into  the  question  as  to 
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whether  the  court  erred  in  overruling  the  demurrer  of  appel- 
lant to  the  answer  of  the  appellee  Vogel,  as  it  is  evident  that 
the  case  for  the  appellant  must  stand  or  fall  by  the  facts  found 
by  the  court.     Martin  v.  Gaubky  72  Ind.  67. 

It  may  be  conceded  that  the  acts  of  Vogel  in  laying  out, 
establishing  and  opening  the  road  referred  to  in  the  special 
finding,  without  an  order  of  the  board  of  commissioners,  was 
unauthorized  and  illegal.  So,  also,  was  his  action  in  build- 
ing the  bridge  therein  named.  But  it  appears  from  the  find- 
ing that,  after  all  the  work  had  been  done,  the  board  of  com- 
missioners of  Perry  county  furnished  the  funds  from  the 
county  treasury  to  fully  reimburse  Troy  township  for  all  her 
expenditures  in  opening  the  road  and  in  the  building  of  the 
bridge,  and  that  the  same  was  in  fact  paid  out  of  this  dona- 
tion from  the  county.  We  are  unable  to  conceive  of  any 
principle  of  law  or  justice  by  which  Troy  township  can  claim 
to  be  twice  reimbursed  for  this  outlay  of  money;  and  if  it 
has  been  reimbursed  by  Perry  county,  it  is  self-evident  that 
if  Vogel  and  the  sureties  on  his  official  bond  are  required  to 
pay  the  money  for  which  this  suit  is  prosecuted,  such  will  be 
the  result.  If  Vogel  had  furnished  the  $2,080  with  which 
to  pay  the  expense  of  opening  the  road  and  building  the 
bridge  out  of  his  private  funds,  it  certainly  would  not  be  con- 
tended that  he  should  pay  the  claim  now  in  suit,  because  Troy 
township  has  lost  nothing. 

How  does  it  concern  the  township  whether  the  money  was 
furnished  by  Vogel  or  by  some  other  person,  so  long  as  it 
loses  nothing  by  the  transaction  ? 

We  do  not  think  the  court  below  erred  in  its  conclusion  of 
law  upon  the  facts  found.  We  think  the  judgment  of  the 
court  below  should  be  affirmed. 

Judgment  affirmed. 

Filed  Jan.  30. 1889. 

Vol.  117.— 13 
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\^  Jgl  Smock,  Guardian,  v.  Beichwine  &  al. 

Deosbents'  Estates. — Sale  of  Beat  Estate, — Lwme  Widow, — Ouardian- 
ihip. — The  guardian  of  a  decedent's  insane  widow  had  the  right  to  file 
a  written  assent  for  his  ward  to  the  petition  of  the  executor  in  a^ptooeed- 
ing  instituted  in  the  common  pleas  court  to  sell  real  estate  for  the  pay- 
ment of  the  decedent's  debts. 

Same. — I^irtUion  Proceeding, — Adjudioaiion  of  Widoin^s  THtle, — Where,  after 
such  sale,  the  guardian  brought  suit  for  the  partition  of  the  remaining 
real  estate,  the  common  pleas  court  had  jurisdiction  in  the  partition 
case  to  adjudicate  upon  and  divest  the  title  of  the  widow  to  the  real  es- 
tate sold  hj  the  executor  to  paj  the  decedent's  debts. 

Sahe. —  Widow  Takes  as  Heir, — Parties, — ^The  widow  takes  the  interest  that 
the  law  gives  her  in  the  real  estate  of  which  her  husband  dies  seized,  as 
heir,  and  not  hj  virtue  of  her  marital  rights.  She  is  a  proper  party  to 
a  petiti9n  to  sell  real  estate  for  the  payment  of  the  decedent's  debts. 

From  the  Marion  Superior  Court. 

O.  W.  Oalvin,  A.  C.  Harris^  W.  H.  Calkins^  C,  F.  Rooker 
and  A.  W,  Hatchy  for  appellant. 

A.  W.  Hendrieksy  0,  B.  Hord,  A,  Baker,  E.  Danids,  J,  8. 
Duncan^  C.  W,  Smith  and  /.  JB.  Wilsorij  for  appellees. 

Berkshire,  J. — This  is  an  appeal  from  the  judgment  of 
the  Marion  Superior  Court  rendered  in  general  term  revers- 
ing the  judgment  of  the  court  given  in  special  t^rm. 

At  the  November  term,  1883,  special  term,  the  appellant, 
in  behalf  of  his  ward,  filed  his  amended  complaint  in  parti- 
tion, in  one  paragraph. 

To  the  complaint  as  amended  the  appellees  filed  their 
joint  answer  in  two  paragraphs,  and  their  joint  cross-com- 
plaint in'  one  paragraph. 

Demurrers  were  filed  by  the  appellant  to  each  of  said  par- 
agraphs of  answer  and  to  the  cross-complaint. 

The  court  in  special  term  sustained  the  demurreins,  and  the 
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appellees  refusing  to  amend  their  pleadings^  judgment  was 
rendered  for  the  appellant. 

The  appellees  appealed  from  this  judgment  to  the  general 
term  of  said  courts  and  in  general  term  the  court  overruled 
the  demurrers  to  the  answers  and  cross-complaint  and  re- 
versed the  judgment  given  in  special  term. 

From  the  judgment  given  in  general  term  the  appellant 
appeals  to  this  court. 

The  complaint  is  for  the  partition  of  real  estate,  and  con- 
tains the  usual  averments  and  some  additional  averments. 

It  alleges  that  the  appellant's  ward  is  the  widow  of  Matthew 
Little,  who  died  in  the  year  1861,  seized  in  fee  of  the  real 
estate  which  it  describes,  and  that  as  such  widow  Cornelia 
E.  Little,  the  ward,  became  the  owner  in  fee  of  an  undivided 
one-third  of  the  said  real  estate,  and  that  the  defendants, 
Sarah  A.  Little,  John  W.  Murphy,  the  city  of  Indianapolis 
and  the  appellees  are  the  owners  in  fee  of  the  undivided 
two-thirds  of  said  real  estate. 

The  answer  of  the  appellees  is  an  answer  in  confession  and 
avoidance,  the  general  denial  not  having  been  filed. 

The  second  paragraph  of  answer  and  the  cross-complaint 
go  somewhat  more  into  detail  than  the  first  paragraph,  but 
the  facts  as  averred  are  substantially  the  same  in  all. 

It  is  stated  that  Matthew  Little  died  in  the  year  1861, 
leaving  the  ward  of  the  appellant  as  his  widow,  and  seized 
of  the  following  real  estate  in  Marion  county,  Indiana : 

The  property  involved  in  this  litigation ;  also  lot  numbered 
four  (4),  and  eighteen  and  one-third  feet  off  of  the  east  side 
of  lot  numbered  five  (5),  in  square  sixty-one  (61)  in  the  city 
of  Indianapolis ;  also  the  undivided  one-thii*d  of  lot  num- 
bered six  (6),  and  forty-nine  and  two-twelfths  feet  off  of  the 
west  side  of  lot  numbered  five  (5),  in  squai*e  sixty-one  (61) 
in  the  city  of  Indianapolis. 

It  is  averred  that  Matthew  Little  died  testate,  and  that 
shortly  afler  his  death  his  will  was  admitted  to  probate  and 
Samuel  I.  Little  became  executor  of  the  estate. 
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Item  first  of  the  will  is  copied  into  the  answer  and  cross- 
complaint,  and  it  is  stated  that  this  is  the  only  item  in  the 
will  referring  to  the  said  Cornelia  E.  Little. 

By  his  will  the  testator  devised  to  the  said  Cornelia  E. 
Little  the  equal  one-third  of  all  the  real  estate  of  which  he 
died  seized^  free  from  incumbrances^  and  the  equal  one-third 
of  all  the  personal  and  mixed  property  left  by  him. 

Whether  she  took  the  estate  by  inheritance  or  as  devisee 
is  not  material  to  our  conclusion^  and  is  therefore  not  con- 
sidered. 

Her  rights  were  substantially  the  same  in  either  event 

It  is  averred  that  the  testator  died  largely  indebted^  and 
that  it  became  necessary  to  sell  a  portion  of  the  real  estate 
left  by  him,  to  pay  the  indebtedness,  and  to  that  end  the  ex- 
ecutor filed  his  petition  in  the  common  pleas  court  of  Ma- 
rion county,  at  the  December  term  thereof,  1865,  in  which 
he  asked  for  an  order  to  sell  the  particular  tract  of  land  in 
controversy ;  that  the  appellant's  ward  and  the  other  heirs 
of  the  decedent  were  named  in  the  petition,  and  the  requisite 
notice  given ;  that  an  inventory  and  appraisement  were  filed 
and  such  other  steps  taken  that,  on  the  15th  day  of  March, 
1866,  the  said  court  ordered  the  whole  of  said  parcel  of  land 
sold ;  that  aft;erwards,  and  on  the  1st  day  of  September,  1866, 
notice  thereof  having  been  previously  given,  the  executor 
sold  said  real  estate  in  parcels,  one  parcel  to  Edward  C. 
Brundage,  who  afterwards  sold  and  conveyed  by  warranty 
deed  to  the  appellee  HoUe ;  another  parcel  to  H.  S.  Mayo, 
who  afterwards  sold  and  conveyed  by  warranty  deed  to  the 
appellee  Blake,  and  a  third  parcel  to  Margaret  J.  Hyde,  un- 
der whom  the  appellee  Reichwine  claims  title;  that  the 
purchasers  at  the  said  sale  understood  and  believed  that  they 
wfere  buying  the  entire  estate  in  the  several  parcels  which 
they  purchased,  and  the  executor  understood  that  be  was 
selling  the  entire  estate. 

It  is  further  averred  that,  on  the  18th  day  of  June,  1867, 
in  order  to  forever  put  at  rest  all  question  as  to  whether  or 
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not  the  said  purchasers  acquired  all  the  interest,  right  and 
title  of  the  said  Cornelia  E.  Little  in  and  to  the  said  real 
estate,  she,  through  her  guardian,  who  had  been  theretofore 
appointed  because  of  the  fact  that  she  was  a  person  of  un- 
sound mind,  came  into  the  said  court  of  common  pleas  for 
said  Marion  county,  and  he  filed  his  written  consent,  as  such 
guardian,  that  the  said  sales  be  taken  and  held  as  valid  and 
binding  as  to  his  said  ward,  and  as  disposing  of  her  interest 
in  and  to  said  real  estate.  Before  the  filing  of  said  written 
consent,  it  was  agreed  by  and  between  the  said  guardian,  for 
his  said  ward,  and  the  said  heirs  of  the  said  decedent,  and 
the  said  executor,  that  the  said  Cornelia  E.  Little  should  re- 
ceive the  full  one-third  of  all  the  real  estate  of  which  the  said 
testator  died  seized,  out  of  the  remainder  of  said  real  estate ; 
that  afler  the  making  of  said  agreement  and  the  filing  of 
said  written  consent,  the  said  executor  reported  said  sales  to 
the  court,  and,  pursuant  to  its  order  then  and  there  made,  he 
executed  deeds  to  the  said  purchasers  thereat ;  that  the  ap- 
praisers, who  were  appointed  to  appraise  the  said  real  estate, 
appraised  the  entire  estate  at  the  sum  of  $9,000,  and  the 
sales  thereof  amounted  in  the  aggregate  to  $9,957.95. 

It  is  further  averred  that  thereafter,  and  at  the  same  term 
of  said  court,  and  pursuant  to  the  said  agreement,  the  said 
Cornelia  E.  Little,  through  her  said  guardian,  filed  in  said 
court  her  petition  for  partition  of  the  real  estate  owned  by 
the  said  Matthew  Little  at  the  time  of  his  death ;  that  to  this 
petition  the  said  heirs  and  executor  were  made  defendants, 
and  being  all  adults  entered  their  appearance  thereto ;  that 
the  said  petition  averred,  among  other  things,  the  death  of 
Matthew  Little,  and  that  the  said  ward  was  his  widow,  the 
execution  and  probate  of  his  will,  and  its  provisions  as  to 
his  said  widow,  as  hereinbefore  stated,  and  describing  all  of 
the  real  estate  of  which  he  died  seized,  the  agreement  that 
had  been  made  as  to  her  interest  in  the  tract  of  land  that  had 
been  sold,  and  that  the  same  was  to  be  adjusted  by  allowing 
to  her  the  value  thereof  in  the  partition  of  the  remaining 
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real  estate ;  that  there  was  realized  from  her  ODe-third  inters 
est  in  the  said  real  estate  sold  the  sum  of  $3,214.47. 

The  prayer  of  the  petition  was  for  partition,  and  that  a 
portion  in  value  equal  to  her  undivided  one-third  interest 
therein,  and  an  additional  portion  equal  to  the  value  of  her 
interest  in  the  real  estate  that  had  been  sold  by  the  executor, 
be  set  off  and  assigned  to  her  in  severalty. 

It  is  further  averred  that  the  defendants  filed  an  answer 
confessing  the  allegations  of  the  petition,  and  that  the  cause 
was  submitted  to  the  court  and  such  proceedings  had  that 
commissioners  were  appointed  to  set  off  and  assign  to  said 
widow  out  of  said  unsold  real  estate  a  portion  equal  to  her 
undivided  one-third  interest  therein,  and  an  additional  quan- 
tity equal  in  value  to  her  said  interest  in  the  said  parcel  of 
land  sold  by  the  executor ;  that  afterwards,  and  at  the  same 
term  of  said  court,  the  said  commissioners  made  their  report 
setting  off  and  assigning  to  said  Cornelia  E.  Little  out  of 
said  unsold  real  estate  the  following,  to  wit:  the  undi- 
vided one-third  of  lot  numbered  six  (6),  and  forty-nine  and 
two-twelfths  feet  off  of  the  west  side  of  lot  numbered  five  (5), 
in  square  sixty-one  (61)  in  the  city  of  Indianapolis,  and  said 
commissioners  further  reported  as  a  part  of  their  said  report 
that  the  said  real  estate  so  set  off  and  assigned  to  the  said 
Cornelia  E.  Little  was  of  as  great  value  as  the  undivided 
one-third  interest  held  by  her  in  the  real  estate  partitioned, 
and  added  thereto  the  said  sum  of  $3,214.47  on  account  of 
her  interest  in  the  real  estate  that  had  been  sold  by  the  ex- 
ecutor ;  that  the  said  report  was  approved  and  the  partition 
as  made  confirmed,  and  the  report  spread  of  record  as  a  part 
of  the  judgment  of  the  court;  all  of  which  was  done  at  the 
same  term  of  court  at  which  the  action  was  commenced. 

It  is  further  averred  that  the  real  estate  set  off  to  the  said 
Cornelia  E.  Little  greatly  exceeded  in  value  the  full  value 
of  one-third  of  all  of  the  real  estate  of  which  the  said  Matthew 
Little  died  seized,  and  was  more  productive  than  the  re- 
mainder thereof,  and  much  more  beneficial  to  the  said  widow 
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than  any  other  part  or  parcel  that  could  have  b6en  set  off  to 
her  as  her  portion  of  said  real  estate. 

The  demurrers  admit  the  facts  as  pleaded  in  these  para- 
graphs of  answer  and  cross-complaint. 

If  the  facts  as  pleaded  are  true,  the  appellant's  case  is  bar- 
ren of  all  equity  and  rests  wholly  upon  a  mere  technicality. 

The  equity  of  the  case  seems  to  be  entirely  with  the  ap- 
pellees. 

The  rightfulness  of  the  judgment  of  the  superior  court  in 
general  term  depends  (1)  upon  the  jurisdiction  of  the  com- 
mon pleas  court  to  receive  and  pass  upon  the  written  assent 
filed  by  the  guardian  of  Cornelia  E.  Little,  in  the  matter  of 
the  petition  to  sell  real  estate  to  pay  debts  filed  by  the  ex- 
ecutor pursuant  to  the  agreement  that  had  been  made,  and 
how  the  order  that  was  made  thereafter,  directing  the  exec- 
utor to  make  deeds  to  the  purchasers,  and  the  approval 
thereof,  affected  her  title  to  that  particular  real  estate ;  and 
(2),  whether  the  common  pleas  court  had  jurisdiction  in  the 
partition  case  to  adjudicate  upon  and  divest  the  title  of  the 
said  widow  to  the  said  real  estate. 

The  jurisdiction  of  the  court  of  common  pleas  at  the  time 
the  foregoing  proceedings  were  before  it  depended  almost 
wholly  upon  statute  law. 

At  the  time  the  proceedings  in  question  were  transpiring 
the  court  of  common  pleas  had  exclusive  jurisdiction  in  all 
matters  of  probate,  including  guardianships.  2  G.  <&.  H.,  p. 
20,  section  4 ;  2  6.  <&  H.,  p.  483,  section  1 ;  2  G.  &  H.,  p. 
563,  section  1 ;  2  G.  &  H.,  p.  574,  sections  2,  3. 

It  was  made  the  duty  of  the  guardian  to  manage  the  es- 
tate for  the  best  interest  of  his  ward.  2  G.  &  H.,  p.  567, 
section  9,  clause  2. 

The  guardian  had  power  to  join  in  and  assent  to  the  par- 
tition of  real  estate  belonging  to  his  ward.  2  G.  &  H.,  p. 
572,  section  23;  2  G.  &  H.,  p.  575,  section  8. 

Whenever  an  executor  or  administrator  discovered  that 
the  personal  estate  of  a  decedent  was  insufficient  to  pay  debts. 
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it  became  his  duty  to  file  a  petition  for  the  sale  of  real  estate, 
in  the  common  pleas  court,  to  pay  debts.  2  G.  &  H.,  p  506, 
section  75. 

It  was  made  his  duty  to  state  in  the  petition  the  names 
of  the  heirs. 

The  point  is  made  that  the  widow  takes  the  interest  that 
the  law  gives  her  in  the  real  estate  of  which  her  husband  dies 
seized  by  virtue  of  her  marital  rights,  and  not  as  heir,  and 
therefore  she  is  not  a  proper  party  to  a  petition  to  sell  real 
estate  for  the  payment  of  debts. 

We  do  not  concur  with  counsel  in  this  position. 

The  Legislature  provided  forms  to  be  used  in  the  settle- 
ment of  decedents'  estates,  and  these  forms  were  a  part  of  the 
statute  governing  the  settlement  of  decedents'  estates  infoi*ce 
at  the  time  the  proceedings  in  question  were  being  trans- 
acted. The  form  given  for  the  petition  to  sell  real  estate  to 
pay  debts  names  the  widow  as  an  heir.  2  G.  &  H.,  p.  546, 
form  28.  But  this  court  has  decided  that,  under  the  statute 
of  descents  (R.  S.  1881,  section  2483),  in  force  when  Matthew 
Little  died,  the  widow  takes  as  heir,  and  not  by  virtue  of  her 
marital  rights.  Hendrix  v.  McBeth,  87  Ind.  287  ;  Richard' 
son  V.  SchuItZy  98  Ind.  429. 

The  statute  provided  for  the  giving  of  notice  when  an  ad- 
ministrator or  executor  filed  a  petition  to  sell  real  estate  for 
the  payment  of  debts.  It  further  provided  that  adult  per- 
sons might  waive  the  notice  by  filing  their  assent  to  the  sale 
in  writing,  and  that  guardians  might  assent  in  like  manner 
for  their  wards.     2  G.  &  H.,  p.  507,  section  77. 

This  statute  was  applicable  to  guardians  of  insane  persons. 
It  was  made  so  by  virtue  of  section  8,  p.  575,  supra. 

In  view  of  all  these  statutory  provisions,  we  have  come 
to  the  conclusion  that  the  guardian  of  an  insane  widow  may 
file  his  *  written  assent,  when  a  petition  has  been  filed  by 
the  executor  of  her  deceased  husband  to  sell  real  estate  for 
the  payment  of  debts,  consenting  that  her  interest  in  the  real 
estate  may  be  sold,  if  in  his  judgment  it  will  be  to  her  ad- 
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vantage  that  he  do  so ;  and,  followed  by  a  proper  order  made 
by  the  court,  and  a  sale  made  thereunder,  the  result  would 
be  to  divest  her  title. 

But  it  is  not  necessary  for  as  to  decide  that  what  was  done 
in  the  particular  case  in  question,  standing  alone,  and  inde* 
pendent  of  the  action  in  partition,  had  the  effect  to  divest 
her  title. 

This  leads  us  to  a  consideration  of  the  proceedings  in  par- 
tition, and  the  effect  of  the  judgment  therein  rendered.  Im- 
mediately upon  the  closing  up  of  all  proceedings  under  the 
petition  by  the  executor  to  sell  for  the  payment  of  debts,  the 
guardian  filed  his  petition  for  partition. 

The  heirs  and  executor  entered  their  appearance  thereto.  At 
that  point  in  the  proceedings  there  can  be  no  question  but 
that  the  court  had  jurisdiction  over  the  person  of  each 
of  the  parties,  and  of  the  subject-matter  of  the  action.  It 
had  jurisdiction  to  settle  all  questions  of  title  between  the 
parties  that  were  incident  to  the  final  result  of  the  action. 
Bourgette  v.  HiLbinger,  30  Ind.  296. 

The  complaint  which  the  guardian  filed,  as  we  have  seen, 
contained  something  more  than  the  ordinary  averments  in  a 
complaint  for  partition.  The  manner  in  which  the  title  came 
to  Cornelia  E.  Little  is  stated,  and  the  sale  of  her  one-third 
interest  in  the  real  estate  sold  by  the  executor  to  pay  debts 
is  recited,  together  with  the  arrangement  which  had  been 
made  between  the  heirs  and  the  guardian  and  the  executor 
as  to  the  repayment  to  the  ward,  Cornelia  E.  Little,  for  her 
said  interest,  by  assigning  and  setting  off  to  her  out  of  the 
remaining  real  estate,  in  addition  to  her  one-third  interest 
therein,  a  quantity  equal  in  value  to  that  which  was  sold. 

The  defendants  confessed  the  petition,  the  case  was  submit- 
ted to  the  court,  and  an  order  made  to  set  off  to  the  said  ward 
the  undivided  one-third  of  the  said  real  estate  remaining  un- 
sold, and  an  additional  quantity  to  come  out  of  the  same, 
equal  in  value  to  her  said  interest  in  the  real  estate  sold  by 
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the  executor.  Partition  was  made  and  confirmed  in  accord- 
ance with  the  order. 

If  the  complaint  in  the  action  for  partition  had  contained 
a  description  of  all  the  real  estate  of  which  Matthew  Little 
died  the  owner,  and  partition  had  been  asked  for^  and  the 
identical  parcels  of  said  real  estate  set  off  to  the  appellant's 
ward  that  were  assigned  to  her,  there  can  be  no  question  but 
that  her  title  to  the  real  estate  sold  by  the  executor  would 
have  been  divested.  What  was  done,  we  think,  was  that  in 
substance,  if  not  in  letter. 

The  conclusion,  it  seems  to  us,  necessarily  follows,  that  the 
question  as  to  whether  the  title  of  Cornelia  E.  Little  was  di- 
vested by  the  executor's  sale  was  put  in  issue  and  determined 
in  the  partition  case  in  the  common  pleas  court,  and  is  not 
now  an  open  question. 

The  determination  of  that  question  was  absolutely  neces- 
sary to  the  order  of  partition  and  the  final  judgment  that  was 
rendered  confirming  the  commissioner's  report.  Gavin  v. 
Graydon,  41  Ind.  559,  and  cases  cited. 

The  judgment  of  the  superior  court  is  affirmed,  with  costs. 

FUed  Jan.  30, 1889. 


No.  13,257. 

The  Phcenix  Insurance  Company  v.  Rowe. 

Insurance. — Ownenhip  of  Property, — Heading. — An  allegation  in  a  com- 
plaint on  an  insurance  policy  that  the  plaintiff,  from  the  date  of  the 
risk  until  the  destruction  of  the  property  by  fire,  *^  had  an  insurable  in- 
terest as  the  owner  thereof  to  its  full  value,"  is  a  sufilcient  averment  of 
ownership. 
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Same. — Abeiraei  qf  TUle, — A  j)laintiff,  in  an  action  upon  an  insurance 
policy,  can  not  be  required  to  furnish  an  abstract  of  his  title,  in  pursu- 
ance of  section  363,  B.  S.  1881. 

Saios. — Execution  (f  Pbliey, — Failure  to  Deny  Under  Oath, — IrUerrogatoriea  to 
Jury, — A  failure  to  deny  the  execution  of  the  policy,  which  is  properly 
set  out  as  the  foundation  of  the  action,  by  a  pleading  under  oath,  is  so 
far  an  admission  of  its  execution  as  to  preclude  further  controversy  on 
that  subject,  and  interrogatories  to  the  jury  upon  the  subject  of  its  de- 
livery are  irrelevant,  and  answers  thereto  can  not  overthrow  the  gen- 
eral verdict. 

From  the  Posey  Circuit  Court. 

W,  P.  Edson  and  F.  D.  Wimmery  for  appellant. 
E.  M.  iSpenceTj  A.  P.  Hovey  and  O.  V.  Menziea,    for  ap- 
pellee. 

MrrcHEUi,  J. — This  was  an  action  by  Rowe  against  the 
insurance  company,  to  recover  on  a  policy  of  fire  insurance 
alleged  to  have  been  executed  on  the  26th  day  of  September, 

1884,  covering  a  dwelling  house  and  certain  personal  prop- 
erty therein,  in  which,  it  is  alleged,  the  plaintiff,  from  the 
date  of  the  risk  until  its  destruction  by  fire,  on  April  4th, 

1885,  had  an  insurable  interest  as  the  owner  thereof  to  its 
full  value. 

There  was  a  second  paragraph  of  complaint  which  counted 
npon  a  parol  contract  of  insurance,  but  it  is  not  material  that 
this  paragraph  should  be  noticed  further. 

It  is  contended  that  the  ownership  of  the  property  is  not 
sufficiently  alleged  in  the  complaint,  especially,  because  there 
is  a  stipulation  in  the  policy,  a  copy  of  which  is  set  out  as 
an  exhibit,  to  the  effect,  that  if  the  "  insured  shall  not  be  the 
sole  and  unconditional  owner  in  fee  of  said  property,  *  * 
then  this  policy  shall  be  void." 

There  is  no  merit  in  the  objection.  One  who  has  an  in- 
surable interest  in  property  as  owner  to  the  full  extent  of  its 
value,  is  presumably  the  sole  and  unconditional  owner.  A 
general  averment  that  the  plaintiff,  at  the  inception  of  the 
policy  and  at  the  time  of  the  loss,  was  the  owner  of  the 
property  destroyed,  is  sufiicient  to  admit  evidence  of  any  in- 
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terest  he  may  have  had,  without  further  averment.     Aurora 
Fire  Ins,  Co.  v.  Johnson,  46  Ind.  315. 

There  was  no  error,  prejudicial  to  the  substantial  rights  of 
the  appellant,  in  the  ruling  of  the  court  in  pverruling  the 
motion  to  make  the  averments  in  the  complaint  more  specific 
in  respect  to  the  ownership  of  the  property.  We  can  con- 
ceive of  no  good  reason  why  a  plaintiff  in  such  a  case  should 
be  required  to  set  out  his  title  or  interest  in  the  property  de- 
stroyed, specifically  and  with  great  particularity,  nor  do  we 
see  any  reason  why  he  should  be  required  to  furnish  an  ab- 
stract of  his  title,  in  pursuance  of  the  provisions  of  section 
363,  R.  S.  1881,  as  was  insisted  upon  by  a  motion  for  that 
purpose  in  the  present  case.  While  the  granting  or  refusing 
of  such  motions  is  not  a  matter  wholly  within  the  discre- 
tion of  the  nisi  prius  courts,  it  is  nevertheless  so  far  discre- 
tionary that  a  reversal  would  not  follow,  except  in  a  case 
where  it  appeared  that  the  rights  of  the  party  complaining 
may  have  suffered.     This  is  not  such  a  case. 

Upon  issues  duly  made  the  case  was  tried  by  a  jury,  who 
returned  a  general  verdict  for  the  plaintiff,  with  answers  to 
special  interrogatories. 

The  appellant  contends  that  the  answers  to  the  special  in- 
terrogatories are  so  inconsistent  with  the  general  verdict  that 
no  judgment  could  properly  be  rendered  thereon  for  the 
plaintiff.  The  case  is  argued  as  though  the  execution  of  the 
policy  declared  on  in  the  first  paragraph  of  the  complaint 
had  been  put  in  issue  by  the  pleadings,  and  so  it  is  con- 
tended that  the  answers  to  the  interrogatories  show  that  the 
policy  sued  on  had  never  been  delivered  to  the  plaintiff,  or, 
if  delivered,  that  the  agent  had,  as  the  plaintiff  well  knew, 
no  authority  to  do  so  without  first  demanding  payment  of 
the  premium,  the  premium  not  having  been  paid  until  after 
the  loss. 

It  must  be  remembered,  however,  that  the  first  paragraph 
of  the  complaint  counts  upon  an  executed  policy  of  insur- 
ance, a  copy  of  which  is  exhibited  with  the  complaint. 
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There  is  no  answer  putting  the  execution  of  the  policy  in 
issue.  There  is  a  general  denial  and  numerous  pleas  in  con- 
fession and  avoidance.  All  of  these  answers  proceed  upon 
the  theory  that  the  policy  was  duly  executed — which,  of 
course,  includes  the  delivery  to  the  plaintiff — ^as  charged  in 
the  complaint,  but,  with  the  exception  of  the  general  denial, 
present  or  assume  to  present  some  affirmative  defence  in 
avoidance  of  the  policy  so  executed. 

All  the  interrogatories  and  the  answers  returned  by  the 
jury,  relating  to  the  execution  of  the  policy  or  the  authority 
of  the  agent  to  deliver  policies  without  requiring  prepay- 
ment of  the  premium,  were,  therefore,  irrelevant  to  any  issue 
in  the  case.  It  should  be'  stated  that  there  was  no  answer 
involving  any  question  of  fraud  or  collusion  between  the 
plaintiff  and  the  agent  of  the  insurance  company  in  obtain- 
ing possession  of  the  policy. 

A  failure  to  deny  the  execution  of  an  instrument,  which  is 
properly  set  out  as  the  foundation  of  the  action,  by  a  pleading 
under  oath,  has  been  held  to  be  so  far  an  admission  of  its 
execution  as  to  preclude  further  controversy  on  that  subject. 
"The  defendant  ought  to  know  better  than  anybody  else 
whether  he  executed  the  note  in  suit  or  not,  and  if  he  will 
not  deny  it  under  oath,  by  a  general  or  special  non  est  factum, 
there  is  no  hardship  in  holding  the  execution  admitted.*^ 
Evans  v.  Southern  Turnpike  Co,,  18  Ind.  101.  Home  Ins. 
Co.  V.  Oilman f  112  Ind.  7, 11  ;  Carver  v.  Carver,  97  Ind. 
497;  Woollen  v.  Whitacre,  73  Ind.  198. 

In  this  view  of  the  case,  there  can  be  no  serious  question 
but  that  the  answers  to  the  special  interrogatories  and  the 
general  verdict  are  consistent  with  each  other.  It  is  true, 
the  jury  answer  that  the  plaintiff  never  furnished  any  proofs 
of  loss,  but  as  the  stipulation  in  the  policy  requiring  notice 
and  proof  of  loss  may  have  been  waived  by  the  company, 
this  answer  can  not  be  regarded  as  in  conflict  with  the  gen- 
eral verdict. 

There  are  other  questions  in  the  record  relating  to  rulings 
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of  the  court  upon  the  admissibility  of  evidence,  and  involv- 
ing certain  instructions  given  and  refused,  but  as  on  exam- 
ination of  the  questions  so  presented,  all  relate  in  one  way 
or  another  to  the  authority  of  the  company's  agent  to  de- 
liver the  policy,  these  questions  are  disposed  of  by  the 
suggestion  already  made  that  the  execution  of  the  policy  was 
not  in  issue. 

The  judgment  is  therefore  affirmed,  with  costs. 

Filed  Jan.  31, 1889. 
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JuDiciAii  Sale.— Persona/  Property, — IHUe  Taken  by  Ihirehaaer. — ^The  pur- 
chaser of  personal  property  at  a  sale  under  execution  takes  only  the 
title  and  interest  of  the  judgment  debtor. 

Same. — Defective  TUle, — Liability  of  Sheriff, — ^There  is  no  warranty  in  judi- 
cial sales,  and  if  the  sheriff  sells  personal  property  in  good  faith,  he  is 
not  responsible  to  the  purchaser  for  any  defect  in  the  title. 

Same. — LiabUUy  of  Execution  Ffainiiff, — BepresentaHons  of  Depuiy  Sheriff,'— 
Representations  by  a  deputy  sheriff  at  the  time  of  selling  personal  prop- 
erty that  the  title  is  good,  will  not  render  the  execution  plaintiff  liable 
to  a  purchaser,  upon  a  failure  of  title,  unless  the  representations  were 
made  by  his  procurement. 

Same. — Sheriff^ b  lAabUiiyfor  BepreserUationa  of  Deputy, — ^A  sheriff  is  not  lia- 
ble to  a  purchaser,  on  account  of  representations  made  by  his  deputy 
as  to  title,  where  the  statements  are  made  in  good  faith  in  the  belief 
that  they  are  true,  as  in  such  case  there  is  no  fraud. 

Same. — Duly  and  Authority  of  Deputy, — Statements  made  by  a  deputy 
sheriff  concerning  the  title  to  property  offered  for  sale  on  execution,  are 
outside  of  his  duty  and  authority. 

Pleadino. — Amended  Complaint — Befusal  of  Leant  io  FUe, — It  is  not  error 
on  the  part  of  the  trial  court  to  refuse  leave  to  a  plaintiff  to  file  an 
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amended  complaint,  after  all  the  evidence  has  been  introduced,  which 
involyes  an  entire  change  in  the  theory  of  the  plaintiff's  case. 

From  the  Marion  Superior  Court. 

D.  V.  Burns  and  A.  ikidenstickevy  for  appellant. 

F.  Rand,  X  M,  Winters  and  iJ.  Glarke,  for  appellees. 

Coffey,  J. — This  action  was  brought  by  the  appellant  in 
the  Marion  Superior  Court  against  the  appellees,  George  H. 
Carter,  sheriff  of  Marion  county,  and  Fletcher  &  Church- 
man, to  recover  money  paid  by  him  on  his  bid  for  a  horse 
sold  by  Carter  at  sheriff  *s  sale. 

The  cause  was  tried  by  a  jury,  who  returned  a  special  ver- 
dict. On  this  verdict  judgment  was  rendered  for  the  de- 
fendants. 

Lewark  appealed  to  the  general  term  of  the  superior  court, 
where  the  judgment  of  the  special  term  was  affirmed,  and  he 
now  appeals  to  this  couii;,  where,  as  in  the  general  term,  he 
calls  in  question  the  correctness  of  the  judgment  on  the  spe- 
cial verdict. 

The  material  facts  in  the  case,  as  set  forth  in  the  verdict 
of  the  jury,  are :  That  appellee  Carter,  as  the  sheriff  of  Ma- 
rion county,  held  an  execution  issued  upon  a  judgment  ren- 
dered in  the  Marion  Superior  Court  in  favor  of  his  co-appel- 
lees, Fletcher  &  Churchman,  against  Oliver  P.  Castle,  Charles 
B.  Hitchcock,  Charles  F.  Cleaveland  and  Robert  H.  Adams. 
Carter,  as  such  sheriff,  at  the  request  of  Fletcher  &  Church- 
man, the  plaintifis  in  said  judgment,  levied  said  execution  on 
a  certain  bay  horse  as  the  property  of  the  execution  defend- 
ants. Due  notice  of  the  time  and  place  of  sale  of  the  horse 
was  given,  and  at  the  sale  appellant  became  the  purchaser^ 
and  paid  the  purchase-price ;  and  Carter,  after  satisfying  the 
costsont  of  the  money,  paid  the  residue  to  the  judgment  plain- 
tiffs, Fletcher  &  Churchman,  in  part  satisfaction  of  their 
judgment. 

Before  the  levy  of  said  execution,  Hitchcock  informed 
Corbaley,  one  of  Carter's  deputies,  who  was  at  the  time  in 
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quest  of  property  on  which  to  levy  the  same,  that  he,  Hitch- 
cock, did  not  own  the  horse ;  and  one  Glazier,  the  book- 
keeper of  Adams,  told  said  Corbaley  that  the  horse  belonged 
to  one  Harry  Walker. 

The  sale  was  made  by  Harding,  another  of  Carter's  depu- 
ties, who  at  the  time,  and  in  making  the  sale,  in  answer  to  a 
question  put  to  him,  publicly,  by  one  William  O.  Patterson, 
at  the  sale,  said  that  the  title  to  the  horse  was  clear  and  all 
right ;  and  the  plaintiff,  hearing  the  statement,  and  relying  on 
it,  and  believing  it  to  be  true,  made  his  bid,  but  would  not 
have  bid  had  such  statement  not  been  made. 

At  the  time  Harding  made  the  statement  he  had  no  knowl- 
edge as  to  whether  it  was  true  or  not,  and  no  actual  intention 
of  deceiving  any  one  thereby,  but  believed  the  same  to  be 
true. 

The  execution  defendant  Hitchcock  had  owned  the  horse, 
but  had  sold  it,  before  the  execution  plaintiffs,  Fletcher  & 
Churchman,  had  obtained  their  judgment,  to  his  co-defendaiit 
Adams,  who,  before  the  date  of  said  judgment,  sold  it  to 
Harry  Walker.  Walker  had  entrusted  the  possession  of  said 
horse  to  the  firm  of  Cleaveland  &  Brown,  successors  to  Cleave- 
land  &  Adams,  who  were  execution  defendants. 

Walker  had  no  knowledge  that  the  horse  had  been  levied 
upon  until  after  the  sale.  He  brought  an  action  against  the 
appellant  for  possession  of  the  horse,  in  the  proper  court,  and 
recovered.  The  appellees  were  notified  of  the  pendency  of 
the  action,  and  requested  to  defend  it,  but  they  failed  to  do 
so.  After  the  termination  of  that  action  appellant  de- 
manded of  the  appellees  repayment  to  him  of  the  .amount  bid 
for  said  horse,  which  was  refused. 

A  sale  of  personal  property  under  execution  passes  only 
the  right,  title  and  interest  of  the  judgment  debtor.  If  the 
debtor  has  no  interest,  none  passes  by  the  sale  to  the  pur- 
chaser. There  is  no  warranty  in  judicial  sales,  and  if  the 
sheriff  sells  in  good  faith,  he  is  not  responsible  to  the 
purchaser   for  any  defects   in  the  title.     A  sheriff  is  only 
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a  ministerial  officer,  and  does  not  warrant  anything  in  con- 
nection with  the  sale  by  him  of  property  upon  an  execution 
lawfully  in  his  hands.  The  purchaser  stands  in  the  situation 
of  a  purchaser  of  real  estate  who  has  taken  a  conveyance 
without  warranty.  The  purchaser  has  a  right  to  what  he 
gets,  and  no  more.  Caveat  emptor  is  the  rule.  He  can  not 
avoid  payment  by  showing  that  the  goods  belonged  to  some 
one  else ;  but,  if  an  innocent  purchaser,  he  may  have  redress 
in  equity  against  the  execution  debtor  whose  debt  he  has  paid. 
Harrison  Y.  Shanks,  13  Bush,  (Ky.)  620;  State,  ex  reL,  y. 
Prime,  54  Ind.  450;  Brunner  v.  Brennan,  49  Ind.  98 ;  Neal 
V.  Gillaspy,  56  Ind.  451 ;  Rorer  Judicial  Sales,  section  1051. 

We  think  it  clear,  from  these  authorities,  that,  in  the 
absence  of  the  representations  made  at  the  sale,  none  of 
the  defendants  could  be  held  responsible  for  the  failure  of 
title  to  the  horse  purchased  by  the  appellant.  It  remains  to 
inquire  whether,  by  reason  of  such  representations,  they,  or 
any  of  them,  became  liable  to  refund  to  the  appellant  the 
money  paid  by  him  for  the  horse  to  which  the  execution  de» 
fendants  had  no  title. 

It  appears  that  the  horse  was  levied  upon  by  the  direction 
of  the  appellees  Fletcher  &  Churchman.  It  also  appears 
that  the  hoi*se  had  previously  belonged  to  the  execution  de- 
fendants, but  that  he  had  been  sold.  At  the  time  of  the  levy 
he  was  not  in  the  possession  of  the  owner,  and  there  is  noth- 
ing in  the  finding  to  indicate  that  Fletcher  &  Churchman,  at 
the  time  they  directed  the  levy,  were  acting  in  bad  faith. 
They  were  not  present  at  the  time  the  representations  were 
made,  and  they  were  made  without  their  knowledge  or  pro- 
curement. If  they  are  liable,  therefore,  it  must  be  because 
they  sustained  such  a  relation  to  the  sheriff  as  principal  and 
agent,  or  otherwise,  as  rendered  them  liable  for  the  conduct 
of  the  sheriff  in  conducting  the  sale. 

Murfree  on  Sherifis,  at  section  1002,  states  the  law  thus : 
"  While  it  is  true,  that  in  a  certain  sense,  and  for  some  pur- 
VoL.  117.— 14 
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poses,  the  sheriff  may  be  regarded  as  the  agent  of  the  plaintiff, 
he  is  not  such  agent  in  conducting  a  sale  under  execution,  and 
in  the  absence  of  proof  of  actual  instructions,  given  by  the 
plaintiff,  and  followed  by  the  officer,  the  former  can  not  be  held 
responsible  for  misrepresentations  of  title,  or  other  material 
circumstances,  made  by  the  latter.  He  is  not  like  an  auction- 
eer, the  agent  of  both  parties,  but  of  the  law,  and  is  presumed, 
in  the  absence  of  proof  to  the  contrary,  to  have  acted  strictly 
according  to  the  mandate  of  his  writ.  The  rule  of  caveat 
emptor  can  only  be  modified  so  as  to  charge  the  plaintiff  by 
representations  or  guarantees,  made  by  the  sheriff  or  other 
persons  on  behalf  of  the  plaintiff,  and  brought  home  to  the 
latter  by  sufficient  proof.^'  See,  also,  Weidler  v.  Farmers 
Bank,  11  Serg.  &  Rawle  (Pa.),  134. 

In  the  absence  of  some  proof  that  the  representations  of 
the  deputy  sheriff  were  made  by  the  procurement  of  the  ap- 
pellees Fletcher  &  Churchman,  we  do  not  think  that  they 
can  be  held  responsible.  The  verdict  of  the  jury  is  presumed 
to  find  every  fact  in  the  case  warranted  by  the  proof,  and  as 
it  does  not  appear  from  such  verdict  that  these  appellees  had 
any  connection  with  the  representations  made  at  the  time  of 
sale,  we  hold  that  they  are  not  liable  to  appellant. 

Is  the  appellee  Carter  liable  to  the  appellant  on  account  of 
the  representations  made  by  his  deputy  ? 

It  may  be  conceded  that  a  sheriff  is  liable  for  the  defaults 
of  his  deputies  by  nonfeasance  or  malfeasance  in  the  duties 
of  their  office,  enjoined  by  law,  and  that  their  acts  and  omis- 
sions are  to  be  regarded,  when  within  the  scope  of  their 
authority,  as  his  acts  and  omissions.  Snell  v.  State,  ex  rei., 
43  Ind.  359 ;  Marshall  v.  Hosmer,  4  Mass.  60. 

It  is  no  part  of  the  duty  of  a  deputy  sheriff  to  make  repre- 
sentations as  to  the  title  to  the  property  he  sells  on  execution. 
His  plain  duty  is  to  follow  the  commands  of  his  writ,  and  his 
statements  in  relation  to  the  title  of  the  property  are  not 
within  the  scope  of  his  authority.  In  this  case,  however,  it 
appears  that  the  deputy  made  the  representations  in  good 
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faith  and  without  any  intention  of  deceiving  any  person 
thereby,  and  believing  them  to  be  true.  The  modern  doc- 
trine undoubtedly  is,  that  fraud  may  exist  without  knowledge 
of  the  untruth  of  the  representations  made  to  induce  a  party 
to  enter  into  a  contract.  But  it  must  appear  that  such  rep- 
resentations were  fraudulent. 

Representations  made  for  an  honest  purpose,  and  with  fair 
reason  for  believing  them  to  be  true,  are  not  fraudulent, 
although  it  may  turn  out  that  they  were  not  true.  Furnas 
V.  Friday y  102  Ind.  129 ;  Watson  Goal,  etc.,  Co.  v.  Casteel,  68 
Ind.  476. 

In  our  opinion  it  does  not  appear  that  the  representations 
made  by  Harding  at  the  sheriff  ^s  sale  were  fraudulent.  For 
this,  and  the  reasons  stated  above,  we  are  of  the  opinion  that 
the  appellee  Carter  is  not  liable  in  this  action. 

After  the  testimony  in  this  case  had  all  been  introduced, 
the  appellant  offered  to  file  an  amended  second  paragraph  of 
complaint,  which  the  court,  on  objection  made  by  the  appel- 
lees, refused  to  allow.  The  amended  second  paragraph  of- 
fered by  appellant  is  set  out  in  a  proper  bill  of  exceptions, 
and  appears  to  be  a  complaint  seeking  to  set  aside  the  sale 
made  by  the  sheriff,  on  substantially  the  facts  set  up  in  the 
complaint  in  this  cause.  Had  the  court  permitted  appellant 
to  file  this  amended  paragraph,  it  would  have  become  neces- 
sary to  make  issues  upon  it,  the  mode  of  trial  would,  per- 
haps, have  been  different  from  the  one  just  closed,  and  the 
exeoution  defendants,  who  were  interested  in  maintaining  the 
credit  that  had  been  entered  by  reason  of  the  sale  of  the  horse, 
would  have  been  entitled  to  be  heard.  We  do  not  think  the 
court  erred  in  refusing  to  allow  appellant  to  file  this  second 
paragraph  of  complaint.  It  was  an  entire  change  in  the 
theory  of  the  appellant^s  case. 

We  find  no  error  in  the  record  for  which  the  judgment  be- 
low should  be  reversed. 

Judgment  affirmed. 

FUed  Jan.  31, 1889. 


212 


SUPREME  COURT  OF  INDIANA, 


Manifold  ei  aL  v.  Jones. 


117  818 
117  »i 


117  SIS 
181 


mm» 


117  2n 
153  459 


No.  13,112. 

Manifold  et  al.  v.  Jones. 

Bbal  Estate.— Xicn  Created  by  Will,— Notice  to  Purehaaer. — Aparchaflerof 
real  estate  is  chargeable  with  knowledge  of  a  lien  created  thereon  bj  a 
will  which  constitutes  a  link  in  his  chain  of  title. 

Same. — Executor, — Charge  Upon  Land, — JExtinguishmenL — IimoeeniPurcluuer, 
— ^Where  a  testator  devises  land  charged  with  the  payment  by  the  dev- 
isee of  a  sum  of  money  to  his  estate,  within  a  certain  time,  and  the  dev- 
isee,  as  executor  of  the  will,  charges  himself  with  the  sum  to  be  paid 
by  him,  the  charge  on  the  land  will  be  regarded  as  paid  and  extinguished 
as  to  subsequent  good-faith  purchasers. 

Same. — SeUlemeni  with  Residuary  Legatee, — AcquiUanee, — A  settlement  be- 
tween the  devisee  executor  and  the  residuary  legatee  of  the  testator's 
personal  property,  wherein  the  latter  executes  an  acquittance  for  the 
amount  charged  upon  the  land  devised  to  the  testator,  extinguishes  the 
lien  as  against  a  subsequent  good-faith  purchaser. 

Same. — Quieting  Title, — Lien  in  Favor  (^  Third  Person. — Where  a  complaint 
to  quiet  title  alleges  that  the  plaintiff  is  the  owner  of  the  land  in  fee, 
the  defendant  can  not  defeat  the  action  by  merely  setting  up  an  out- 
standing lien  in  favor  of  a  third  person. 

Same. — Right  of  Heirs  to  Enforce  Lien. — Heirs  or  devisees  can  not  set  up 
and  enforce  a  lien  in  favor  of  a  testator's  estate,  to  defeat  an  action  by 
a  purchaser  to  quiet  title,  at  least  not  without  showing  that  the  executor 
has  neglected  or  refused  to  do  his  duty. 

Same. — Esta.ie  on  Condition, — Forfeiture, — An  action  to  quiet  title  by  one 
claiming  the  fee  by  conveyance  from  a  devisee  can  not  be  defeated  by 
the  defendants  on  the  ground  that  the  devised  estate  was  upon  condi- 
tion subsequent,  unless  they  show  that  they  are  heirs  and  that  they  still 
own  the  reversion,  as  otherwise  they  are  not  entitled  to  enforce  a  for- 
feiture. 

Same. — Re-Entry. — Courts  will  not  enforce  a  forfeiture  of  an  estate  upon 
condition  subsequent  where  there  has  been  no  proper  exercise  of  the 
right  of  re-entry. 

From  the  Madison  Circuit  Court. 

if.  S.  Robinaon  and  J,  W.  Lovett,  for  appellants. 
C  L.  Henry  and  H.  C.  Ryan,  for  appellee. 


Elliott,  C.  J. — The  complaint  of  the  plaintiff,  here  the 
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appellee,  is  a  complaint  in  the  ordinary  form  to  quiet  title. 
The  facts  pleaded  in  the  second  paragraph  of  the  answer  and 
in  the  cross-complaint  are  substantially  the  same,  and  we 
give  a  synopsis  of  the  facts  stated  in  the  answer.  The  facts 
pleaded  are,  in  substance,  these :  Conrad  Crossley  died  the 
owner  in  fee  of  the  land  in  controversy.  He  left  a  will  con- 
taining, among  others,  these  provisions : 

"  Item  3d.  To  my  son,  Corydon  W.  Crossley,  I  give  and 
bequeath  the  following  real  estate :  The  undivided  one-half 
of  the  southwest  quarter  of  section  thirty -six,  town.eighteen 
north,  of  range  six  east,  also  the  sum  of  one  thousand  dollars, 
upon  the  following  conditions:  that  he  pay  to  my  estate  the 
sum  of  one  thousand  dollars  upon  the  real  estate  already 
deeded  to  him,  and  the  additional  sum  of  one  thousand  dol- 
lars in  consideration  of  the  last  above  described  real  estate, 
said  sum  to  be  paid  within  ten  years  from  the  probating  of 
this  instrument." 

"  Item  8th.  I  give  and  bequeath  to  my  beloved  wife,  Elvira, 
all  my  personal  property  after  these  bequests  shall  have  been 
fulfilled,  also  the  home  farm  on  which  we  now  reside  during 
lier  natural  life.  At  the  death  of  my  said  wife  I  give  and 
devise  the  real  estate  aforesaid  to  my  daughter  Caroline  and 
mv  son  Daniel  Webster. 

"  Item  9th.  The  foregoing  distribution  will,  in  my  judg- 
ment, equalize  my  property  among  my  children,  considering 
advancements  already  made  to  part  of  them  not  mentioned 
here.  I  do  therefore  give,  devise  and  bequeath  to  my  chil- 
dren aforesaid,  and  to  their  heirs,  equally,  the  residue  of  my 
property  and  estate,  both  real  and  personal. '^ 

These  are  the  only  portions  of  the  will  set  forth  in  the  plead- 
ings. Corydon  W.  Crossley  was  named  as  executor,  the  will 
was  duly  admitted  to  probate  and  he  duly  qualified.  Corydon 
W.  Crossley,  after  the  testator^s  death,  took  possession  of  the 
land  devised  to  him  under  the  provisions  of  the  will.  Sub- 
sequently, he  conveyed  the  land  to  James  Jones,  and  by  suc- 
cessive conveyances  the  land  was  conveyed  to  James  H. 
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Jones^  the  appellee.  The  sum  of  two  thousand  dollars  men- 
tioned in  the  will  has  not  been  paid^  although  more  than  ten 
years  have  elapsed  since  the  will  was  admitted  to  probate. 
The  cross-complaint  principally  differs  from  the  answer  in 
its  prayer^  for  it  prays  that  a  lien  for  the  sum  mentioned  in 
the  will  may  be  established  and  enforced.  The  first  para- 
graph of  the  reply  alleges  that  Corydon  W.  Crossley  charged 
himself  as  executor  with  the  sum  of  two  thousand  dollars^ 
and  that  in  purchasing  the  property  the  purchaser  relied 
upon  this  act.  The  second  paragraph  of  the  reply  also  avers 
that  Corydon  W.  Crossley  charged  himself  as  executor  with 
the  sum  mentioned  in  the  will^  that  the  purchaser  relied 
upon  this  act^  and  it  further  avers  that  the  estate  is  yet  un- 
settled ;  that  he  has  fully  settled  with  his  mother,  the  widow 
of  the  testator,  and  that  he  has  paid  her  all  the  money  due 
her  under  the  will  and  accounted  to  her  for  all  property 
bequeathed  to  her.  The  third  paragraph  of  the  reply  avers 
that  the  settlement  was  made  with  the  widow. 

An  action  to  quiet  title  brings  before  the  court  the  claims 
of  all  the  parties,  and  they  must  be  set  up  in  that  action.  If 
there  is  a  valid  outstanding  lien  or  title  the  plaintiff  must 
fail,  because  he  is  not  entitled  to  a  decree  cutting  off  such 
lien  or  title.     Indiana,  etc,  R.  W.  Co.  v.  Allen,  113  Ind.  308. 

If,  therefore,  there  was  a  valid  lien  subsisting  in  favor  of 
the  appellants,  the  answer  is  good  and  the  replies  are  all  bad. 

We  have  no  doubt  that  the  will  charged  the  land  devised 
to  Corydon  W.  Crossley,  nor  do  we  doubt  that  this  lien,  un- 
less paid  or  discharged,  continued  in  force  in  favor  of  the 
estate  of  the  testator  as  against  purchasers  from  Corydon  W. 
Crossley,  for,  as  the  will  is  one  link  in  their  chain  of  title,  they 
are  chargeable  with  knowledge  of  its  provisions.  Porter  v. 
Jackson,  95  Ind.  210,  and  cases  cited. 

The  leading  question  presented  by  the  first  and  second 
paragraphs  of  the  reply  is,  was  the  lien  paid  or  discharged? 
The  will  makes  the  sum  charged  on  the  land  payable  to  the 
estate,  and  when  it  was  paid  to  the  estate  the  lien  was  extin- 
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guished.  The  first  and  second  paragraphs  of  the  reply  show, 
ia  our  judgment,  that  the  sum  charged  on  the  land  was  paid. 
This  we  affirm  for  the  reason  that  Corydon  W.  Crossley,  the 
executor  named  in  the  will,  represented  the  estate,  and  payment 
to  him  was  payment  to  the  estate.  When  he  charged  him- 
self as  executor  with  that  sum,  he  paid  the  charge  on  the  land, 
and  thenceforth  he  and  his  sureties  were  liable  on  his  bond. 
Bona  fide  purchasers,  at  all  events,  had  a  right  to  rely  on  his 
acts,  for  he  represented  the  estate  of  the  testator,  and  to  no 
one  else  could  payment  have  been  rightfully  made. 

The  questions  presented  by  the  third  paragraph  of  the 
reply,  while  they  mingle  with  those  presented  by  the  first 
and  second  paragraphs,  are  more  difficult  than  the  question 
we  have  discussed  and  decided. 

The  complaint  avers  that  the  plaintiff  is  the  owner  in  fee 
of  the  land ;  that,  although  the  defendant's  claim  some  interest 
in  it,  they  have  no  title  or  interest  nor  any  lien.  These  aver- 
ments imply  that  the  plaintiff  owns  the  entire  estate,  free 
from  any  and  all  claims  of  the  defendants.  Indiana,  etc.,  R. 
W.Co.  V.  AUen,  113  Ind.  581 ;  Dumont  v.  Dufore,  27  Ind.  263. 

The  answer,  if  it  avoids  these  allegations  at  all,  avoids 
them,  upon  the  theory  of  counsel,  by  showing  that  a  third 
person  has  a  lien ;  it  does  not  show,  however,  that  such  a  per- 
son has  any  title.  The  general  rule  is  that  a  plaintiff  in 
such  an  action  as  this  must  recover  upon  the  strength  of  his 
own  title,  but  we  can  not  perceive  how  this  rule  can  apply 
where  the  defendant  does  no  more  than  show  an  outstanding 
lien  in  a  third  person  who  is  not  a  party  to  the  action.  An 
answer  by  a  party  to  the  action,  which  confesses  that  the  fee 
is  in  the  plaintiff,  may,  pro  tanto,  defeat  the  action,  where 
it  shows  that  the  defendant  holds  a  lien ;  that  is,  it  may,  at 
least,  secure  to  the  lienholder  a  provision  in  the  decree  re- 
serving, protecting  or  enforcing  his  lien.  This,  however,  is 
not  the  case  here,  for  the  answer  confesses  that  the  fee  is  in 
the  plaintiff,  and  that  a  stranger  holds  an  outstanding  lien. 
We  suppose  that  a  plaintiff  owning  the  fee  may  have  his  title 
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quieted  as  against  the  persons  made  defendants^  although  a 
person  not  a  party  to  the  action  may  have  a  lien  which  he 
could  enforce.  The  lieu  does  not  affect  the  title  further  than 
to  create  a  burden  on  the  land,  for  the  owner  of  the  fee  has 
a  perfect  title  as  against  all  persons  except  the  holder  of  the 
lien,  and  even  as  against  the  lienholder  he  has  the  title,  sub- 
ject only  to  the  lien. 

As  the  record  presents  this  case,  the  plaintiff  owns  the  fee, 
subject  to  a  lien  in  a  third  person,  and  we  can  not  conceive 
of  any  principle  which  will  enable  the  defendants  to  epaploy 
that  lien  to  defeat  the  owner  of  the  fee.  The  plaintiff  has 
title  even  as  against  the  lienholder,  subject,  of  course,  to  the 
lien,  but  not  subject  to  the  claims  of  any  other  person  than 
the  lienholder.  The  lienholder  could  unquestionably  em- 
ploy his  lien  to  defeat  a  decree  completely  barring  his  rights; 
he  could  not,  however,  use  it  to  directly  and  effectually  de- 
stroy title.  The  lien  is  a  claim  that  may  be  enforced,  but  it 
does  not  constitute  a  title  to  the  land. 

Regarding  the  claim  created  by  the  will  as  a  lien,  it  must 
be  held  that,  upon  the  facts  stated  in  the  pleadings,  the  only 
person  who  can  enforce  it  is  the  representative  of  the  testa- 
tor, since  the  will  expressly  provides  that  the  money  shall  be 
paid  to  his  estate.  There  may  possibly  be  cases  where  dev- 
isees, legatees  or  heirs  can  enforce  a  lien  for  money  due  the 
estate  of  a  testator,  but  no  such  case  is  made  by  the  answer. 
The  general  rule  is  that  only  the  administrator  or  the  ex- 
ecutor can  enforce  such  a  lien,  and  to  take  a  case  out  of  this 
general  rule,  if  that  be  conceded  to  be  possible,  facts  consti- 
tuting the  case  an  exception  must  be  pleaded.  Humphries 
V.  Davis,  100  Ind.  369;  Williams  v.  Riley,  88  Ind.  290; 
Begien  v.  Freeman,  75  Ind.  398 ;  Westerjield  v.  Spencer,  61 
Ind.  339 ;  Ferguson  v.  Barnes,  58  Ind.  169. 

We  know  of  no  rule  that  will  permit  heirs  to  enforce  a 
lien  where  there  is  an  executor,  unless  there  is  some  allega- 
tion showing  a  neglect  of  duty  on  the  part  of  the  executor. 
Granting  that  the  heirs  may  enforce  a  lien  where  the  executor 
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neglects  or  refuses  to  do  his  duty,  they  must,  at  least,  show 
such  neglect  or  refusal.  We  do  not,  however,  assert  that 
such  an  allegation  would  be  sufficient,  for  it  is  enough  to  here 
declare  that  without  such  an  allegation  the  heirs  or  devisees 
certainly  have  no  such  right.  The  answer  before  us  does  not 
contain  this,  or  any  similar  allegation.  It  does  not,  indeed, 
aver  that  the  defendants  are  the  heirs,  legatees  or  devisees 
of  Conrad  Crossley.  So  fiir  as  we  can  know  from  the  record 
they  are  strangers.  The  complaint  does  not  show  what  re- 
lation, if  any,  the  defendants  bore  to  the  testator ;  on  the 
contrary,  it  avers,  as  we  have  seen,  that  the  plaintiff  is  the 
owner  in  fee  of  the  land,  and  that  they  have  neither  title  nor 
interest  in  the  land  nor  any  lien  upon  it. 

If  the  will  creates  a  lien  on  the  land  in  favor  of  the  estate 
of  the  testator,  then  it  is  evident  that  the  third  reply  is  good, 
iri'espective  of  the  allegations  concerning  the  settlement  with 
the  widow  as  the  residuary  legatee,  for  it  shows  that  there 
was  a  representative  of  the  testator's  estate,  and  if  there  was 
an  executor,  he  was  the  proper  party  to  enforce  the  lien.  If 
he  failed  in  his  duty,  he  might  have  been  removed;  or  if  he 
had  been  discharged,  an  administrator  de  bonis  non  might 
have  been  appointed.  In  truth,  the  answer  is  bad,  if  it  be 
assumed  that  the  will  creates  a  lien,  and  a  bad  reply  is  good 
enough  for  a  bad  answer. 

What  we  have  said,  fully  disposes  of  the  questions  arising 
on  the  cross-complaint  and  the  answers  to  it,  for  the  cross- 
complaint  proceeds  on  the  theory  that  the  provisions  of  the 
will  create  a  lien,  and  the  relief  sought  is  that  the  lien  be 
enforced  against  the  land.  It  is  a  settled  rule  that  a  plead- 
ing must  be  good  on  the  theory  on  which  it  assumes  to  pro- 
ceed, or  it  will  not  be  good  at  all.  Meacall  v.  Tally,  91  Ind. 
96,  and  cases  cited ;  First  Nafl  Bank  v.  Boot,  107  Ind.  224 ; 
Lane  v.  Schlemmer,  114  Ind.  296. 

There  is,  however,  another  phase  of  the  case  which  re- 
quires consideration.  The  appellants'  counsel  say :  "  Under 
item  3  of  the  will  Corydon  W.  Croasley  took  a  conditional  fee 
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in  the  real  estate  deeded  to  him,  dependent  upon  his  paying 
to  the  estate  of  Conrad  Crossley  $1,000  within  ten  years  from 
the  time  of  probating  the  will,  and  that  sum  was  a  charge 
and  lien  upon  the  real  estate  to  be  enforced  against  Corydon 
W.Crossley  or  any  other  person  claiming  title  under  him;  thai 
Corydon  W.  Crossley  could  discharge  the  condition  of  the 
bequest  only  by  the  payment  of  the  $1,000  to  the  estate  of 
Conrad  Crossley ;  that  as  Corydon  Crossley  could  only  ac,- 
quire  title  to  the  real  estate  under  the  will  by  complying 
with  its  conditions,  his  grantees,  immediate  or  remote,  were 
purchasers  with  notice,  and  took  the  land  subject  to  the 
charge  thereon,  which  can  be  enforced  as  a  lien  against  the 
land  at  any  time."  This  outlines  the  theory  of  the  appel- 
lants, and  it  is  the  theory  developed  in  their  argument.  By 
this  theory  they  are  bound,  since  parties  are  held  to  the  the- 
ories they  adopt,  and  the  court  is  only  required  to  pass  upon 
such  points  as  are  made  in  argument.  Louisville,  etc.,  R.  W. 
Co.  V.  Wood,  113  Ind.  544  (564)  ;  Carver  v.  Carver,  97  Ind. 
497  (516). 

Deciding,  as  we  must  and  as  we  do,  that  the  appellants 
are  held  to  the  theory  constructed  and  presented  by  them,  we 
must  hold  that,  as  that  theory  is  that  the  will  created  a  lien 
on  the  land,  we  can  not  with  propriety  reject  that  theory 
and  advance  one  of  our  own,  in  order  to  reverse  the  judg- 
ment. We  are,  therefore,  certainly  not  bound  to  inquire 
whether  the  will  created  an  estate  upon  condition,  which 
might  be  defeated  by  the  failure  to  perform  the  condition, 
and  this  question  we  are  not  compelled  to  decide. 

If  we  should,  however,  assume  that  the  question  is  pre- 
sented whether  the  devise  was  purely  a  conditional  one,  and 
should  also  assume  that  the  estate  was  upon  condition,  still, 
we  do  not  perceive  how  the  appellants  would  be  benefited. 
A  condition  once  performed  is  gone  forever,  and  if  the  money 
was  once  paid  the  condition  perished.  But  more  than  this  : 
**  Conditions  are  reserved  only  to  the  grantor  and  his  heirs. 
They  can  not  be  reserved  for  the  benefit  of  third  pei*sons.  As 
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a  general  rule,  therefore,  only  the  grantor  and  his  heirs  have 
a  right  to  enter  upon  condition  broken,  and  they  lose  their 
rights,  if  they  should  convey  away  the  reversion  in  them." 
Xiedeman  Beal  Prop.,  section  277.  To  make  the  pleadings  of 
the  appellants  good,  it  would,  therefore,  be  necessary  to  add 
to  them  very  material  allegations,  for  they  should  show  the 
heirship  of  the  parties  and  that  they  still  owned  the  reversion. 
If  there  is  a  conditional  estate,  then  the  condition  Ls  subsequent 
and  not  precedent,  and  the  devisee  had  a  right  to  convey 
subject  to  the  condition,  and  the  estate  could  be  defeated 
only  at  the  election  of  the  parties  entitled  to  enter.  Tiede- 
man  Real  Prop.,  sections  271,  277. 

It  would  be  necessary,  even  upon  the  hypothesis  that  the 
i^nll  created  an  estate  upon  condition,  to  show  that  the  ap- 
pellants had  a  right  to  defeat  the  estate,  but  this  they  do  not 
do ;  on  the  contrary,  they  do  not  meet  the  allegation  in  the 
complaint  that  the  appellee  owns  the  fee,  for  all  that  they 
aver  may  be  true  and  still  the  appellee  have  a  right  to  quiet 
his  title  as  against  them.  It  is,  of  course,  not  possible  for 
him  to  quiet  his  title  as  against  persons  not  parties  to  the 
action,  but  he  may,  under  the  pleadings,  quiet  it  as  against 
the  appellants,  since,  for  anything  that  appears,  they  have  no 
title  at  all  and  the  appellee  has  the  fee. 

The  view  we  have  taken  renders  it  unnecessary  for  us  to 
decide  whether  the  appellee's  counsel  are  right  or  wrong  in 
asserting  that  "  The  testator  simply  desired  to  state  that  his 
son  owed  him  $2,000,  and  that  it  was  to  be  taken  into  ac- 
count in  the  settlement  with  him."  We  have  not  discussed 
objections  made  by  appellee's  counsel  to  the  assignment  of 
errors,  and  to  the  answer  as  being  only  a  partial  answer  when 
it  purports  to  be  a  complete  one ;  nor  have  we  discussed  their 
point  that  the  answer  and  cross-complaint  are  bad  because 
they  are  joint,  and  the  only  right  at  all  shown  in  the  plead- 
ings is  not  a  joint  right  possessed  by  all  the  pleaders,  although 
these  objections  are  not  only  plausible  but  forcible. 

We  incline  to  the  opinion  that  the  appellee's  contention 
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that  all  the  evidence  is  Dot  in  the  record  should  be  sustained. 
There  is  no  statement  upon  this  point  authenticated  by  the 
judge,  as  the  law  requires,  nor  is  the  evidence  incorporated 
in  a  bill  of  exceptions.  Colt  v.  MoGonnell,  116  Ind.  249; 
Wagmer  v.  TTi&on,  108  Ind.  210. 

In  MoCormicky  etc.,  Co,  v.  Oray,  114  Ind.. 340,  the  evi- 
^  dence  was  incorporated  in  the  bill  of  exceptions.  But  con- 
ceding, although  not  deciding,  that  the  evidence  is  properly 
in  the  record,  the  judgment  must  be  affirmed  upon  the  merits. 
Conceding  still  further,  that  the  will  created  an  estate  upon 
condition  subsequent,  and  that  the  appellants  are  the  heirs  of 
Conrad  Crossley,  the  judgment  is  right,  because  there  are  no 
facts  proved  showing  a  proper  exercise  of  the  right  of  re- 
entry (supposing  such  a  right  to  exist),  and  courts  will  not 
enforce  a  forfeiture  where  such  facts  are  absent. 

Payment  to  the  widow  might,  under  the  will,  have  been 
proper.  If  it  was  proper,  and  the  executor  did  make  it,  then 
against  the  heirs  (however  it  might  be  as  to  creditors),  and  in 
favor  of  a  bona  fide  purchaser,  the  payment  extinguished  the 
condition,  and  a  condition  once  gone  is  gone  forever.  If  the 
executor  erred  in  making  the  payment,  it  is  doubtful  if,  as  in 
favor  of  the  heirs  and  against  a  bona  fide  purchaser,  the  es- 
tate could  be  forfeited. 

The  entire  will  is  in  evidence,  and  one  item  of  it  makes 
the  widow  the  residuary  legatee  of  all  the  personal  property, 
and  a  settlement  with  her  as  such  residuary  legatee,  evidenced 
by  her  acquittance  reciting  in  full  what  Corydon  W.  Crossley 
had  paid  and  had  done,  protects  an  innocent  purchaser  who 
bought  in  good  faith,  relying  upon  her  acquittance,  without 
notice  and  for  full  value,  and  such  a  purchaser  is  the  appel- 
lee. Even  if  Corydon  W.  Crossley  had  been  guilty  of  some 
wrong,  the  innocent  purchaser  should  not  suffer,  since  it  was 
the  residuary  legatee  who  put  it  in'his  power  to  do  the  wrong. 
Quick  V.  Milligan,  108  Ind.  419  ;  Lucas  v.  Owens,  113  Ind. 
521. 

We  do  not,  however,  mean  to  say  that  the  evidence  proves 
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that  he  did  do  wrong;  on  the  contrary,  we  think  that  the 
evidence  shows  that  he  was  not  guilty  of  any  wrong  invali- 
dating the  settlement  or  acquittance.  If  he  made  a  satis- 
factory settlement  with  the  widow,  that  will  protect  bona  fide 
purchasers.  It  is,  indeed,  doubtful  whether  the  heirs  could 
in  any  event  disturb  that  settlement,  for  it  seems  probable 
that  if  wrong  was  done,  then  their  remedy  would  be  on  the 
bond. 

Courts  do  not  favor  the  forfeiture  of  estates  for  a  breach 
of  a  condition  subsequent,  but  adjudge  a  forfeiture  with  re- 
luctance, and  only  in  clear  cases,  and,  surely,  this  is  not  such 
a  case. 

What  we  have  said  in  discussing  the  pleadings  shows  that 
there  is  no  lien  which  the  appellants  can  enforce.  In  addi- 
tion to  what  has  been  said,  we  may  properly  say  that  payment 
to  the  residuary  legatee,  or  a  settlement  with  her,  extinguished 
the  lien  as  against  a  good-faith  purchaser. 

Judgment  affirmed. 

Filed  Jan.  31,  1889. 


!117    221 
•  12P    116 

117    221 
No.  13,391  138      37 

138    345 

Bills  v.  The  City  of  Goshen.  }iJ  f^ 

117    221 

MuNiciPAii  Corporation. — Ordinance, — License  Fees. — An  ordinance  in  146  480 

reference  to  the  licensing  of  a  place  of  amusement  is  invalid  if  a  fixed  ~.  ^-.  _ 

117 221 I 
and  definite  license  fee  is  not  named  therein,  wliich  all  persons  engageb  166   2691 

in  like  business  must  pay,  and  if  it  does  not  state  the  time  of  the  dura-  165   305, 

lion  of  the  license  to  be  issued.  llil    ^f  l 

jioo       75 

Same. — Defective  Ordinance. — Haw  Cured. — A  defective  ordinance  can  not 
be  remedied  on  motion  of  a  member  of  the  common  council.  If  the 
defects  can  be  supplied  by  the  passage  of  another  ordinance,  such 
supplemental  ordinance  must  be  published  before  it  can  be  efiective. 
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Same. — Penalty, — A  proyision  in  an  ordinance,  fixing  the  penalty  at  a 
maximum  amount,  is  valid.  The  court  or  jury  trying  the  cause  may 
fix  the  penalty  within  the  bounds  prescribed,  with  the  right  to  vaty  in 
amount,  owing  to  the  gravity  of  the  ofience. 

From  the  Elkhart  Circuit  Court. 

H.  C,  Dodge,  R,  M,  Johnson  and  E,  O.  Herr,  for  appellant. 
/.  A.  Simmons f  J.  H.  Baker ^  F.  E.  Baker  and  J".  H.  Defrees, 
for  appellee. 

Olds,  J. — On  the  19th  day  of  January,  1885,  the  common 
council  of  the  city  of  Goshen  passed  the  following  ordinance : 

"  Ordinance  No.  55. 

"In  relation  to  licensing  shows  and  other  amusements. 

"  Section  1.  It  shall  not  be  lawful  for  any  person  to  own, 
conduct  or  manage  for  gain,  within  the  city,  any  theater,  cir- 
cus, caravan,  roller  skating-rink,  or  other  exhibition,  show 
or  amusement,  or  exhibit  any  natural  or  artificial  curiosities, 
or  panorama  or  other  show  or  device  of  any  kind,  or  give 
any  concert  or  other  musical  entertainment  without  a  license]: 
Provided,  That  for  musical  parties  or  concerts,  and  exhibi- 
tions of  paintings  and  statuary,  given  or  made  by  citizens  of 
this  city,  no  license  shall  be  required ;  and  also  lectures  on 
historical,  scientific,  benevolent  or  literary  subjects,  and  the 
apparatus  for  the  elucidation  of  the  same,  and  the  specimens 
of  fine  art,  shall  be  deemed  within  this  proviso. 

"  Sec.  2.  License  shall  be  granted  by  the  mayor  upon 
written  application  of  any  one,  for  any  of  the  purposes  afore- 
said, upon  the  payment  into  the  city  treasury  of  such  sum  of 
money  as  the  mayor  or  common  council  shall  determine  in 
each  particular  case :  Provided,  That  for  a  circus  or  animal 
show  or  caravan,  the  license  shall  not  be  granted  for  a  less 
sum  than  ten  dollars. 

"  Sec.  3.  Any  person  that  shall  violate  any  of  these  pro- 
visions of  this  ordinance,  or  who  shall  refuse  or  fail  to  com- 
ply with  any  or  either  of  the  requirements  thereof,  shall  be 
fined  in  any  sum  not  exceeding  one  hundred  dollars  and  costs. 
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'^  Sec.  4.  This  ordinance  shall  take  effect  and  be  in  force 
from  and  after  its  passage  and  publication  for  two  consecu- 
tive weeks  in  the  Goshen  Times." 

On  the  9th  day  of  February,  1885,  the  following  further 
proceedings  were  had  by  the  common  council :  "  Council- 
man Drake  moved  that  the  license  fee  for  skating-rinks  be 
fixed  at  one  hundred  and  fifty  dollars  per  annum,  and  that 
the  manager  of  the  rink  be  required  to  pay  that  amount, 
his  license  to  date  from  Monday,  February  16th,  1885. 
Xhe  motion  was  seconded  by  Councilman  Scott,  and  carried. 
Councilman  Drake  moved  that  the  manager  of  the  rink  be 
required  to  pay  his  license  in  two  instalments,  semi-annu- 
ally in  advance,  which  motion  was  carried." 

On  the  6th  day  of  March,  1886,  this  action  was  com- 
menced before  one  E.  L.  Billings,  who  was  the  then  acting 
mayor  of  the  city,  charging  appellant  with  a  violation  of 
sections  1  and  3  of  this  ordinance.  A  conviction  was  had  and  an 
appeal  taken  to  the  circuit  court,  and  there  an  amended  com- 
plaint was  filed,  setting  out  in  such  amended  complaint  the  or- 
dinance and  the  action  taken  by  the  common  council  as  here- 
inbefore set  out,  and  alleging  that  the  appellant  was  engaged 
in  said  city  in  managing,  running  and  operating  a  roller 
skating-rink  for  hire  and  gain  on,  and  prior  to,  the  16th  day 
of  February,  1885 ;  that  the  city  offered  to  him  a  license 
duly  issued  and  demanded  of  him  the  first  payment ;  that 
appellant  refused  to  pay  and  accept  the  license,  and  charging 
that  he  violated  sections  1  and  3  of  the  ordinance,  on  the 
16th  day  of  February,  1885,  in  that  he  did  then  and  there 
unlawfully  for  gain  own,  conduct,  operate  and  manage  a 
roller  skating-rink  without  having  first  obtained  a  license. 

Appellant  filed  a  demurrer  to  the  complaint,  for  the  cause 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  demurrer  was  overruled  by  the  court, 
to  which  ruling  appellant  at  the  time  excepted. 

Appellant  then  filed  an  answer,  to  which  answer  appellee 
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demurred.     The  demurrer  was  sustained  and  appellant  ex- 
cepted. 

Errors  are  assigned  on  the  ruling  of  the  court  on  the  de* 
murrers  to  the  complaint  and  answer. 

The  question  presented  and  argued  is  as  to  the  validity  of 
the  ordinance. 

Section  3099,  R.  S.  1881,  declares  :  "All  by-laws  and  or- 
dinances shall,  within  a  reasonable  time  after  their  passage, 
be  recorded  in  a  book  kept  for  that  purpose,  and  shall  be 
signed  by  the  presiding  officer  of  the  city,  and  attested  by  the 
clerk." 

Section  3106,  defining  the  powers  of  the  common  council, 
provides  that  they  shall  have  the  management  and  control  of 
the  finances  of  the  city,  and  of  all  property,  real  and  personal, 
belonging  thereto;  and  shall  have  the  additional  powers 
therein  permitted,  and  may  make  and  publish  by-laws  and 
ordinances  necessary  to  enforce  the  same.  The  common 
council  shall  have  the  power  to  enforce  ordinances. 

The  fourteenth  and  fifteenth  subdivisions  of  the  section 
are  as  follows : 

^^  Fourteenth,  To  regulate  and  restrain  all  tables,  alleys, 
machines,  devices,  or  places  of  any  kind  for  sports  or  games, 
kept  for  hire  or  pay,  or  to  prohibit  the  use  of  the  same,  as 
aforesaid,  if  deemed  expedient,  without  a  license  being  first 
obtained  therefor;  and,  if  deemed  necessary  to  preserve  peace, 
good  order,  and  morality,  to  prohibit  the  use  of  the  same,  as 
aforesaid,  by  the  infliction  of  such  penalties  as  this  act  will 
permit,  to  be  provided  for  by  ordinance. 

^^  Fifteenth.  To  regulate  and  restrain  all  theatrical  and 
other  exhibitions  and  public  shows  for  which  money  is  de- 
manded or  received ;  and,  if  deemed  expedient,  to  prohibit 
the  same  without  a  license  having  been  first  obtained  there- 
for." 

It  is  by  virtue  of  these  sections  of  the  statute  that  the  city 
is  given  whatever  power  and  right  she  has  to  regulate  games 
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and  sports,  and  prohibit  the  same  without  license,  and  to  pro- 
vide for  licensing  the  same. 

Section  3100  declares :  "  Every  by-law  imposing  a  penalty 
or  forfeiture  for  the  violation  thereof,  shall,  before  the  same 
shall  take  effect,  be  published  two  weeks  consecutively  in 
some  newspaper  printed  in  the  city.^' 

.  The  words  "ordinance"  and  "by-law"  are  used  inter- 
changeably in  the  statute,  and  they  are  synonymous.  Horr 
&  Bemis  Municipal  Police  Ordinances,  section  1,  defining 
ordinance,  says  :  "  Municipal  ordinances  are  laws  passed  by 
the  governing  body  of  a  municipal  corporation  for  the  regu- 
lation of  the  affairs  of  the  corporation.  The  term  ordi- 
nance  is  now  the  usual  denomination  of  such  acts,  although 
ia  England  and  in  some  of  the  States  the  technically  more 
correct  term  by-law  or  bye-law  is  in  common  and  approved 
use.  The  main  feature  of  such  enactments  is  their  local  as 
distinguished  from  the  general  applicability  of  the  State 
laws ;  hence  the  word  law,  with  the  prefix  by  or  bye,  should 
in  strictness  be  preferred  to  the  word  ordinance.'^ 

By  the  authority  vested  by  statute  the  city  passed  the  or- 
dinance in  question  in  this  case,  prohibiting  persons  from 
doing  the  things  therein  designated  within  the  city  limits, 
providing  for  a  license  permitting  them  to  engage  in  such  pur- 
suits as  named  in  I  he  ordinance,  and  fixing  a  penalty  for  the 
violation  of  such  ordinance.  If  the  ordinance  was  valid,  the 
violation  of  the  ordinance  would  consist  in  engaging  in  such 
pursuits,  and  in  this  instance  the  violation  would  have  con- 
sisted in  owning,  conducting  or  managing  a  roller  skating- 
rink  without  having  procured  a  license  so  to  do. 

It  was  evidently  not  the  intention  of  the  common  council — 
the  law-makers  of  the  city — to  entirely  prohibit  the  owning, 
conducting  or  managing  of  such  roller  skating-rink,  but  only 
to  prevent  the  same  being  done  without  a  license.  There- 
fore, if  the  ordinance  does  not  provide  for  licensing  the 
same,  then  the  ordinance  is  void,  and  there  can  be  no  recov- 
VOL.  117.— 16 
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ery  for  conducting  and  managing  a  roller  skating-rink.  Horr 
&  Bemis'work  on  Municipal  Police  Ordinances,  section  13^ 
says:  "The  extent  to  which  discretion  may  be  given  to 
the  ministerial  officers  in  the  granting  of  licenses  is  in  dis- 
pute. Express  power  in  the  charter  will  warrant  such  dele- 
gation. The  authorities  differ  widely,  but  the  proper  con- 
clusion seems  to  be  that  as  little  latitude  should  be  given  to 
the  ministerial  officer  as  possible.  In  exercising  a  power 
to  license  certain  occupations,  the  council  should  by  its  or- 
dinance prescribe  the  exact  occupation  to  be  licensed,  the 
amount  of  the  fee  to  be  charged,  either  uniformly  or  by  rea- 
sonable classification,  the  condition  upon  which  the  license 
may  be  issued,  and  the  duration  of  its  validity,''  etc.  Sec- 
tion 263,  same  authority,  says :  ^' As  has  already  been  stated, 
no  discretionary  powers  should  be  vested  in  the  officers  whose 
duty  it  is  to  execute  the  provisions  of  ordinances,  and  the 
rule  is  entirely  applicable  to  this  class  of  ordinances.  The 
ordinance  itself  should  specify  every  condition  of  the  license, 
and  the  officer  should  be  merely  intrusted  with  the  duty  of 
issuing  licenses  to  all  who  comply  with  the  prescribed  con- 
ditions.'' 

This  is  undoubtedly  the  true  theory  and  the  correct  law 
governing  ordinances  for  license.  The  statute  provides 
that  the  common  council  may,  by  ordinance,  license,  and  may 
prohibit  certain  pursuits  without  first  being  licensed,  and  it 
further  provides  that  ordinances  prescribing  penalties  for  the 
violation  of  the  same  shall  be  published.  It  is,  further,  a 
well  settled  principle  that  cities  can  not  discriminate  between 
citizens  engaged  in  the  same  business ;  that  if  they  license 
they  must  license  all  alike.  See  Graffty  v.  City  of  Ruahvilk, 
107  Ind.  502 ;  Benjamin  v.  Webster,  100  Ind.  15. 

It  is,  therefore,  material  to  the  validity  of  an  ordinance 
that  a  fixed  and  definite  license  fee  should  be  named  therein, 
which  all  persons  engaged  in  like  business  shall  pay. 
Section  2  of  the  ordinance  in  question  in  this  case  is 
defective  in  that  it  does  not  fix  any  amount  to  be  paid  as  a 
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license  fee,  but  leaves  it  open  for  the  common  council  to  fix 
tlie  fee  to  be  charged  in  each  particular  case;  besides  it  seeks  to 
delegate  the  power  to  fix  the  fee  to  be  charged  in  each  case 
to  the  mayor  of  the  city,  which  there  was  no  right  to  do.  It 
is  also  defective  in  that  it  does  not  state  the  time  of  the 
duration  and  validity  of  the  license  to  be  issued.  As  we 
have  stated,  this  ordinance  provides  a  penalty  for  the  violation 
of  the  ordinance,  and  the  violation  consists  in  the  doing  of 
the  things  specified,  without  first  having  procured  a  license. 
The  statute  requires  such  ordinances  to  be  published,  and  the 
material  matters  omitted  from  that  ordinance  are  such  as 
ought  to  be  published  to  advise  the  citizens  what  they  are 
required  to  do  to  comply  with  the  city  law.  By  the  reading 
of  this  ordinance  it  could  not  be  determined  what  license  fee 
must  be  paid,  nor  the  duration  of  the  validity  of  the  license. 
It  follows  as  a  conclusion  that,  if  the  defects  could  be  supplied 
by  the  passage  of  another  ordinance  by  the  council  (which 
must  be  conceded  to  be  exceedingly  doubtful),  such  sup- 
plemental ordinance  must  be  published  before  it  could  be 
effective. 

The  ordinance  as  passed  was  defective  and  void. 

The  statute  empowered  the  city  to  regulate  and  restrain  cer- 
tain things  named  therein  without  a  license  being  first  ob- 
tained therefor ;  but  in  granting  the  power  it  says :  "  The 
common  council  shall  have  the  power  to  enforce  ordinances,  ta 
regulate  and  restrain,"  etc.  The  power  was  given  to  be  exer- 
cised in  a  certain  way,  i.  e.,  by  ordinance,  by  a  by-law,  and 
the  statute  also  declares  how  an  ordinance  or  a  by-law  shall 
be  passed  ;  it  requires  it  to  be  signed  by  the  presiding  oflScer 
and  attested  by  the  city  clerk  and  recorded,  and  having  vested 
the  power  in  the  city  to  be  exercised  in  a  certain  way,  it  can 
not  be  enforced  otherwise  than  as  provided  by  the  statute. 

The  attempt  to  afterwards  supply  the  defect  in  the  ordinance 
by  a  motion  made  by  one  of  the  common  council,  seconded 
by  another,  and  put  to  a  vote  and  carried,  certainly  can  not 
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be  held  to  be  a  compliauce  with  the  statute  we  have  referred 
to,  or  a  proper  way  to  remedy  a  defective  ordinance. 

There  are  other  questions  presented  as  to  the  phraseology 
of  the  ordinance,  which  we  do  not  deem  it  necessary  to  con- 
sider. The  ordinance  being  invalid  for  the  reasons  stated, 
there  can  be  no  action  based  upon  it,  and  if  another  ordi- 
nance should  be  enacted,  the  objection  would  no  doubt  be 
avoided.  There  is,  however,  one  further  question  which 
should  receive  consideration,  and  that  is  as  to  the  definiteness 
of  the  penalty.  Numerous  cases  have  been  passed  upon  by 
this  court  involving  the  validity  of  ordinances  with  like  pro- 
visions as  to  the  penalty,  and  they  have  been  held  valid, 
yet  we  have  not  been  able  to  find  where  the  objection  here 
urged  has  been  presented  and  decided,  neither  have  counsel 
in  their  briefs  called  our  attention  to  any. 

It  is  contended  by  counsel  for  appellant  that  as  section 
3155,  R.  S.  1881,  provides  that  the  common  council  may  en- 
force the  observance  of  all  by-laws  and  ordinances  by  enact- 
ing penalties  for  their  violation,  not  exceeding  one  hundred 
dollars  for  any  offence,  it  is  incumbent  on  the  council  to 
fix  a  sum  definite  as  a  penalty,  and  that  they  can  not  fix  a 
maximum  amount  and  leave  it  to  the  discretion  of  the  court 
to  assess  a  penalty  in  any  amount  which  seems  to  the  court 
proper,  not  exceeding  such  sum,  as  under  this  ordinance  the 
()eualty  assessed  might  be  any  sum  not  exceeding  one  hun- 
dred dollars,  and  there  are  authorities  holding  to  the 
theory  of  the  counsel.  Horr  &  Bemis  Municipal  Police 
Ortlinaneos,  section  79,  says:  "  The  better  rule  seems  to  be 
that  it  is  definite  enough  to  set  limits  to  the  amount  of  the 
fine  that  may  lawfully  be  exacted,  or  the  length  of  the  im- 
prisonment that  may  be  inflicted."  See,  also,  McConvill  v.  Jer- 
^y  City,  39  X.  J.  38,  and  Toledo,  etc.y  iJ.  IT.  Co,  v.  Deacotty  63 
111.  91.  We  think  this  is  the  proper  rule  to  adopt,  and  it  is 
in  harmony  with  our  system  of  jurisprudence  to  allow  the  court 
or  jury  trying  the  cause  to  fix  the  penalty  within  the  bounds 
;^rescril>od,  with  the  right  to  vary  in  amount,  owing  to  the 
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gravity  of  the  oflTence,  and  is  not  objectionable  to  any  pro- 
visions of  the  Constitution. 

The  right  to  pass  the  ordinance  is  vested  in  the  common 
council^  and  the  right  to  enforce  it  and  assess  the  penalty  is 
vested  in  the  courts.  The  ordinance  is  not  objectionable  on 
that  account. 

For  the  reasons  we  have  stated,  the  amended  complaint 
was  bad,  and  the  court  below  erred  in  overruling  the  demur- 
rer thereto. 

Judgment  reversed,  with  directions  to  sustain  the  demurrer 
to  the  complaint,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Mitchell,  J.,  took  no  part  in  the  consideration  of  this 
case. 

FUed  Feb.  1, 1889. 


No.  13,446. 

Jones  v.  Snyder. 

Fraudulent  Conveyance. —fltttftand  and  Wife,^Implied  Thui, — Chnrid' 
erotiofi.— Where  the  consideration  for  property  which  a  debtor  caases  to 
be  conveyed  to  his  wife  is  paid  by  the  wife,  or  with  money  which  her 
husband  owes  her,  no  trust  is  implied  in  favor  of  the  husband's  credit- 
ors, under  section  2975,  R.  8.  1881. 
&AXE.— Evidence, — Letter. — Quieting  Title. — A  letter  written  by  the  husband 
three  years  after  the  conveyance  to  the  wife,  enumerating  certain  debts, 
the  date  of  which  is  not  given,  and  proposing  to  mortgage  property 
standing  in  the  wife's  name,  is  not  competent  evidence  against  the 
^ife  in  an  action  by  her  against  the  husband's  creditors  to  quiet  title. 
EviDEKCE. — ^eal  Etiaie, —  Value. — One  who  has  examined  property  and 
inquired  of  qualified  persons  as  to  its  value,  may  testify  as  to  its  value, 
althongh  not  a  resident  of  the  city  where  it  is  situate. 


117 
m  806 


117  229 
160  6191 


^^'otn  the  Tippecanoe  Superior  Court. 
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B,  W.  Langdon,  T.  F.  Gaylord  and  W,  F.  SeveraoUy  for 
appellant. 

W,  D,  Wallace,  for  appellee. 

Mitchell,  J. — This  was  an  action  by  Irene  Snyder  against 
Mark  Jones^  in  which  the  plaintiff  alleged  in  her  complaint 
that  she  was  the  owner  in  fee  simple  of  certain  described  real 
estate  in  Tippecanoe  county,  and  that  the  defendant,  Jones, 
set  up  a  claim  of  title  thereto.  She  asked  to  have  her  title 
quieted  by  a  decree  of  the  court.  After  hearing  the  evidence 
the  court  gave  a  decree  according  to  the  prayer  of  the  com- 
plaint. 

There  is  no  dispute  but  that  the  legal  title  to  the  real  estate 
in  controversy  is  in  Mrs.  Snyder.  The  appellant^s  claim  is, 
that  the  consideration  for  the  conveyance  to  her  was  paid  by 
her  husband,  John  K.  Snyder,  and  that  the  latter  caused  the 
conveyance  to  be  made  to  his  wife  in  fraud  of  the  rights  of 
his  creditors,  and  that  the  appellant  was  at  the  time  a  cred- 
itor of  John  K.  Snyder. 

The  contention  is,  that  the  plaintiff  became  a  trustee  by 
implication  of  law,  under  the  provisions  of  section  2975,  R, 
S.  1881,  which  enacts,  in  substance,  that  every  conveyance  to 
one  person  where  the  consideration  is  paid  by  another  shall 
be  presumed  fraudulent  as  against  the  creditors  of  the  person 
paying  the  consideration ;  and  where  a  fraudulent  intent  is 
not  disproved,  a  trust  shall  in  all  cases  result  in  favor  of 
creditors. 

The  application  of  this  statute  requires  that  a  debtor,  with- 
out a  sufficient  amount  of  other  property  out  of  which  his 
debts  might  have  been  collected,  shall  have  paid  the  consid- 
eration for  property  which  he  caused  to  be  conveyed  to  an- 
other to  defraud  his  creditors.    Filer  v.  Crull,  112  Ind.  318. 

The  obstacle  in  the  way  of  the  appellant^s  theory  is,  that  it 
was  a  disputed  question  of  fact,  whether  or  not  the  consider- 
ation for  the  property  was  paid  by  the  plaintiff's  husband,  or 
whether  it  had  not,  in  contemplation  of  law,  been  paid  by  her, 
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and,  upon  the  evidence,  the  court  may  well  have  found  that 
she  paid  the  consideration.  In  that  event  there  was  no 
room  for  the  application  of  the  above  mentioned  statute. 

It  may  be  conceded  that  certain  property,  the  title  to  which 
was  at  the  time  in  John  K.  Snyder,  was  exchanged  for  Chi- 
cago real  estate,  the  title  to  which  was  taken  in  the  name  of 
the  plaintiff,  and  that  the  Chicago  property  was  afterwards 
exchanged,  indirectly,  for  the  lot  in  controversy ;  but  there 
was  evidence  tending  to  show  that  in  the  division  of  her 
father's  estate,  Mrs.  Snyder  had  received  property  substan- 
tially equal  in  value  to  that  in  question,  and  that  the  property 
so  received  had  been  appropriated  by  her  husband.  There 
was  evidence  tending  to  show  that  the  latter  agreed  to  make 
or  keep  good  to  his  wife  the  amount  of  property  received  by 
her  from  her  father's  estate,  and  that  he  caused  the  several 
conveyances  to  be  made  to  her  in  execution  of  that  agree- 
ment. 

If  this  was  true,  as  the  court  must  have  believed  it  was, 
then  it  can  not  with  propriety  be  said  that  the  consideration 
of  the  property  conveyed  to  Mrs.  Snyder  was  paid  by  her 
husband,  within  the  meaning  of  section  2975.  Creditors 
can  not  invoke  the  aid  of  the  statute  to  prevent  a  husband 
from  restoring  to  his  wife  that  which  in  equity  and  good  con- 
science he  has  no  right  to  withhold.  Taylor  v.  Duesterbercfy 
109  Ind.  165;  Hoes  v.  Boyer,  108  Ind.  494;  Proctor  v.  Cole, 
104  Ind.  373. 

It  was  also  a  disputed  question  whether  or  not  John  K. 
Snyder  was  insolvent  at  the  time  he  caused  the  conveyances 
to  his  wife  to  be  made. 

A  letter  written  by  Snyder  some  three  years  and  more  after 
the  conveyances  in  question  were  made,  in  which  he  enumer- 
ates certain  debts  owing  by  him,  and  in  which  he  proposes  to 
mortgage  certain  Chicago  lots,  the  title  to  which  stood  in  the 
name  of  his  wife,  was  offered  in  evidence  by  the  appellant 
and  excluded.  This  ruling  was  very  clearly  right.  It  did 
not  appear,  nor  was  it  proposed  to  show,  that   the   debts 
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spoken  of  in  the  letter  were  subsisting  claims  against  Snyder 
at  the  time  the  conveyances  complained  of  were  made,  or 
that  they  had  not  been  contracted  since. 

The  letter  would  hence  have  cast  no  light  upon  the  finan- 
cial condition  of  the  writer  at  any  time  material  to  the  in- 
quiry before  the  court.  As  respects  the  proposition  to  mort- 
gage the  Chicago  property,  the  letter  was  clearly  incompetent 
as  evidence  against  the  plaintiff,  who  was  neither  a  party  to 
the  letter,  nor  shown  to  have  had  any  knowledge  of  its  ex- 
istence. 

There  was  no  valid  objection  to  the  competency  of  Ber- 
ryhill  to  testify  concerning  the  value  of  the  property  in  rela- 
tion to  which  he  was  inquired  of.  Although  not  a  resident 
of  Chicago,  he  had  personally  examined  the  property,  and 
made  inquiry  of  qualified  persons  concerning  its  value  with 
a  view  of  effecting  a  sale,  and  while  his  testimony  may  not 
have  been  of  much  weight,  it  was  nevertheless  competent. 

We  find  no  error  in  the  record. 

The  judgment  is  therefore  affirmed,  with  costs. 

Filed  Feb.  1, 1889. 
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Frattduubnt  Conveyance. —  When  OranUe  WiU  Hold, — A  purchaser  of 
land  who  pays  a  consideration  for  it  will  hold  it  as  against  the  grantor's 
crediton,  unless  it  is  affirmatively  shown  that  he  participated  in  the 
grantor's  fraud  or  had  knowledge  of  his  fraudulent  intention. 

Same. — Consideraium. — AgreemerU  to  Swpport  Barents, — A  conveyance  is  not 
fraudulent  because  the  purchaser,  in  addition  to  the  consideration  paid 
in  money  and  notes  to  a  third  person,  agrees  to  support  his  father  and 
mother  during  their  lifetime. 

Same. — Secret  Trust, — Such  an  agreement  by  the  grantee  does  not  constitnte 
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a  secret -trust  invalidating  the  conveyance,  if  it  Is  otherwise  supported 
bv  an  adequate  consideration,  and  the  grantee  is  not  guilty  of  fraud. 

From  the  Montgomery  Circuit  Court. 

J,  F,  Harney,  for  appellant. 
X.  J.  Coppage,  for  appellees. 

Elliott,  C.  J. — A  purchaser  who  buys  land  and  pays  a 
consideration  for  it  will  hold  the  land  against  the  creditors 
of  the  vendor,  unless  the  creditors  affirmatively  show  that 
the  purchaser  had  notice  of  the  intention  of  the  vendor  to 
defraud  his  creditors,  or  that  he  participated  in  his  grantor's 
fraud.  It  is  not  enough  to  show  fraud  on  the  part  of  the 
vendor,  where  the  purchaser  is  not  a  mere  volunteer,  but  pays 
a  consideration  for  the  land.  To  set  aside  the  conveyance  as 
fraudulent,  much  more  must  be  shown.  Jarvis  v.  BaMa,  83 
Ind.  528;  First  Nat' I  Bank  v.  Garter,  89  Ind.  317;  Hogan 
v.  Robinson,  94  Ind.  138;  Pennington  v.  Flock,  93  Ind.  378; 
Seager  v.  Aughe,  97  Ind.  285 ;  Plxmkett  v.  Plunkett,  114  Ind. 
484. 

There  was  in  fact  no  evidence  in  this  case,  upon  which  the 
court  was  bound  to  act,  showing  a  fraudulent  intent  on  the 
part  of  the  vendor,  and  certainly  none  at  all  tending  to  show 
that  the  purchaser  was  a  participant  in  the  fraud,  or  that  he 
had  guilty  knowledge. 

A  conveyance  is  not  fraudulent  because  the  purchaser,  in 
addition  to  the  consideration  paid  in  money  and  notes  to 
third  person,  agrees  to  support  his  father  and  mother  during 
their  lifetime ;  nor  does  such  an  agreement  constitute  a  secret 
trust  invalidating  the  conveyance,  in  cases  where  it  is  other- 
wise supported  by  an  adequate  consideration^  and  the  grantee 
is  not  guilty  of  fraud. 

Judgment  affirmed. 

Filed  Feb.  1, 1889. 
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No.  13,009. 

The  Grand  Rapids  and  Indiana  Railroad  Company  v. 

Ellison. 

Pleading. — Amended  OomplainL — Motion  to  B^eet, — Diaeretion  of  Tried  Court. 
— Where  it  is  not  shown  that  the  trial  court  abused  its  discretion  in  per- 
mitting an  amended  complaint  to  be  filed,  no  available  error  can  be 
predicated  on  its  refusal  to  strike  it  out. 

Verdict. — Qeneral  andSpecidL — BeeoncilemerU.—'li  there  is  any  reasonable 
hypothesis  on  which  the  general  verdict  and  a  special  finding  can  be 
reconciled,  judgment  must  follow  the  general  verdict. 

RaiIjBOAD. — Negligence, — Passenger, —  Warning  Engineer  of  Danger. — A  pas- 
senger who  sees  a  train  on  an  intersecting  road  approaching  a  crossing^ 
is  not  guilty  of  contributory  negligence  because  he  fails  to  pull  the  bell- 
rope  and  warn  the  engineer  of  the  danger. 

Same. — Incompetent  Employee, — Knowledge  of, — In  an  action  by  a  passenger 
to  recover  for  injuries  received  in  an  accident  caused  by  the  n^ligenee 
of  a  watchman  in  the  employ  of  the  defendant,  it  is  no  defence  that  the 
defendant  had  no  knowledge  of  the  watchman's  incompetency  until 
after  the  accident. 

Same. — Carrier  and  Pasaenger, — Degree  of  Care, — A  passenger  is  entitled  to 
a  safe  transit,  and  the  carrier  is  bound  to  the  highest  degree  of  reason- 
able care. 

Same. — Fireman. — Absence  from  Post. — It  is  the  duty  of  a  fireman  to  be  at 
his  post  of  duty  when  his  train  is  in  motion,  and  where,  by  his  neglect, 
an  accident  happens  which  could  otherwise  have  been  averted,  the  com- 
pany is  liable. 

Same. — Intersecting  Road, — Slopping  Train, — It  is  the  duty  of  an  engineer, 
when  approaching  the  crossing  of  an  intersecting  railroad,  to  stop  his 
engine  until  it  can  be  ascertained  that  the  crossing  is  clear. 

Same. — Line  of  DtUy, — Evidence. — Opinion. — Whether  an  engineer  was  act- 
ing in  the  line  of  his  duty  at  a  given  time  is  a  question  to  be  determined 
by  the  jury  from  the  facts,  and  opinions  of  witnesses  upon  a  snpposable 
state  of  facts  are  not  admissible. 

Same. — Prudent  of  Employees. — A  railroad  company  is  not  relieved  of  lia- 
bility because  its  employees  acted  with  reasonable  prudence  after  dis- 
covering a  danger  which  their  negligence  contributed  in  bringing  aboat. 

From  the  Allen  Superior  Court. 

A.  A.  Chapin  and  W.  8.  (yRourhe,  for  appellant. 

L,  M.  Nindcy  J,  Morris  and  J.  M,  Barrett^  for  appellee. 
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Bebkshibe,  J. — The  appellee  brought  this  action  against 
the  appellant  to  recover  damages  for  injuries  to  his  person, 
which  he  avers  he  sustained,  without  fault  on  his  part,  while 
a  passenger  on  one  of  the  appellant's  trains,  because  of  the 
negligence  of  its  servants  and  employees. 

The  appellant  answered  the  complaint  by  filing  a  general 
denial. 

The  case  was  tried  by  a  jury  and  a  general  verdict  re- 
turned for  the  plaintiff,  assessing  his  damages  at  $500.  The 
jury  also  returned  into  court  with  their  general  verdict,  cer- 
tain interrogatories,  which  had  been  submitted  to  them,  and 
their  answers  to  the  said  interrogatories. 

The  appellant  moved  the  court  for  judgment  on  the  an- 
swers to  the  interrogatories,  notwithstanding  the  general 
verdict ;  this  motion  the  court  overruled.  The  appellant  then 
moved  for  a  new  trial,  and  this  motion  was  overruled,  and 
judgment  rendered  on  the  general  verdict  for  the  appellee 
for  the  damages  assessed  and  for  costs. 

The  errors  assigned  by  the  appellant  are :  (1)  Error  of  the 
court  in  overruling  its  motion  to  strike  the  amended  com- 
plaint from  the  files.  (2)  Error  of  the  court  in  overruling 
the  demurrer  to  the  amended  complaint.  (3)  Error  of  the 
court  in  overruling  the  motion  for  judgment,  notwithstand- 
ing the  general  verdict.  (4)  Error  of  the  court  in  overruling 
the  motion  for  a  new  trial. 

Granting  to  the  appellee  permission  to  file  an  amended 
complaint  was  within  the  discretionary  powers  of  the  court, 
and,  as  the  record  shows  no  abuse  of  discretion,  there  is  no 
available  error  because  of  the  action  of  the  court  in  this  re- 
gard. Section  391,  R.  8.  1881 ;  Durham  v.  FechhevneVy  67 
Ind.  35 ;  Child  v.  ^ain,  69  Ind.  230 ;  Town  of  Martinsville 
V.  Shirley,  84  Ind.  546;  Dewey  v.  State,  ex  rel.,  91  Ind.  173. 

The  second  assigned  error,  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  complaint,  is  not  discussed  by 
counsel  for  appellant,  and  is,  therefore,  waived. 
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The  third  alleged  error,  the  overruling  of  the  motion 
for  judgment  non  obstante  veredicto,  is  earnestly  discussed. 

In  this  State  it  is  well  settled,  that  if  there  is  any  reason- 
able hypothesis  whereby  the  general  verdict  and  the  special 
finding  can  be  reconciled,  judgment  must  follow  the  general 
verdict.  Redelsheimer  v.  Miller,  107  Ind.  485 ;  Cincinnati, 
etc.,  R.  R.  Co.  v.  Clifford,  113  Ind.  460. 

The  answer  to  interrogatory  21  is  in  conflict  with  the  an- 
swer to  interrogatory  36.  The  former  is,  that  the  engineer 
of  the  New  York,  Chicago  &  St.  Louis  R.  R.  Co.  did  not 
wickedly  and  recklessly  so  run  his  engine  as  to  cause  the  col- 
lision. The  latter  answer  is,  that  the  wicked  and  reckless 
conduct  of  the  said  engineer  was  the  primary  and  proximate 
cause  of  the  collision. 

The  one  neutralizes  the  other,  but  if  this  were  not  so,  the 
latter  answer  states  a  mere  legal  conclusion. 

In  determining  whether  the  answers  which  the  jury  return 
to  the  interrogatories  are  to  control  the  general  verdict,  they 
must  be  treated  as  a  special  verdict,  and  therefore  the  jury 
must  return  the  facts,  from  which  the  court  will  draw  the 
conclusions  of  law. 

The  answers  to  interrogatories  39  and  40  find  that  the 
appellee  saw  the  engine  of  the  N.  Y.,  C.  &  St.  L.  R.  R.  Co.  ap- 
proaching the  crossing ;  that  thereafter  he  could  have  pulled 
the  bell-rope  and  signaled  appellant's  engineer  of  the  ap- 
proaching danger,  and,  had  he  done  this,  the  engineer  would 
have  received  warning  in  time  to  have  stopped  the  train  and 
avoided  the  accident. 

The  appellee  was  not  bound  to  do  this.  As  a  passenger  it 
was  no  part  of  his  province  to  interfere  in  any  way  in  the 
management  of  the  train.  Counsel  for  the  appellant  cite  us 
to  no  authority  in  support  of  their  contention  to  the  con- 
trary. 

The  answers  to  interrogatories  5,  7  and  8  find  that  by 
virtue  of  a  contract  between  the  N.  Y.,  C.  &  St.  L.  R.  E. 
Co,  and. the  appellant  the  former  employed  a  watchman  to 
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manage  the  signals  and  regulate  the  passage  of  engines  and 
trains  over  the  crossing  where  the  accident  occurred ;  that 
if  the  signals  and  rules  adopted  by  said  companies  had  been 
observed  and  obeyed,  the  accident  would  not  have  happened ; 
that  the  N.  Y.,  C.  &  St.  L.  R.  R.  Co.  paid  the  watchman. 

The  answer  to  interrogatory  6  is,  that  before  the  accident 
the  officers  and  managers  of  the  appellant  company  had  no 
knowledge  of  the  incompetency  of  the  watchman. 

If  the  watchman  was  incompetent  and  his  incompetence 
contributed  to  the  injury,  it  is  wholly  immaterial  as  to  whether 
the  appellant's  officers  and  managers  were  or  were  not  in- 
formed thereof.  He  was  an  employee  of  the  appellant,  and 
it  was  responsible  for  his  negligence,  whether  he  was  or  was 
not  a  competent  watchman. 

The  answers  to  interrogatories  9,  JO,  11,  12,  13,  14,  15, 
16,  17,  18,  19,  20  and  22  only  go  to  show  that  the  engineer 
of  the  N.  Y.,  C.  &  St.  L.  R.  R.  Co.  was  guilty  of  negligence ; 
they  do  not  exclude  the  idea  of  negligence,  on  the  part  of  the 
apj>ellant's  employees. 

The  answers  to  interrogatories  1  and  2  find  that  the  ap- 
pellee was  a  passenger  on  a  train  of  cars  owned  and  being 
run  by  the  appellants,  on  the  morning  of  December  24th, 
1883,  and  while  being  thus  carried  the  accident  complained 
of  happened,  at  the  crossing  of  the  N.  Y.,  C.  &  St.  L.  R.  R. 
Co.'s  railroad  and  the  railroad  of  the  appellant. 

The  appellee,  as  a  passenger,  was  entitled  to  a  safe  transit, 
and  the  appellant  was  bound  to  the  highest  degree  of  rea- 
sonable care.  Gaynor  v.  Old  Colony,  etc,  R.  W.  Co.,  100 
Mass.  208  ;  Cleveland,  etc.,  R.  R.  Co.  v.  Newell,  104  Ind. 
264;  Bedford,  etc.,  R.  R.  Co.  v.  Rainbolt,  99  Ind.  651; 
Wood  Railway  Law,  p.  1076,  note  2  ;  Pittsburgh,  etc.,  R.  R, 
Co.  V.  WilliaTm,  74  Ind.  462. 

The  answers  to  interrogatories  3,  4,  23,  24,  25,  26,  28,  30, 
31,  32, 33,  34,  35  and  38,  find  that  there  had  been  erected,  at 
the  crossing  where  the  accident  occurred,  some  years  before, 
a  target,  upon  the  top  of  which  were  suspended  red  and  white 
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balls^  to  be  used  as  signals  in  regulating  the  passage  of  traios ; 
that  it  had  been  mutually  agreed  between  the  two  companies 
that  when  a  white  ball  was  displayed  on  said  target^  the  ap- 
pellant's engines  and  trains  had  the  exclusive  right  to  pass 
over  said  crossing;  that  the  engineer  of  the  appellant's  train 
brought  his  engine  and  train  to  a  full  stop  700  feet  south  of 
the  said  crossing  before  attempting  to  pass  over  it ;  that,  after 
bringing  his  train  to  a  full  stop,  he  rang  the  bell  and  sounded 
the  whistle  of  his  engine,  and  obtained  the  white  ball  signal 
for  his  train  to  pass  over  the  crossing  before  again  putting 
his  train  in  motion ;  that,  after  receiving  the  signal^  the  a})- 
pellant's  engine  and  train  had  the  exclusive  right  of  passage 
over  said  crossing  to  and  including  the  time,  at  which  the 
accident  occurred ;  that,  after  advancing  with  his  train  a  dis- 
tance of  200  feet,  the  engineer  of  appellant's  train  stepped 
over  to  the  west  side  of  his  engine  and  looked  out  on  the 
track  of  the  N.  Y.,  C.  &  St.  L.  R.  R.  Co.'s  railroad  to  ascer- 
tain if  there  was  any  danger  from  that  direction ;  that,  on 
the  east  side  of  the  appellant's  railroad,  approaching  from 
the  south,  the  view  from  the  appellant's  engine  was  ob- 
structed to  a  point  within  250  feet  of  the  crossing ;  that  the 
side-tracks,  engine-house  and  Tort  Wayne  station  of  the  N. 
Y.,  C.  &  St.  L.  R.  R.  Co.  were  east,  and  within  one  mile  of 
said  crossing ;  that  more  care  was  required  to  avoid  approach- 
ing engines  that  might  be  on  that  company's  railroad  from 
the  east  than  from  the  west  side  ;  that  for  the  safe  and  proper 
management  of  his  train,  it  was  necessary  that  the  appellant's 
engineer  should  remain  on  the  east  side  of  his  engine  as  he 
approached  the  crossing ;  that  it  was  necessary  for  the  appel- 
lant's engineer,  as  he  approached  the  crossing  with  his  train, 
to  look  to  the  east  for  approaching  trains  on  the  N.  Y.,  C.  & 
St.  L.  R.  R.  Co.'s  railroad ;  that,  when  standing  at  his  post 
on  the  east  side  of  his  engine,  the  view  of  the  appellant's  en- 
gineer of  the  railroad  of  the  N.  Y.,  C.  &  St.  L.  R.  R.  Co. 
westward  was  obstructed  until  his  train  arrived  at  the  cross- 
ing; that  the  appellant's  engineer  had  no  information  that 
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the  engine  colliding  with  his  train  was  nearing  the  crossing ; 
that  the  engineer  and  servants  of  the  appellant  obeyed  the 
rules  and  signals  adopted  for  the  passage  of  engines  and  trains 
over  the  said  crossing. 

These  facts  are  not  inconsistent  with  negligence  on  the 
part  of  the  employees  of  the  appellant,  contributing  directly 
to  the  accident. 

It  is  a  fact  well  known  that  all  engines  hauling  passenger  . 
and  freight  trains  carry  a  fireman  as  well  as  an  engineer,  and 
when  the  engine  is  in  motion  the  post  of  the  fireman  is  on 
the  left  side  of  the  cab,  and  that  of  the  engineer  on  the  right. 

If  there  was  a  fireman  on  the  appellant's  engine  on  the 
morning  of  the  accident,  it  was  his  duty  when  his  train  was 
in  motion,  and  especially  so  when  nearing  a  railroad  cross- 
ing, to  be  at  his  post  and  on  the  lookout. 

It  is  evident  from  the  answers  to  the  interrogatories  that, 
had  the  fireman  been  at  his  post  in  the  performance  of  duty, 
he  could  and  would  have  observed  the  approaching  engine 
on  the  other  road,  and  informed  the  engineer  in  time  for  him 
to  have  stopped  the  train  and  prevented  the  accident. 

This  state  of  facts  we  must  assume  in  considering  this  mo- 
tion.    But  this  is  not  all. 

The  answers  to  the  interrogatories  show  that  the  appel- 
lant's engineer  stopped  his  engine  700  feet  from  the  crossing,' 
and  then  started  on,  not  stopping  again  until  the  accident 
occurred. 

This  was  not  only  negligence,  but  the  grossest  kind  of  neg- 
ligence. It  was  the  duty  of  the  engineer  to  move  his  train 
to  a  point  near  the  crossing  and  bring  it  to  a  full  stop,  and 
then  ascertain  whether  there  was  a  train  on  the  other  railroad 
in  sight  pr  approaching  said  crossing;  if  not,  then  he  had 
the  right  to  move  his  train  across,  otherwise  it  was  his  duty 
to  hold  his  train  until  he  could  pass  over  in  safety.  Section 
2172,  R.  S.  1881. 

Had  the  engineer  done  his  duty  in  this  particular,  it  is  very 
clear  the  accident  would  not  have  happened. 


240  SUPREME  COURT  OF  INDIANA, 

The  Grand  Bapids  and  Indiana  Eailroad  Company  v.  Ellison. 

The  speed  at  which  the  appellant^s  train  approached  the 
crossing  is  not  given  in  the  answers  of  the  jury.  For  the  pur- 
poses of  this  motion,  we  may  presume  that  its  speed  was  at 
least  the  ordinary  speed  at  which  passenger  trains  are  moved. 
But^  without  any  presumption,  the  failure  of  the  engineer  to 
stop  his  engine  near  the  crossing  and  to  inform  himself 
whether  or  not  there  were  approaching  trains  or  engines 
on  the  other  railroad^  and  in  the  vicinity  of  the  crossing,  was 
gross  negligence,  contributing  directly  and  proximately  to 
the  injury. 

The  answers  to  interrogatories  twenty-eight  and  thirty- 
four  seem  to  be  inconsistent. 

The  answer  to  twenty-eight  is,  that  on  the  west  side  of  the 
appellant's  engine,  approaching  from  the  south,  the  view  of 
the  other  railroad  track  was  obstructed  to  a  point  within 
two  hundred  and  fifty  feet  of  the  crossing ;  the  answer  to 
thirty -four  is,  that  the  view  was  obstructed  to  the  crossing. 

If  the  view  was  obstructed,  then  there  was  a  greater  neces- 
sity for  stopping  the  train  at  the  crossing  or  near  thereto  be- 
fore attempting  to  pass  over  it. 

The  answer  to  the  twenty-sixth  interrogatory  finds  that 
appellant's  engineer,  when  within  five  hundred  feet  of  the 
crossing,  passed  over  to  the  west  side  of  his  engine  and 
'looked  out  on  the  railroad  of  the  New  York,  Chicago  and  St. 
Louis  Railroad  Company  to  see  if  there  was  any  danger ; 
the  answer  to  interrogatory  twenty-seven  finds  that  thert 
was  an  approaching  engine  on  the  other  railroad  at  that 
very  time. 

A  very  significant  circumstance  in  this  connection  is, 'that 
the  jury  do  not  find  whether  the  engineer  saw  the  approach- 
ing engine  or  not. 

The  court  below  was  clearly  right  in  overruling  the  mo- 
tion for  a  judgment  upon  the  answers  to  the  interrogatories. 

This  leads  us  to  the  error  assigned  because  of  the  over- 
ruling of  the  appellant's  motion  for  a  new  trial. 

The  third  reason  for  a  new  trial  is,  that  the  court  refused 
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to  permit  the  appellant  to  ask  Patrick  O'Rourke^  a  witness, 
the  following  question : 

''  Mr.  O'Rourke,  suppose  that  an  engineer  in  charge  of  a 
passenger  train  stops  at  a  distance  of  695  feet  from  the  rail- 
road crossing,  where  the  target  crossing  is  in  full  view^ 
comes  to  a  full  stop,  whistles  for  the  signal,  obtains  the  signal 
which  gives  him  the  right  to  pass  over  the  crossing ;  that  at 
that  point  there  is  a  cut  which  prevents  his  seeing  any  great 
distance  upon  either  side  of  the  track  that  he  is  on ;  that  he 
then  starts  up  his  engine  at  the  rate  of  between  six  and  eight 
miles  an  hour;  when  he  gets  200  feet  nearer  to  the 
crossing  he  comes  out  of  the  cut  so  that  he  could  see  on  the 
west  (if  he  is  going  north)  ;  he  then  steps  across  to  the  left- 
hand  side  and  looks  to  the  west;  he  could  see  four  or  five 
hundred  feet  to  the  west ;  there  is  no  engine  in  sight  ap- 
proaching the  crossing  upon  the  other  track ;  upon  the  right- 
hand  side  the  view  is  obstructed  for  200  feet  farther^  so 
that  he  could  not  see  the  track  east ;  as  he  steps  back  to  his 
post  on  the  right-hand  side  to  his  throttle  valve  and  appa- 
ratus with  which  he  manages  his  engine,  and  when  he  gets 
200  feet  further  he  looks  to  the  east  to  see  if  there  is  any 
danger  there,  discovers  none,  and  during  all  this  time  he 
keeps  the  target  in  full  view ;  a  signal  has  been  given  which 
gives  him  the  right  to  cross,  a  watchman  being  at  the  target ; 
he  then  drives  his  engine  on  to  the  crossing.  I  would  ask 
you  whether,  under  such  circumstances,  you  would  say  that 
an  engineer  was  acting  within  the  line  of  his  duty  under  such 
circumstances  ?  " 

This  was  clearly  an  improper  question,  and  the  court  did 
right  in  refusing  to  allow  the  witness  to  answer  it. 

It  is  sufficient  to  say  that,  as  to  whether  the  engineer  was 
acting  in  the  line  of  his  duty  on  the  occasion  in  question, 
was  a  question  to  be  determined  by  the  jury  from  the  facts 
proven,  and  not  from  the  opinions  of  witnesses  given  upon 
a  supposable  state  of  facts. 
Vol.  117.— 16 
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The  sixth  reason  for  a  new  trial  is  the  giving  of  instruc- 
tions one  and  two,  requested  by  the  appellee. 

These  instructions  are  long,  and  we  do  not,  therefore,  set 
them  out  in  this  opinion. 

We  have  carefully  examined  them  and  are  satisfied  that 
they  state  the  law  correctly  as  to  the  duties  and  responsibil- 
ities of  railroad  companies  as  carriers  of  passengers. 

The  court  followed  the  well  considered  cases  in  this  court 
of  Pittsburgh,  etc.,  R.  R.  Co.  v.  Williams,  supra ;  Bedfordy 
etc.,  R.  R.  Co.  V.  Rainbolt,  supra;  Cleveland,  etc.,  R.  R.  Co. 
V.  Newell,  supra. 

We  are  of  the  opinion  that  the  instructions  were  applica- 
ble to  the  case  made  by  the  evidence. 

The  seventh  reason  for  a  new  trial  is,  that  the  court  erred 
in  refusing  to  give  instruction  three,  requested  by  the  ap- 
pellant.    As  this  instruction  is  short,  we  set  it  out : 

"3.  If  you  find  that  the  plaintiff  was  injured  through  the 
negligence  of  any  one  or  more  of  the  employees  of  what  has 
been  called  the  Nickel  Plate  Railroad  Company,  and  that  said 
employee  or  employees  were  not  in  the  employment  of  the  de- 
fendant nor  under  its  control,  and  that  the  defendant's  servants 
had  no  reasonable  cause,  under  all  the  circumstances,  to 
anticipate  that  the  said  employees  of  the  Nickel  Plate  Com- 
pany would  be  negligent,  and  that  defendant's  employees 
acted  reasonably  prudent  themselves  as  soon  as  they  became 
aware  of  the  impending  danger  to  avoid  the  same,  then  your 
verdict  should  be  for  the  defendant." 

This  instruction  was  properly  refused.  It  asks  the  court 
to  say  to  the  jury  that  if  the  appellant's  employees  were  rea- 
sonably prudent  after  they  discovered  impending  danger, 
the  verdict  of  the  jury  should  be  for  the  appellant,  though 
the  negligence  of  the  said  employees  may  have  contributed 
directly  to  bring  about  the  danger  that  was  impending. 

But  again,  the  instruction  was  not  applicable  to  the  case 
as  made  by  the  evidence. 

There  is  a  further  reason  why  the  judgment  should  be  af- 
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firmed.     The  record  shows  that  substantial  justice  has  been 
done. 

As  the  foregoing  are  the  only  reasons  for  a  new  trial  dis- 
cussed by  counsel  for  appellant,  we  do  not  notice  the  others. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  1, 1889. 


Kg.  13,464. 

Grubbs  et  al.  V,  King,  Assignee. 

Pliabino. — Demurrer, — Sufficiency  of. — A  demurrer  to  a  complaint,  alleg* 
iDg  for  the  reason  thereof  "  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  good  and  sufficient  petition/'  does  not  set  forth  anj 
statutory  cause  for  demurrer. 

VoLTTNTABY  ASSIGNMENT. — pT^erred  Oreditort, — Deed  Void  tn  Part  — 
Where  a  deed  of  assignment  purports  on  its  face  to  convey  to  the  as- 
signee all  of  the  assignor's  property,  for  the  benefit  of  all  of  his  cred- 
itors, and  certain  creditors  are  preferred  therein,  the  provision  as  to 
the  preferred  creditors  is  void,  but  the  deed  will  be  upheld  as  consti- 
tuting a  Talid  statutory  assignment. 

From  the  Adams  Circuit  Court. 

L.  C.  Devoss,  D.  D.  Heller  and  P.  O.  Hooper,  for  appel- 
lants. 
J,  T.  France  and  /.  T.  Merryman,  for  appellee. 

Coffey,  J. — This  was  an  action  in  the  court  below  by  the 
appellee  against  the  appellants  for  an  injunction. 

The  complaint  alleges,  substantially,  that,  on  the  18th  day 
of  January,  1886,  Catherine  E.  Albers  and  Peter  R.  Albers, 
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(constituting  the  firm  of  C.  E.  Albers  &  Son,  as  such  firm, 
made,  executed  and  delivered  to  appellee  a  deed  of  assign- 
ment^ said  assignment  being  voluntary^  for  the  benefit  of  their 
creditors ;  that  appellee,  on  said  day^  caused  said  deed  to  be 
duly  recorded  in  the  record  of  deeds  in  the  recorder's  office 
of  Adams  county,  Indiana,  and  that  he  was  duly  qualified  as 
such  assignee ;  that,  on  the  13th  day  of  April,  1886,  the  appel- 
lants, John  W.  Grubbs,  W.  W.  Grubbs,  William  P.  Starr 
and  James  A.  Coffin,  recovered  a  judgment  against  the  said 
Catherine  E.  Albers  and  Peter  R,  Albers  in  the  circuit  court 
of  Adams  county,  and  on  the  24th  day  of  April,  1886,  sued 
out  an  execution  on  said  judgment,  and  placed  the  same  in 
the  hands  of  the  defendant,  Michael  McGriflP,  who  is  the 
sherifi*  of  said  county ;  that  said  sherifi^,  under  the  direction 
of  said  judgment  plain tifis,  through  their  attorney,  is  threat- 
ening to  levy  said  execution  upon  the  property  so  conveyed 
to  the  appellee  by  said  deed  of  conveyance.  Prayer  for  an 
injunction,  etc. 

To  this  complaint  the  appellants  filed  a  demurrer,  as  fol- 
lows: 

"  Come  now  the  defendants  above  named,  and  demur  to 
the  petition  in  the  above  entitled  cause,  for  the  reason  that 
the  same  does  not  state  facts  sufficient  to  constitute  a  good 
and  sufficient  petition." 

This  demurrer  was  overruled  by  the  court,  and  the  appel- 
lants excepted. 

The  answers  appearing  in  the  record  are :  First.  A  general 
denial ;  and,  Second.  Substantially,  that  the  pretended  deed 
of  assignment  made  by  Catherine  E.  Albers  and  Peter  R. 
Albers,  of  the  firm  of  C.  E.  Albers  &  Son,  and  mentioned 
in  plaintiff's  complaint,  a  copy  of  which  said  pretended  deed 
is  herewith  filed  and  made  a  part  hereof  marked  exhibit  "A," 
and  by  virtue  of  which  pretended  deed  the  plaintiff,  John 
King,  Jr.,  claims  to  be  the  legally  appointed  and  qualified 
assignee  and  trustee  of  said  firm  of  C.  E.  Albers  &  Son,  is 
fraudulent  and  void  as  against  defendants  herein,  for  the  rea- 
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son  that  ia  said  pretended  deed  of  assignment  the  following 
creditors  are  preferred,  to  wit :  Robert  D.  Patterson  and 
William  Pillars,  composing  the  firm  of  Patterson  &  Pillars, 
Jacob  S.  Hart,  the  Kekionga  Lodge,  No.  65,  Knights  of 
Pythias,  of  the  city  of  Decatur,  in  Indiana,  and  Philip  E. 
Albers.     Wherefore,  etc. 

The  appellee  filed  a  demurrer  to  this  second  paragraph  of 
answer,  which  was  sustained  by  the  court,  and  appellants 
excepted. 

The  cause  being  at  issue  on  the  general  denial  was  tried  by 
the  court,  the  trial  resulting  in  the  granting  of  a  perpetual 
injunction  against  the  appellants. 

The  errors  assigned  in  this  court  are  : 

1st.  That  the  court  erred  in  overruling  the  demurrer  to 
the  petition. 

2d.  That  the  court  erred  in  sustaining  the  demurrer  to  the 
second  paragraph  of  answer. 

3d.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

It  is  argued  by  the  appellee  that  the  demurrer  to  the  com- 
plaint does  not  contain  any  of  the  statutory  causes  for  de- 
murrer, and  that  it  is  not  a  compliance  with  the  fifth  clause 
of  section  339,  B.  S.  1881.  The  fifth  clause  of  section  339 
is  as  follows : 

''That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action." 

In  the  case  of  Gordon  v.  Swifty  39  Ind,  212,  it  was  held 
that  a  demurrer  to  an  answer,  assigning  as  cause  *'  That  said 
paragraph  is  not  a  sufficient  defence  in  law  to  plaintifi^'s 
complaint,'^  presented  no  legal  cause  or  ground  of  demurrer, 
citing  ^mp  V.  Mitchell^  29  Ind.  163,  Cindnnaii,  etc,,  R.  R. 
Co.  V.  Washburn,  25  Ind.  259,  Tenbrook  v.  Brown^  17  Ind. 
410,  and  Hichs  v.  Reigle,  32  Ind.  360. 

In  Thomas  v.  Goodmne,  88  Ind.  458,  the  demurrer  was 
as  follows :  "  Because  said  defendant's  answer  does  not  state 
facts  sufficient  to  constitute  an  answer  to  plaintiff's  com- 
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plaint."    It  was  held  not  to  state  any  of  the  statutory  causes 
of  demurrer. 

In  the  case  of  Pine  Civil  Tp.  v.  Huber  Mnf^g  Co.,  83  Ind. 
121,  the  demurrer  was  :  ^^ First.  Because  said  complaint  does 
not  stat«  facts  sufficient  to  constitute  a  complaint."  It  was 
held  that  such  a  demurrer  presented  no  question  for  the  con- 
sideration of  the  court. 

Following  these  authorities,  we  are  compelled  to  hold  that 
the  demurrer  now  under  consideration  is  not  sufficient  to  call 
in  question  the  sufficiency  of  the  complaint  in  this  case  as  a 
cause  of  action,  and  that  the  court  below  did  not  err  in  over- 
ruling the  same. 

The  second  paragraph  of  answer  above  set  out  is  drafted 
upon  the  assumption  that  the  deed  of  assignment  under  which 
the  appellee  claims  the  property  of  Albers  &  Son  is  void,  for 
the  reason  that  it  names  certain  of  the  creditors  as  preferred. 
This  deed  is  in  the  record,  and  it  purports  to  convey  to  the 
appellee  all  the  property  of  C.  E.  Albers  &  Son  for  the  ben- 
efit of  all  the  creditors  of  said  firm,  to  be  administered  under 
an  act  of  the  Legislature  concerning  insolvent  debtors,  in 
force  March  5th,  1859.  It  is  apparent  from  the  face  of  this 
deed  that  the  parties  thereto  intended  it  as  a  statutory  assign- 
ment, bringing  all  the  property  thereby  conveyed  under  the 
control  of  the  court,  to  be  administered  for  the  benefit  of  all 
the  creditors  of  C.  E.  Albers  &  Son. 

It  does  not  appear  from  the  face  of  the  deed  that  there  was 
any  actual  intent  to  cheat,  hinder  or  delay  creditors,  nor  is 
any  such  intent  alleged  in  the  answer. 

In  the  case  of  Redpath  v.  Tutewiler,  109  Ind.  248,  this 
court,  by  Mitchell,  J.,  states  the  law  upon  this  subject 
thus :  "  It  is  only  where  the  deed  of  assignment  contains  di- 
rections which  are  actually  hostile  to,  and  in  disregard  of, 
some  express  provision  of  the  assignment  law,  or  where  it  is 
apparent  therefrom  that  it  was  not  the  intent  of  the  as- 
signor to  bring  his  estate  under  the  control  of  the  court,  aud 
secure  it«  distribution  according  to  the  law  regulating  vol- 


NOVEMBER  TERM,  1888, 


247 


Walter  v,  Walter. 


untary  assignments,  that  the  deed  will  be  held  fraudulent  and 
void  per  se  under  section  2662,  R.  S.  1881." 

Where  a  deed  of  this  character  contains  a  provision  pre- 
ferring one  creditor  over  another,  such  provision  will  be  held 
void,  but  the  deed,  as  constituting  a  valid  statutory  assign- 
ment, will  be  upheld.     Henderson  v.  Pierce,  108  Ind.  462. 

It  follows  from  what  we  have  said  that  the  court  did  not 
err  in  sustaining  the  demurrer  of  the  appellee  to  the  second 
paragraph  of  the  answer  of  the  appellants. 

The  only  matter  urged  by  counsel  for  appellants  under  the 
third  assignment  of  error  is,  that  the  court  below  erred  in 
permitting  the  appellee  to  read  the  deed  of  assignment  in  ev- 
idence on  the  trial.  We  think  the  deed,  under  the  issues 
made,  was  competent  evidence  for  the  appellee. 

We  find  no  error  in  the  record  for  which  the  judgment 
of  the  court  below  should  be  reversed. 

Judgment  affirmed. 

FUed  Feb.  2, 1889. 


♦- 


No.  13,249. 

Walter  v.  Walter. 

Husband  and  Wife. — Desertion, — Oomplainlfor  Suppoi-t — For  a  complaint 
by  a  wife  against  her  deserting  husband  for  support,  under  sections 
5132  and  5133,  B.  B.  1881,  which  is  held  sufficient,  when  questioned  for 
the  first  time  after  trial  and  finding,  see  opinion. 

Same. — Emdenee, — Conduct  of  Husband  Prior  to  Sqxxration, — The  conduct  d 
the  husband  toward  the  wife,  previous  to  their  separation,  may  be  proved 
in  order  that  the  court  may  determine  whether  it  was  such  as  to  con- 
stitute a  desertion. 

Change  op  Judge. — Special  Judge, — Appointment. —  Discretion  of  Court, — 
Under  section  1770,  B.  S.  1881,  where  a  change  of  judge  has  been  applied 
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for  and  granted,  the  matter  as  to  who  shall  be  appointed  to  try  the  case, 

rests  wholly  in  the  discretion  of  the  coart. 
Practice. — Joint  and  Separate  Exceptions, — A  joint  exception  can  not  be 

taken  to  distinct  rulings,  but  an  exception  must  be  separately  taken  to 

each  ruling. 
Same. — Judgment, — Form, — Ohjee^xm, — An  objection  to  the  form  of  a  judg- 
ment should  point  out  wherein  it  is  improper,  and  there  should  be  a 

motion  to  modify  it. 
Same. — Objections  to  ^riden^e.-— Objections  to  evidence,  to  be  available,  must 

be  reasonably  specific. 

From  the  Wabash  Circuit  Court. 

B.  F.  Ibach,  J.  G.  Ibach  and  /.  D.  Gonner,  Jr.,  for  appellant. 
B.  M.  Gobb  and  C  W.  Watkins,  for  appellee. 

Olds,  J. — This  action  was  brought  by  the  wife  against  the 
husband,  under  sections  5132  and  5133,  R.  S.  1881. 

There  are  various  errors  assigned.  One  is  the  insuflS- 
ciency  of  the  complaint.  There  was  no  demurrer  filed  to 
the  complaint.  The  objection  urged  is,  that  the  allegations 
are  not  sufficient  to  charge  the  husband  with  desertion  of 
his  wife  and  children. 

The  complaint  avers  that  the  appellee  had  conducted  her- 
self as  a  kind  and  dutiful  wife ;  that  appellant  was  a  person 
of  violent  temper,  and  without  cause  had  frequently  abused 
and  mistreated  appellee ;  that  he  charged  her  with  infidelity 
and  adultery  with  divers  persons;  that  he  threatened  her 
life,  and  drove  her  away  from  home  and  compelled  her  to 
leave  her  home,  and  that,  by  reason  of  the  tender  years  of 
the  children  and  the  violent  and  ungovernable  temper  of  ap- 
pellant, she  was  compelled  to  take  the  children  with  her. 

This  objection  is  one  that  may  be  obviated  by  the  evidence 
and  cured  by  the  finding,  and  is  not  such  a  defect  as  will  be 
considered  when  raised  for  the  first  time  after  trial  and  find- 
ing by  the  court.  Burkett  v.  Holman,  104  Ind.  6,  and  au- 
thorities there  cited. 

If  counsel  desired  to  test  the  validity  of  the  complaint  for 
such  reason,  they  should  have  done  so  by  demurrer. 
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The  theory  advanced  by  counsel  that  they  have  the  right 
to  have  the  complaint  tested  by  appellee's  demurrer  to  ap- 
pellant's answer,  which  was  withdrawn  by  leave  of  court,  is 
not  tenable. 

There  was  a  change  of  venue  from  the  judge  applied  for 
by  appellee,  and  supported  by  affidavit,  which  was  granted, 
and  an  attorney  appointed  by  the  judge  to  try  the  case.  Ob- 
jection was  made  by  appellant  to  the  appointment  of  the  at- 
torney as  special  judge  to  try  the  case.  It  is  sought  to  raise  the 
question  as  to  the  right  of  a  change  of  venue  in  a  proceed- 
ing of  this  character ;  also,  that  the  appointment  of  the  at- 
torney to  try  the  cause  was  illegal  and  unauthorized. 

These  questions  are  not  properly  presented,  and  are  not 
before  this  court. 

The  ruling  of  the  court  in  sustaining  the  motion  for  a  change 
of  venue  is  one  act  of  the  court  complained  of,  and  the  ac- 
tion of  the  court  in  appointing  an  attorney  as  special  judge 
is  another  separate  act  or  ruling  of  the  court.  There  is  no 
exception  in  the  recoi-d  as  to  the  ruling  on  the  motion  for 
a  change  of  venue.  The  record  shows  written  objections  filed 
to  the  appointment  of  the  attorney. 

There  is  a  bill  of  exception  in  the  record,  showing  a  joint 
exception  to  both  of  the  acts  and  rulings  of  the  court.  Ex- 
ceptions can  not  be  taken  in  this  manner;  exceptions  must 
be  taken  to  each  ruling  separately.  Johnson  v.  McOalloch, 
89  Ind.  270,  and  authorities  there  cited. 

If  this  bill  of  exceptions  could  be  construed  to  apply  only 
to  the  appointment  of  the  attorney — as  it  certainly  can  not 
be  construed — so  as  to  only  apply  to  the  ruling  on  the  mo- 
tion for  a  change  of  venue,  it  would  present  no  error  for  which 
the  case  ought  to  be  reversed,  as,  under  section  1770,  R.  S. 
1881,  the  right  is  given  to  the  court  to  appoint  an  attorney 
if  it  shall  be  difficult,  in  the  opinion  of  the  court,  for  any 
cause,  to  procure  the  attendance  of  a  regular  judge,  and  the 
right  to  appoint  rests  wholly  in  the  discretion  of  the  court. 

Counsel  argue  that  the  judgment  is  unauthorized,  for  the 
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reason  that  section  5134  only  authorizes  ''  allowances  to  be 
made  out  of  the  husband's  estate."  Under  this  section  there 
may  be  a  judgment  of  some  form  rendered.  If  any  error 
was  committed  it  was  in  the  form  of  the  judgment,  and  the 
question  is  not  properly  presented  to  this  court.  There  is 
an  objection  to  the  form  of  the  judgment  and  an  exception, 
but  the  objection  is  a  general  one ;  it  does  not  point  out 
wherein  the  judgment  is  improper,  and  there  was  no  motion 
made  in  the  court  below  to  modify  the  judgment.  Sanxay  v. 
Hunger y  42  lud.  44 ;  Thornton  <fe  Ballards  Annotated  In- 
diana Practice  Code,  p.  227,  section  564,  note  2,  and  author- 
ities there  cited. 

Error  is  assigned  to  the  admission  of  testimony.  The  ques- 
tions presented  by  the  objections  to  the  testimony  are  all 
the  same.  Witnesses  were  asked  to  state  what  was  the  hus- 
band's conduct  toward  the  wife  immediately  before,  and  dur- 
the  year  previous  to,  the  separation.  Objection  was  made  on 
the  ground  that  it  was  immaterial,  improper  and  irrelevant, 
and  not  within  the  issues  raised  in  the  complaint,  and  objec- 
tion overruled  and  exceptions. 

The  objections  were  general,  and  present  no  question  to 
this  court.  To  be  available,  objections  to  evidence  must  be 
reasonably  specific.  Ohio^  etc,  R.  W.  Co.  v.  Walker,  113 
Ind.  196.  If  the  objections  were  sufficient  there  was  no 
error  in  overruling  the  objections,  as  the  questions  were 
proper  to  show  what  the  conduct  of  the  husband  had  been 
toward  the  wife,  that  the  court  might  determine  whether 
there  had  been  such  conduct  on  his  part  as  to  constitute  a 
desertion  by  the  husband  of  the  wife. 

The  remaining  question  to  be  considered  is  whether  the 
finding  of  the  court  was  sustained  by  the  evidence.  This 
court  has  repeatedly  decided  that  when  there  is  evidence 
tending  to  support  the  finding  of  the  court  or  the  verdict  of 
the  jury,  this  court  will  not  reverse  the  case  on  the  mere 
weight  of  the  evidence.  The  evidence  in  this  case  is  sufiS- 
cient  to  support  the  finding. 
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There  is  no  error  for  which  the  judgment  ought  to  be  re- 
versed. 
Judgment  affirmed,  with  costs  and  five  per  cent*  damages. 
FUed  Feb.  2, 1889. 
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No.  14,437. 

The  State,  ex  bel.  Ely,  Drainage  Commissioneb,  v. 
The  .^tna  Life  Insurance  Company. 

Drainaoe. — Ad  of  188S. — I/ien  of  Assessment, — JVuw*  Morigage-The  lien  of 
a  drainage  assessment  levied  under  the  act  of  1883  (Acts  of  1883,  p.  173) 
is  junior  to  the  lien  of  a  pre-existing  mortgage. 

Samb. — Ikrsonal  LiabUUy  of  Land-Owner, — ^The  drainage  act  of  1883  does 
not  create  a  personal  liability  against  the  land-owner,  but  the  enforce- 
ment of  the  assessment  is  confined  to  the  land. 

MoBTGAGE. — Resort  to  Property  Not  Embraced  in. — Junior  Lien-Holder, — 
A  mortgagee  holding  a  lien  on  a  single  tract  of  land  can  not  be  com- 
pelled by  a  junior  lien-holder  to  resort  to  property  not  embraced  in  his 
mortgage. 

From  the  Huntington  Circuit  Court. 

T.  E,  Ellison,  for  appellant. 

J,  T.  Alexander  and  J.  M.  Hatfield,   for  appellee. 

Elliott,  C.  J. — On  the  land  involved  in  this  controversy 
the  appellee  obtained  a  valid  mortgage  lien  on  the  21st  day 
of  March,  1882.  An  assessment  was  made  against  the  land 
for  benefits  accruing  from  the  construction  of  a  ditch,  which 
became  a  lien  on  the  land  on  the  22d  day  of  April,  1886. 
The  principal  point  in  dispute  is,  which  has  priority,  the 
lien  of  the  appellee's  mortgage  or  the  lien  of  the  assessment  ? 
The  statute  does  not  declare  that  the  assessment  shall  be  a 


117  251 
130  584 


117  851 
138  564 


252  SUPREME  COURT  OF  INDIANA, 

The  State,  ex  reL  EI7,  Drainage  Commissioner,  v.  The  MinsL  Life  Ins.  Go. 

prior  lien,  but  simplv  provides  that  the  assessment  shall  ''be 
a  lien  from  the  date  of  filing  the  report  of  the  commission- 
ers/'    Acts  of  1883,  p.  173,  section  5. 

We  do  not  doubt  that  it  would  have  been  within  tlie  power 
of  the  Legislature  to  provide  by  express  words  that  the  lien 
should  have  priority  over  pre-existing  mortgages.  Provident 
Institution  v.  Jersey  City,  113  U.  S.  506.  But  there  is  no  such 
provision  in  our  statute,  and  the  question  is  whether  the 
courts  can  put  one  there. 

We  appreciate  the  force  of  the  appellant's  argument,  but 
think  it  one  that  should  be  addressed  to  the  Legislature 
rather  than  the  courts.  We  can  readily  perceive  that  there 
are  cases  in  which  the  adjudication  in  favor  of  the  priority 
of  a  mortgage  lien  would  seriously  interfere  with  the  prose- 
cution of  a  work  for  the  promotion  of  the  public  welfare, 
but  the  creation  of  liens  and  their  incidents  is  a  legislative 
matter,  and  courts  can  not  create  such  liens.  1  Jones  Liens, 
sections  97-112. 

The  statute  must  determine  the  character  and  extent  of 
the  lien.  1  Jones  Liens,  section  105.  It  is  not  necessary  that 
it  should  in  express  terms  declare  that  the  lien  shall  be  a 
paramount  one,  for  if  the  intention  can  be  gathered  from  the 
general  words  and  purpose  of  the  statute,  the  courts  will 
give  it  effect.  The  statute  under  consideration  does  not  con- 
tain any  provision  indicating  an  intention  to  make  the  lien 
paramount  to  that  of  a  pre-existing  mortgage.  It  makes  no 
provision  for  bringing  the  mortgagee  into  court;  but,  on  the 
contrary,  provides  only  that  the  owner  shall  be  made  a  party. 
The  inference  from  this  is,  that  the  rights  of  a  mortgagee  are 
not  affected,  since  a  mortgagee's  rights  can  not  be  impaired 
unless  he  is  in  court.  It  is,  therefore,  apparent  that  the  de- 
cision in  Oook  V.  State,  etc.,  101  Ind.  446,  is  one  from 
which  we  should  not  depart,  and  it  is  decisively  against  the 
appellant. 

A  mortgagee  holding  a  lien  on  a  single  tract  of  land  can 
not  be  compelled  by  a  junior  lien-holder  to  resort  to  prop- 
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erty  not  embraced  in  his  mortgage.  2  Jones  Mort.,  section 
1628 ;  2  Story  Eq.  Jur.,  section  634. 

The  drainage  act  of  1883  does  not  create  a  personal  lia- 
bility against  the  land-owner.  The  right  to  enforce  the 
assessment  is  confined  to  the  land. 

Judgment  affirmed. 

FUed  Feb.  2, 1889. 


No.  13,427. 

The  Indiana^  Bi:x)ominqton  and  Western  Railway 

Company  v.  Overton. 

Raiiaoad. — AnimaU, — Complaini  far  Wilful  Killing. — Evidence, — For  a  com- 
plaint against  a  railroad  company  which  is  held  to  be  sufficient  as 
charging  a  wilful  killing  by  the  defendant  of  the  plaintiff's  cow,  within 
the  corporate  limits  of  a  city,  and  for  evidence  held  not  to  be  suffi- 
cient to  sustain  the  complaint,  see  opinion. 

Samb. — Pleading, — Theory, —  Wilful  and  Negligent  Injuries, — Where  the  com- 
plaint seeks  to  recover  for  a  wilful  injury,  the  plaintiff  can  not,  without 
other  pleadings,  shift  his  ground  and  recover  upon  the  theory  that  the 
defendant  was  negligent. 

From  the  Clinton  Circuit  Court. 

C.  W.  Fairbanks  and  W,  R.  Moore,  for  appellant. 
M.  E,  Godfelter,  T.  E.  Ballard,  —  Adams  and  H.  G.  Sher- 
idan, for  appellee. 

Mitchell,  J. — Overton  sued  the  railroad  company  to 
recover  damages  for  the  alleged  intentional  killing  of  his  cow 
at  a  highway  crossing. 

He  charged  in  his  complaint  ^'  that  the  defendant,  for  the 
purpose  and  with  the  intention  of  running  ita  train  of  cars 
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over  and  upon  said  cow,  wilfully,  recklessly  and  carelessly  " 
ran  its  train  at  a  great  and  unusual  rate  of  speed  over  and 
through  the  streets  of  the  city  of  Crawfordsville,  in  violation 
of  an  ordinance  of  the  city,  and  over  and  upon  the  plain- 
tiff's cow,  and  thereby  wantonly  and  wilfully  killed  the 
animal. 

While  there  are  some  ambiguous  averments  in  the  com- 
plaint, it  nevertheless  charges  that  the  servants  of  the  rail- 
road company  recklessly  committed  some  acts,  and  wilfully 
omitted  others,  with  the  purpose  and  intention  of  running 
the  train  of  cars  over  and  upon  the  plaintiff's  cow.  It  is 
contended  on  the  plaintiff's  behalf  here  that  the  facts  averred 
show  that  the  animal  was  purposely  and  intentionally  run 
upon,  and  that  the  facts  stated  make  the  complaint  good 
upon  that  theory.  We  are  constrained  to  adopt  this  view. 
Gregory  v.  Cleveland,  etc,,  R.  R,  Co.,  112  Ind.  385,  and 
cases  cited. 

The  demurrer  to  the  complaint  was  therefore  properly 
overruled.  The  evidence  fails  completely,  however,  to  sus- 
tain the  complaint. 

There  is  an  entire  absence  of  evidence  tending  to  show 
either  an  actual  or  constructive  intent  on  the  part  of  any 
person  connected  with  the  management  of  the  train  to  rah 
upon  or  over  the  plaintiff's  cow. 

The  engineer  in  charge  of  the  engine  testified  that  he  did 
not  see  the  cow  upon  the  track  until  he  was  within  aboat 
one  hundred  feet  of  the  crossing,  and  that  he  had  no  inten- 
tion whatever  of  running  upon  the  animal.  There  is  not  a 
syllable  of  testimony,  nor  are  there  any  circumstances,  tend- 
ing  to  contradict  the  engineer's  evidence. 

It  does  not  appear  that  the  train  was  being  run  at  a  dan- 
gerous or  unusual  rate  of  speed,  nor  was  it  shown  that  the 
crossing  was  of  such  a  character  as  made  it  the  duty  of  the 
engineer  to  be  on  the  lookout  for  animals,  or  to  take  extra- 
ordinary precautions.  Dennis  v.  LouisviHe,  etc.,  R.  W.  Co., 
116  Ind.  42. 
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It  is  argued  that  the  engineer  was  negligent  in  not  discov> 
ering  the  cow  and  stopping  his  train  or  frightening  the  an- 
imal off  the  track,  but  it  must  be  remembered  that  the  com- 
plaint does  not  count  upon  a  right  of  action  based  upon  the 
company's  negligence.  A  case  like  this  must  proceed  upon 
one  theory  or  the  other.  A  party  can  not  frame  a  single 
paragraph  of  complaint  in  such  manner  as  to  be  entitled  to 
recover  either  for  an  intentional  or  negligent  injury,  as  the 
facts  may  appear.  The  plaintiff  having  elected  to  sue  for  an 
injury  intentionally  and  wilfully  committed,  he  must  stand 
by  that  theory,  and  can  not,  without  other  pleadings,  shifl 
his  ground  and  recover  upon  the  theory  that  the  defendant 
was  negligent. 

The  judgment  is  reversed,  with  costs,  with  directions  to  the 
circuit  court  to  sustain  the  appellant's   motion   for  a  new 
trial. 
Filed  Feb.  2, 1889;  petition  for  a  rehearing  oyerroled  March  30,  1889. 


No.  14,480. 

Bbadlet  V.  Thixton  et  al. 

Dbbcent. — HuAand  and  Wife. — Adulterous  Husband, — Judicial  Sale  of  Bus- 
banePs  Lcaid. — Estate  Acquired  by  Wife  Thereunder, — Under  section  2497, 
B.  8.  1881,  a  husband  who  is  living  in  adultery  at  the  time  of  his  wife's 
death  can  take  no  part  of  her  estate ;  and  so,  where  she  dies  seized  of 
land  acquired  by  force  of  the  act  of  1875,  relating  to  judicial  sales  of 
the  husband's  property,  he  is  entitled  to  no  interest  therein,  notwith- 
standing the  provision  in  said  act  that  land  so  acquired  by  a  wife  shall 
descend  to  the  husband,  as  that  provision  must  be  construed  to  mean 
that  he  may  take  when  capable  of  taking. 

From  the  Washington  Circuit  Court. 


in 

117  »7 

Ml  »18 

117  9B6 

IM  918 


256  SUPREME  COURT  OF  INDIANA, 

Bradley  v,  Thixton  ei  oL 

D.  M.  Alspaugh  and  /.  C.  Lawler,  for  appellant. 
A.  Elliott  and  8.  JB.  Voylea,  for  appellees. 

Elliott,  C.  J. — Sarah  Durnil  was  the  wife  of  Bryson  A, 
Dnrnil.  He  became  the  owner  of  the  real  estate  in  contro- 
versy during  the  lifetime  of  his  wife,  and  mortgaged  it  to 
Henry  J.  Prier,  but  the  wife  did  not  join  in  the  mortgage.  A 
suit  for  foreclosure  was  instituted  against  the  mortgagor,  and 
a  decree  foreclosing  the  mortgage  was  rendered.  The  wife 
was  not  a  party  to  this  suit.  In  1877  the  land  was  sold  on 
the  decree.  Bryson  A.  Durnil  abandoned  his  wife  and  lived 
in  adultery  with  a  woman  named  Dewey.  He  was  living  in 
adultery  with  this  woman  at  the  time  of  his  wife's  death, 
which  occurred  in  1880.  Bradley  brought  this  action  against 
her  heirs,  the  appellees,  to  recover  the  land  owned  by  her 
husband  and  mortgaged  to  Prier.  They  recovered  the  estate 
in  the  land  held  by  her. 

The  judgment  is  right.  Under  the  act  of  1875  Mrs.  Durnil 
became  the  owner  of  an  estate  in  the  land  upon  the  sale  on 
the  decree  of  foreclosure.  Her  inchoate  right  was  then  trans- 
formed into  an  absolute  and  vested  one.  Elliott  v.  Caley  113 
Ind.  383;  Shdton  v.  Shelton,  94  Ind.  113;  Pattison  v.  8inith, 
93  Ind.  447 ;  Summit  v.  Elletty  88  Ind.  227 ;  Riley  v.  Davis, 
83  Ind.  1 ;  Elliott  v.  Cafe,  80  Ind.  285  ;  Hollenback  v.  Black- 
more,  70  Ind.  234. 

The  sale  on  the  decree  did  not  divest  the  wife's  interest, 
but  left  it  complete  and  vested  in  her.  Taylor  v.  Stochcell, 
66  Ind.  505 ;  Ketckum  v.  Schicketanz,  73  Ind.  137 ;  Keck  v. 
Noble,  86  Ind.  1 ;  Mattill  v.  Baas,  89  Ind.  220. 

The  title  of  Mrs.  Durnil  was,  therefore,  full  and  perfect, 
and  she  was,  in  law  and  in  fact,  the  owner  of  an  estate  in  the 
land.  Her  ownership  was  as  complete  as  if  she  had  acquired 
title  in  any  other  mode  than  through  her  husband.  As  this 
was  the  nature  of  her  title,  it  must  follow  that  it  was  gov- 
erned by  the  same  rules  of  law  as  would  have  prevailed  had 
she  become  the  owner  of  the  land  by  gift  or  purchase.     She 
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was  the  absolute  owner,  and  her  rights,  and  those  of  her  heirs, 
are  not  impaired  or  altered  by  the  mode  in  which  she  be- 
came invested  with  the  ownership. 

The  law  that  applies  to  ordinary  owners,  situated  as  Mrs* 
Durnil  was,  applied  to  her  in  life,  and  applies  now  to  her 
heirs,  she  being  dead.  That  law  is  thus  declared :  '^  If  a 
husband  shall  have  left  his  wife,  and  shall  be  living,  at  the 
time  of  her  death,  in  adultery,  he  shall  take  no  part  of  her 
estate.''     R.  S.  1881,  section  2497. 

The  interest  in  the  land  which  vested  in  the  wife  upon  the 
sale  under  the  decree  of  foreclosure  was  part  of  her  estate, 
and  the  law,  as  clearly  as  it  is  possible  for  language  to  do, 
commands  that  the  husband  who  is  living  in  adultery  shall 
take  no  part  of  that  estate.  To  award  it  to  him  would  be 
to  disregard  as  plain  a  statute  as  was  ever  penned. 

The  act  of  1875  is  not  to  be  taken  as  an  isolated  and  de- 
tached law ;  but,  on  the  contrary,  it  must  be  taken  as  part 
of  one  great  system  of  law.  Morrison  v.  Jacoby,  114  Ind. 
84  (90) ;  ChicagOy  etc.,  R.  W.  Oo.  v.  Summers,  113  Ind.  10 
(15);  Robinson  v.  Rippey,  111  Ind.  112,  and  authorities 
cited ;  Robertson  v.  State,  ex  rel.,  109  Ind.  79  (87)  ;  Hum- 
phries V.  Dams,  100  Ind.  274  (284). 

No  statute  can  stand  entirely  alone.  It  must  be  consid- 
ered in  connection  with  the  other  laws,  written  and  unwrit- 
ten, of  the  country.  The  jurisprudence  of  a  nation  is  not 
composed  of  disconnected  fragments,  but  of  laws  united  in 
one  great  body. 

The  act  of  1875,  in  providing  that  land  acquired  by  the 
wife  by  force  of  its  provisions  shall  descend  to  the  husband, 
must  be  considered  in  connection  with  other  rules  and  stat- 
utes, and,  when  thus  considered,  it  is  plain  that  the  husband 
can  not  take  in  a  case  where  another  statute  absolutely  and 
unequivocally  declares  that  he  shall  take  no  part  of  the  wife's 
estate.  A  husband  incapacitated  by  positive  law  from  tak- 
ing any  part  of  his  wife's  estate,  can  not  be  invested  with  it 
Vol.  117.— 17 
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by  the  courts.  A  statute  so  clear  and  positive  as  ours  can 
not  be  disregarded.  The  act  of  1875  must;  therefore,  be 
construed  to  mean  that  the  husband  may  take  the  wife's  land 
acquired  through  him^  in  all  cases  where  he  is  capable  of 
taking ;  but  it  can  not  be  so  construed  as  to  allow  him  to 
take  where  a  positive  statute  declares  that  he  shall  take  no 
part  of  her  estate. 

The  court;  in  adjudging  that  each  party  should  be  taxed 
with  costS;  did  not  cpmmit  an  error  of  which  the  appellant 
can  complain. 

Judgment  affirmed. 

Filed  Jan.  9, 1889 ;  petition  for  a  rehearing  overruled  March  6, 1889. 
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,  No.  13,478. 

BowEN  V.  Maitzy. 

Injunction. — Lawful  Businesa. — NtUsance, — In  order  that  a  person  may  be 
restrained  by  injunction  from  commencing  the  operation  of  a  business 
in  itself  legitimate,  it  must  appear  that  the  defendant  threatens  and 
intends  to  conduct  the  business  in  a  manner  which  will  constitute  a 
nuisance. 

Same. — Blacksmith  Shop, — Complaint  by  Adjacent  Proprietor, — I\'^sumption  thai 
Business  will  he  Properly  Conducted, — The  business  of  blacksmithing  and 
horse-shoeing  is  lawful  and  not  in  itself  a  nuisance,  and  the  presamp- 
tion  is  that  one  about  to  engage  therein  will  conduct  the  same  in  a 
proper  manner ;  therefore,  a  complaint  for  injunction  alleging  that  the 
defendant  is  constructing  a  building  on  his  lot  adjacent  to  th^  plaintiff's 
residence  for  the  purpose  of  carrying  on  such  business,  is  bad  if  it  fails 
to  aver  as  a  fact  that  the  defendant  threatens  or  intends  to  conduct  the 
same  improperly,  or  that  it  can  not  be  conducted  at  such  place  without 
material  injury  to  the  plaintiff. 

From  the  Kush  Circuit  Court. 
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W.  A.  Cullen,  Z).  8.  Morgan  and  -ET.  ^.  Barrett ,  for  ap- 
pellants. 

C  Camberny  T.  J.  Newkirk^  J.  Q.  Thomas  and  jB.  i.  Smith, 
for  appellee. 

Olds,  J. — ^This  action  was  brought  in  the  Rush  Circuit 
Court  for  injunctiou  to  enjoin  the  defendants  from  convert- 
ing a  house  adjoining  the  plaintiff's  residence  into  a  black- 
smith shop.  The  plaintiff  avers  in  his  complaint  that  he  is 
the  owner  in  fee  of  city  lot  68,  in  the  town  of  Rushville, 
and  has  his  residence  property  thereon,  and  resides  in  the 
same  with  his  wife  and  family,  and  has  resided  there  for  a 
long  number  of  years  in  peace  and  quiet ;  that  defendant 
Bowen  is  the  owner  of  lot  67,  in  said  town,  and  situated 
thereon  immediately  west  of  the  plaintiff^s  residence,  and 
twenty-eight  feet  from  the  front  door  thereof,  there  is  an  old 
one-story  frame  shop  which  the  defendants  Bowen  and  Kirk- 
patrick  are  converting  into  a  public  blacksmith  shop,  for  the 
purpose  of  shoeing  horses  and  doing  a  general  blacksmithing 
business ;  that  the  erection  and  maintaining  of  a  blacksmith 
shop  at  such  place  will  destroy  the  free  use  of  the  plaintiff's 
property,  and  will  essentially  interfere  with  the  comfortable 
enjoyment  of  the  lives  of  himself  and  family  and  his  prop- 
erty ;  that  if  it  is  allowed  to  be  maintained  the  gases  and 
smoke  from  the  forges  in  the  shop  will  at  all  times  fill  his 
house  with  smoke  and  smells  unbearable  and  offensive  to  the 
senses  and  very  injurious  to  the  health  of  himself  and  family, 
to  such  an  extent  that  he  will  have  to  abandon  his  property ; 
that  the  noise,  clatter,  loud  and  boisterous  language  that  will 
be  used  in  and  around  the  shop,  the  accumulation  of  vehicles 
and  filth- in  and  about  the  shop,  will  destroy  the  free  use  of 
the  plaintiff's  property  and  make  life  a  burden  to  himself 
and  family;  all  of  which  would  be  very  offensive,  injurious 
and  detrimental  to  the  health  of  plaintiff  and  his  family, 
and  which  would  be  to  his  great  damage  in  the  sum  of  $2,- 
000.     Prayer  for  an  injunction  perpetually  enjoining  the  de- 
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fendants  from  erecting^  maintaining  or  using  the  building  as 
a  blacksmith  shop. 

The  defendants  below  filed  a  motion  to  strike  out  parts  of 
the  complaint^  which  was  overruled ;  exceptions.  They  then 
filed  a  demurrer  to  the  complaint^  which  was  overruled  by 
the  court,  to  which  action  of  the  court  in  overruling  the  de- 
murrer the  defendants  excepted  and  refused  to  amend,  and 
the  court  rendered  judgment  in  favor  of  plaintiff  against  the 
defendants,  perpetually  enjoining  them  from  using  the  build- 
ing as  a  blacksmith  shop. 

The  defendants  objected  and  excepted  to  the  judgment, 
and  the  defendant  Bowen  appeals  to  this  court. 

The  only  error  assigned  and  relied  upon  by  counsel  for  the 
appellant  is  the  overruling  of  the  demurrer  to  the  complaint. 

The  material  averments  in  the  complaint  are,  that  the  ap- 
pellee is  the  owner  of  lot  68,  in  the  town  of  Rushville,  on 
which  he  resides  and  has  resided  with  his  family  for  a  long 
number  of  years ;  that  the  appellant,  Bowen,  is  the  owner 
of  lot  67,  adjoining  lot  68,  and  twenty-eiglit  feet  distant  from 
appellee's  residence.  On  appellant's  lot  there  is  a  frame 
shop,  which  appellant  Bowen  and  Kirkpatrick  are  convert- 
ing into  a  public  blacksmith  shop  for  the  purpose  of  shoeing 
horses  and  doing  a  general  blacksmithing  business.  The 
additional  allegations  are  mere  conclusions,  assuming  that  by 
reason  of  converting  the  building  into  a  blacksmith  shop  for 
shoeing  horses  and  doing  general  blacksmithing,  it  will  de- 
stroy the  free  use  of  appellee's  property,  essentially  interfere 
with  the  comfort  of  himself  and  family,  and  that  smoke 
from  the  forges  will  fill  his  house  and  be  unbearable  and 
offensive  to  the  senses  and  injurious  to  the  health  of  himself 
and  family. 

In  a  proper  case  an  injunction  will  lie  to  prevent  the  use 
of  property  for  operating  a  business  which  is  a  nuisance  per 
96,  and  even  to  be  used  for  a  business  not  a  nuisance  per  scj 
if  threatened  and  intended  to  be  conducted  in  an  improper 
manner,  so  as  to  constitute  a  nuisance.     An  injunction  will 
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lie  to  prevent  a  nuisance  threatened  and  ia  progress^  as  well 
as  to  abate  one  already  in  existence.  See  Keiser  v.  Lovett, 
85Ind.  240;  Appeal  of  Gzamiecki,  11  Atl.  Rep.  660;  Cleve- 
land V.  Oitizma  Gas  Light  Co.,  20  N.  J.  Eq.  201 ;  Biddle  v. 
Ash,  2  Ashm.  211. 

In  the  well  considered  case  of  Owen  v.  Phillips,  73  Ind. 
284,  the  court  says:  "  It  is  not  every  injury  which  will  sup- 
port an  action  for  damages  that  will  entitle  the  complainant  to 
relief  by  injunction/^  citing  numerous  authorities  in  support 
of  that  doctrine  and  then  adding :  "  There  are  solid  reasons 
supporting  this  rule.  A  lawful  business  may  be  so  con- 
ducted as  to  become  a  nuisance,  but,  in  order  to  warrant  in- 
terference by  injunction,  the  injury  must  be  a  material  and 
essential  one.  Damages  may  he  paid  by  the  author  of  the 
nuisance  and  the  business  not  be  stopped,  but  if  injunction 
issues  then  the  right  to  conduct  the  business  is  at  an  end. 
The  necessity  which  will  authorize  the  granting  of  the  writ 
of  injunction,  to  restrain  the  carrying  on  of  a  business  law- 
ful in  itself,  must  be  a  strong  and  imperious  one.  If  it  were 
otherwise,  all  mills  and  manufactories  might  be  stopped  at 
the  demand  of  those  to  whom  they  caused  annoyance,  even 
though  the  injury  complained  of  might  be  slight  and  triv- 
ial." 

It  is  well  settled  that  courts  of  equity  will  not  interfere 
to  restrain  a  legitimate  business  except  when  the  injury  is 
material  and  the  reasons  for  granting  an  injuntion  are  strong 
and  weighty. 

In  the  case  of  Cleveland  v.  Citizens  Gas  Light  Co.,  supra, 
the  learned  chanciellor*  says :  "  It  is  usual  and  proper 
where  a  building  or  works  are  being  erected  that  can  only 
be  used  for  a  purpose  that  is  unlawful,  to  restrain  the  erection. 
The  works,  if  erected,  might  terapt  the  owner  to  use  them, 
and  it  seems  like  trifling  to  permit  any  one  to  go  on  with  a 
building  which  he  can  never  be  permitted  to  use.  But  in 
this  case,  as  will  appear  hereafter,  I  am  not  entirely  satisfied 
that  it  is  impossible  to  manufacture  gas  in  some  way  that 
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will  not  be  a  nuiaance  to  houses  situate  as  those  of  the  com- 
plainants, and  therefore  I  do  not  feel  justified  in  restraining 
the  erection  of  buildings^  but  will  permit  the  defendants  to 
use  their  own  discretion  in  going  on  with  them^  if  they  choose 
to  do  so,  after  hearing  the  views  entertained  of  the  rights  of 
the  complainants  and  others  in  like  situation.'^  This  case  is 
cited  and  approved  by  this  court  in  Keiser  v.  LoveU^  supra. 

Applying  this  doctrine  to  an  application  to  restrain  the 
entering  into  a  lawful  business,  it  is  necessary^  in  order  to 
restrain  a  person  from  commencing  the  operation  of  a  busi- 
ness in  itself  legitimate,  that  it  should  be  made  to  appear 
that  the  person  about  to  enter  into  such  business  threatens 
and  intends  to  conduct  the  business  in  a  manner  which  will 
constitute  a  nuisance. 

If  such  facts  are  not  shown  as  to  make  it  appear  affirma- 
tively that  he  intends  to  conduct  the  business  in  a  manner 
so  that  it  will  constitute  a  nuisance,  it  will  be  presumed 
that  he  will  conduct  the  business  properly  and  so  that  it  will 
not  interfere  with  the  rights  of  others,  and  courts  of  equity 
will  not  interfere  by  injunction,  under  the  rules  of  law  we 
have  stated.  The  affirming  or  reversing  of  this  case  depends 
upon  the  construction  to  be  given  to  the  complaint. 

It  is  contended  by  the  appellee  that  the  demurrer  admits 
the  truth  of  all  the  allegations  in  the  complaint,  and  that  it 
admits  that  the  shoeing  of  horses  and  conducting  a  general 
blacksmithing  business  at  the  place  proposed,  will  destroy  the 
free  use  of  appellee's  property,  and  essentially  interfere  with 
the  comfortable  enjoyment  of  the  lives  of  appellee  and  his 
family ;  that  the  gases  and  smoke  from  the  forges  will  fill 
his  house  with  smoke,  boisterous  language  be  used,  and  filth 
accumulate,  etc. 

The  demurrer  admits  the  truth  of  all  the  facts  stated  in 
the  complaint,  but  it  does  not  admit  the  mere  conclusions  of 
the  pleader  drawn  from  the  facts  stated.  The  business  of 
blacksmithing  is  a  lawful  business,  and  is  not  in  itself  a  nui- 
sance, and  like  any  other  lawful  business  only  becomes  so 
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when  conducted  in  an  improper  way,  to  the  material  and  es- 
sential injury  of  others. 

The  presumptions  are  that  the  person  entering  into  and 
conducting  such  business  will  conduct  it  in  a  proper  way,  so 
that  it  will  not  constitute  a  nuisance  or  injure  and  annoy 
the  adjoining  property-owners. 

The  material  facts  stated  in  the  complaint,  which  bear  upon 
the  question  of  a  nuisance  and  are  admitted  by  the  demurrer, 
are  the  proximity  of  the  building  to  the  plaintiff's  residence, 
and  that  the  defendants  are  about  converting  the  building 
into  a  blacksmith  shop  to  do  horse-shoeing  and  general 
blacksmithing ;  then  without  alleging  that  the  business  can 
not  be  conducted  in  such  a  way  as  to  not  be  detrimental  to 
the  appellee,  or  that  the  appellant  was  threatening  or  in- 
tending to  conduct  the  business  in  an  improper  way,  by  rea- 
son of  which  improper  use  of  the  same  essential  injury  and 
damage  would  result  to  the  appellee,  it  is  not  alleged  but  that 
he  could  and  would  so  construct  the  building  as  to  prevent 
all  injury.  There  are  no  allegations  as  to  the  manner  in 
which  the  building  is  to  be  constructed.  After  alleging  the 
fact  that  appellant  intends  to  conduct  a  general  blacksmith- 
ing business,  it  is  inferred  and  stated  that  all  the  imaginary 
injuries  named  will  follow  as  the  natural  and  usual  result  of 
the  business.  The  inferences  drawn  by  the  pleader  are  pro- 
spective and  imaginary*;  for  aught  that  appears  from  the 
complaint,  they  may  or  may  not  arise,  owing  to  the  construc- 
tion of  the  building  and  the  manner  in  which  the  business 
is  conducted.  The  demurrer  admits  the  legitimate  inferences 
to  be  drawn  from  the  facts  stated,  and,  in  the  absence  of 
threats  or  intentions  on  the  part  of  the  appellant  to  do  oth- 
erwise, the  presumptions  are  that  he  would  construct  the 
building  and  conduct  the  business  in  a  proper  way,  so  as  not 
to  work  annoyance  to  adjoining  property-owners,  or  so  as  not 
to  constitute  a  nuisance. 

To  hold  the  complaint  good  would  be  to  hold  that  any 
complaint  would  be  good  to  enjoin  any  legitimate  business 
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by  alleging  that  the  complainant  owned  and  resided  upon  a 
lot,  and  the  adjacent  lot-owner  was  about  erecting  a  building 
on  his  lot  in  close  proximity' to  the  complainant's  residence  to 
carry  on  mercantile  or  other  lawful  business  which  would  be 
patronized  by  the  public,  and  drawing  like  inferences  to  those 
drawn  in  this  complaint,  without  averring  that  the  person 
threatened  or  intended  conducting  the  business  in  an  im- 
proper way,  or  that  it  could  not  be  conducted  at  such  place 
without  injury  and  damage  to  the  complainant.  Like  imagi- 
nary inferences  might  be  alleged  as  to  almost  any  legitimate 
business. 

The  appellee  cites  the  case  of  Keiser  v.  Lovett,  supi^a,  in 
support  of  this  complaint.  In  that  case  the  complaint  aver- 
red that,  between  the  lots  of  plaintiff  and  defendant,  there 
was  a  gravelled  way  eight  feet  wide,  in  which  each  had  an 
easement  and  which  was  used  by  them  in  common,  and  which 
Was  the  only  way  from  the  front  to  the  rear  of  their  re- 
spective lots,  and  that  defendant  wad  obstructing  the  way  by 
the  erection  of  the  stable,  and  the  court  held  the  complaint 
good  by  reason  of  that  allegation  being  coupled  with  the 
others. 

The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint, and  the  judgment  is  reversed,  with  instructions  to 
sustain  the  demurrer  to  the  complaint. 

Filed  Jan.  12, 1889 ;  petition  for  a  rehearing  oyerraled  March  12, 1889. 
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No.  13,454. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Sandford,  Administratrix. 

Railju>ad. — Negligence. — Defeetvoe  JBiidge, — Conlinumg  in  Service  wUh  Knowl- 
^ge  of. — Assumption  of  Bisk, — One  in  the  service  of  a  railroad  company 
in  the  capacity  of  baggage-master,  assumes  the  increased  risk  resulting 
from  an  insufficient  bridge  on  the  line  of  road  over  which  he  runs,  and 
waives  any  claim  upon  the  employer  for  damages,  if  he  has  notice  of  its 
dangerous  character  and  thereafter  voluntarily  continues  in  the  service. 

Same. — Complaint, — AUegcUion  that  Employee  was  Ignorant  (^Danger.  —  A 
complaint  against  a  railroad  company  seeking  to  recover  for  the  death 
of  an  employee,  caused  by  the  fall  of  a  bridge  beneath  the  train  on 
which  he  was  employed,  which  it  is  alleged  the  defendant  had  permitted 
to  become  unsafe,  is  bad  unless  it  is  averred  that  the  intestate  was  igno- 
rant of  the  unsafe  condition  of  the  bridge. 

From  the  Floyd  Circuit  Court. 

6.  W.  Easley,  G,\  W.  Friedley,  C.  L.  Jewett,  H.  K  Jewett  and 
G,  JR.  EldridgCy  for  appellant. 
A.  Dowling,  for  appellee. 

Elliott,  C.  J. — The  appellee  alleges  in  her  complaint  that 
Charles  W.  Sandford,  her  intestate,  was  in  the  appellant's 
service  in  the  capacity  of  a  baggage-master ;  that,  on  the  line 
of  the  appellant's  railroad,  and  forming  part  of  its  road,  was 
a  bridge  across  a  stream ;  that,  on  the  24th  day  of  December, 
1883,  and  for  a  long  time  prior  to  that  day,  the  appellant  had 
negligently  permitted  the  bridge  to  become  unsafe ;  that  the 
piers  were  weak  and  not  capable  of  resisting  the  force  of 
floods  to  which  the  stream  was  subject ;  that,  on  the  24th 
day  of  December,  1883,  while  the  plaintiff's  intestate  was 
being  carried  over  the  road  as  baggage-master,  the  bridge  fell, 
and  without  fault  on  his  part  he  was  killed. 

The  complaint  sufficiently  shows  that  the  plaintiff's  intes- 
tate was  not  guilty  of  contributory  negligence,  for  the  gen- 
eral averment  that  he  was  without  fault  excludes  the  existence 
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of  contributory  negligence.  EvansmlUy  etc^  It.  R.  Go.  v. 
Orist,  116  Ind.  446 ;  Ohio,  etc.,  B.  W.  Co.  v.  Walker,  113 
Ind.  196;  Mitchell  v.  Robinson,  80  Ind.  281;  Pittsburgh, 
etc.,  R.  W.  Co.  V.  Wright,  80  Ind.  182. 

But  there  is  no  averment  that  the  intestate  was  igi^orant 
of  the  unsafe  condition  of  the  bridge^  and  the  omission  oi] 
this  averment  presents  the  only  difficult  question  arising  on 
the  demurrer  to  the  complaint. 

The  general  rule  is  that  an  employer  must  use  reasonable 
care^  skill  and  diligence  to  provide  his  employees  with  a  safe 
working  place,  and  that  he  must  also  make  reasonably  safe 
the  machinery  and  appliances  which  the  nature  of  the  service 
requires  his  employees  to  use.  Indiana  Car  Co.  v.  Parker, 
100  Ind.  181 ;  Baltimore,  etc.,  R.  R.  Co.  v.  Rowan,  104  Ind. 
188;  Krueger  v.  Louisville,  etc.,  R.  W.  Co.,  Ill  Ind.  61; 
Pennsylvania  Co.  v.  Whitcomb,  111  Ind.  212;  Louisville,  etc., 
R.  W.  Co.  V.  Wright,  115  Ind.  378;  Louisville,  etc.,  R.  W. 
Co.  V.  Buck,  116  Ind.  566. 

This  rule  requires  a  railroad  company  to  construct  and 
maintain  the  bridges  which  carry  its  rails  across  brooks  and 
rivers  in  a  reasonably  safe  condition.  The  employees  enter 
its  service  under  an  impli.ed  contract  that  this  duty  will  be 
performed,  and,  under  this  contract,  tliey  impliedly  assume 
all  the  ordinary  perils  of  the  service.  Employees  assume  all 
the  ordinary  risks  incident  to  the  employment,  but  they  as- 
sume no  extraordinary  risks  caused  by  the  employer's  breach 
of  duty,  unless  they  have  knowledge  of  the  unusual  danger 
caused  by  the  breach,  and  voluntarily  continue  in  the  com- 
pany's employment.  If,  with  this  knowledge,  they  do  con- 
tinue, then  the  increased  danger  becomes  an  incident  of  the 
service  which  they  assume,  and  for  liability  from  which  the 
master  is  exonerated.  Indianapolis,  etc.,  R.  W.  Co.  v.  Wat- 
son, 114  Ind.  20. 

The  knowledge  of  the  danger  sfdds  it  as  one  of  the  inci- 
dents of  the  employment  which  the  employee  assumes.  It 
becomes  a  danger  which  his  continuance  in  the  master's  ser- 
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vice  makes  an  incident  of  the  service^  and  when  it  takes  this 
character  the  master  is  no  longer  bound  to  answer  for  the 
employee's  safety,  so  far  as  it  is  imperilled  by  the  danger  vol- 
untarily and  knowingly  assumed.  The  knowledge,  in  con- 
junction with  the  continuance  in  the  service,  operates  as  a 
waiver  of  the  right  to  make  the  master  responsible.  "  It  is/' 
says  Mr.  Beach,  "  the  rule  applicable  to  this  matter  that  if 
the  servant,  when  the  defect  or  danger  is  brought  to  his 
knowledge — when  he  discovers  that  the  machinery,  build- 
ings, premises,  tools,  or  any  other  instrumentalities  of  his 
labor,  are  unsafe  or  unfit,  or  that  a  fellow-servant  is  careless 
or  incompetent— continues  in  the  employment,  without  pro- 
test or  complaint,  he  is  deemed  to  assume  the  risks  of  such 
danger,  and  to  waive  any  claim  upon  his  master  for  damages 
in  case  of  injury."     Beach  Cont.  Neg.,  section  140. 

This  puts  the  rule  exonerating  the  master  on  the  true 
ground.  He  is  exonerated  because  the  employee  himself  as- 
sumes the  danger,  as  increased,  and,  as  he  voluntarily  assumes 
it,  the  master  is  relieved.  The  parties  change  positions ;  the 
employee  assumes  the  risk  that,if  it  were  not  for  his  knowledge, 
his  employer  would  be  compelled  to  assume.  The  duty  which 
the  employer  is  under  is  materially  affected  by  the  element 
of  knowledge,  and  unless  a  duty  is  shown  of  course  there 
can  be  no  actionable  negligence,  since  a  duty  lies  at  the  foun- 
dation of  every  right  of  action  grounded  on  the  negligence 
of  a  defendant.  It  must  follow,  in  order  to  show  a  breach 
of  duty  creating  a  cause  of  action  for  its  breach,  that  it  is 
necessary  to  aver  that  the  employee  was  ignorant  of  the  de- 
fault of  the  employer  which  increased  the  perils  of  the  service. 

The  plaintiff  in  such  a  case  is  the  actor,  and  must  show  a 
complete  cause  of  action,  and,  to  do  this,  he  must  aver  facts 
showing  that  the  danger  which  augmented  the  risks  of  his 
service  was  not  known  to  him.  In  at  least  two  cases  this 
court  has  explicitly  affirmed  this  doctrine.  Lake  Shore,  etc, 
R.  W,  Co.  V.  Stupaky  108  Ind.  1 ;  Indiana,  etc.,  R.  W.  Co. 
v.  Bailey,  110  Ind.  75. 
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From  these  decisions  we  should  not  depart,  unless  thor- 
oughly satisfied  that  they  are  unsound  in  principle,  and 
of  this  we  are  far  from  being  convinced.  There  is  some 
conflict  in  the  authorities  as  to  the  principle  upon  which 
rests  the  rule  exonerating  the  employer  from  liability,  in  cases 
where  the  employee  continues  in  the  employer's  service  after 
knowledge  that  his  peril  has  been  increased,  but  the  weight 
of  authority,  as  we  believe,  supports  our  decisions.  All  the 
authorities  agree  that  negligence  on  the  part  of  the  employer 
is  not  to  be  presumed,  and  that  it  rests  on  the  plaintiff  to 
aver  and  prove  every  fact  essential  to  the  existence  of  ac- 
tionable negligence.  Riest  v.  City  of  Goshen,  42  Ind.  339 ; 
Pennsylvania  Co.  v.  Whitcomby  supra;  Snmmerhays  v.  Kan- 
sas Pacific  R.  W.  Go.,  2  Col.  484;  Mobile,  etc.,  R.  R.  Co.  v. 
Thomas,  42  Ala.  672 ;  StaJte  v.  Philadelphia,  etc.,  R.  R.  Co.,  60 
Md.  555  ;  Davis  v.  Detroit,  etc.,  R.  R.  Co.,  20  Mich.  105;  The 
Gladiolus,  21  Fed.  Rep.  417 ;  Oummings  v.  National  Furnace 
Co.,  60  Wis.  603 ;  Belair  v.  Chicago,  etc.,  R.  R.  Co.,  43  Iowa, 
662. 

In  stating  what  the  employee  must  prove,  a  recent  writer 
asserts  that  he  must  establish  that  he  did  not  know,  and  had 
not  equal  means  with  the  master  of  knowing,  that  the  machine 
or  appliance  was  defective.  Proof  and  Pleading  in  Accident 
Cases,  section  21.  Many  of  the  authorities  we  have  cited 
and  those  which  follow  assert  the  same  general  rule.  Rear- 
don  V.  New  York,  etc..  Card  Co.,  19  Jones  &  S.  134 ;  Duffy 
V.  Upton,  113  Mass.  544;  Leary  v.  Boston,  etc.,  R.  R.  Go,, 
139  Mass.  580  ;  Wright  v.  New  York  Central  R.  R.  Co,  25  N. 
Y.  562;  Stoeckman  v.  Terre  Haute,  etc.,  R.  R.  Co.,  15  Mo. 
App.  503;  East  Tennessee,  etc.,  R.  R.  Co.  v.  Duffy,  12  Lea, 
63 ;  East  Tennessee,  etc.,  R.  R.  Co.  v.  Stewart,  13  Lea,  432 ; 
St.  Louis,  etc.,  R.  W.  Co.  v.  Harper,  44  Ark.  624 ;  Colorado 
Central  R.  R.  Co.  v.  Ogden,  3  Col.  499. 

Men  may  accept  employment  in  a  service  of  a  perilous  char- 
acter and  yet  not  be  guilty  of  contributory  negligence,  although 
they  do  assume  all  the  risks  incident  to  the  service  which  they 
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enter.  Men  may,  without  being  guilty  of  contributory  neg- 
ligence, engage  in  the  business  of  manufacturing  gunpowder 
or  dynamite,  and  yet,  when  they  do  engage  in  such  a  busi- 
ness, they  take  upon  themselves  all  the  ordinary  risks  inci- 
dent to  it.  Employees  engaged  in  any  business,  however 
dangerous  its  character,  have  a  right  to  assume  that  their 
employer  will  not  subject  them  to  any  unknown  or  extraor- 
dinary danger ;  the  employer,  however,  is  bound  to  do  no 
more  than  use  ordinary  care,  skill  and  diligence  to  provide 
for  their  safety,  but  this  requires  that  he  shall  do  all  that  the 
nature  of  the  employment  will  permit  to  accomplish  this 
object.  But  if  he  fails  to  do  his  full  duty,  and  the  employee 
has  seasonable  and  adequate  knowledge  of  the  failure,  and 
continues  in  the  service,  he  assumes  the  risk  resulting  from 
this  fitilure.  There  is  a  class  of  cases  where  a  man  has  no 
right  to  assume  the  risk.  Society  has  an  interest  in  the  lives 
of  its  members,  and  no  citizen  has  a  right  to  knowingly  and 
voluntarily  place  himself  in  a  position  of  immediate  and  cer- 
tain danger.  Indianapolis,  etc.,  R.  W.  Co,  y.  Watson,  supra; 
Cunningham  v.  Chicago,  etc,  R.  R.  Co.,  17  Fed.  Rep.  882 
(12  Am.  &  Eng.  R.  R.  Cases,  217). 

Where  the  danger  is  not  immediate  and  certain,  a  man 
may  assume  the  risk  without  violating  the  rule  last  stated, 
but  in  doing  so  he  divests  himself  of  a  right  to  recover  from 
his  employer  in  cases  where  the  danger  is  fully  and  seasona- 
bly brought  to  his  knowledge,  since  the  known  danger  be- 
comes in  such  cases  one  of  the  risks  he  assumes  as  an  incident 
of  his  service.  He  may  not  be  guilty  of  contributory  negli- 
gence in  taking  some  risk,  since  he  may  be  doing  what  other 
reasonably  prudent  men  likewise  do ;  but,  like  all  the  others 
in  the  common  service  in  which  he  engages,  he  assumes  all 
the  risks  arising  from  dangers  of  which  he  has  full  notice, 
by  continuing  in  service  after  he  obtains  that  knowledge. 

The  question  comes  to  us  as  one  of  pleading  and  not  as 
one  of  evidence.  Material  facts  must  be  directly  stated  in  a 
pleading,  but  they  may  be  inferred  from  testimony  and  from 
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circumstances,  when  the  question  is  as  to  the  measure  and 
sufficiency  of  proof.  Inferences  are  admissible  and  controll- 
ing where  the  question  is  one  of  proof,  but  not  so  where  the 
question  is  one  of  pleading.  It  is  not  enough  to  plead  evi- 
dence from  which  facts  may  be  inferred,  but  the  facts  them- 
selves must  be  stated  in  an  issuable  form. 

Judgment  reversed. 

Filed  Jan.  30, 1889 ;  petition  for  a  rehearing  overruled  March  28, 1889. 


No.  13,068. 
NiTCHE  V.  EaBLE. 

Nkw  TsiaIi. — Am  €f  BighL — Notice. — The  failure  of  a  partj  obtaining  a 
new  trial  as  of  right,  under  section  1064,  B.  S.  1881,  to  give  the  notice 
to  the  opposite  party  required  bj  section  1065,  is  not  ground  for  vacat- 
ing the  order  granting  the  new  trial. 

SwAKP  Lands. — PaierU.—Ou8lodian  ofBeeordB. — Copies. — Evidence.— Q&ction 
5628,  B.  S.  1881,  makes  the  auditor  of  state  the  custodian  of  swamp 
land  records,  and  a  copy  of  letters-patent,  properly  authenticated  bj 
him,  is,  under  section  462,  admiBsible  in  evidence. 

Same. — Presumption  that  Officer  Does  His  Duty. — Courts  take  knowledge  that 
the  secretary  of  state  was  required  by  statute  to  record  letters-patent  for 
swamp  lands,  and  that  the  custody  of  such  records  was  transferred  from 
the  secretary  to  the  auditor  of  state,  and,  in  the  absence  of  a  showing  to 
the  contrary,  it  will  be  presumed  that  patents  were  duly  recorded,  and 
that  the  records  were  turned  over  to  the  auditor. 

Same. — Designation  and  Certification  of  Records, — Evidence, — The  books  in 
which  the  secretary  of  state  recorded  patents  were  not  required  to  be 
designated  on  the  outside  as  records  of  patents,  nor  was  the  secretary 
required  to  attach  any  certificate  to  the  same,  and  evidence  that  a  book 
from  which  a  copy  of  a  patent  was  made  was  lacking  in  these  respects 
was  properly  excluded. 

Same. — Beeording  of  Patent, — Swamp  land  patents  issued  by  the  State  are 
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not  required  to  be  recorded  in  the  county  where  the  land  is  situate,  but 
they  are  to  be  recorded  in  the  office  of  the  secretary  of  state,  and  the 
title  of  the  act  providing  for  such  record  ib  broad  enough  to  cover  this 
provision. 

Sam£. — Tide, — Proof. — Common  Source, — Where  a  plaintiff  and  defendant 
claim  land  in  controversy  through  a  common  source  of  title,  it  is  suf- 
ficient for  the  plaintiff  to  deduce  his  title  from  the  common  source. 

EviDSNCS. — Estoppel. — Praetiee. — A  party  who  secures  a  ruling  excluding 
evidence  offered  by  his  adversary  on  a  particular  subject  can  not  com- 
plain of  the  exclusion  of  evidence  offered  by  himself  to  establish  the 
opposite  of  what  the  other  party  had  attempted  to  prove. 

From  the  Lake  Circuit  Court. 

«/l  Kopelke,  for  appellant. 
C  F.  Oriffiny  for  appellee. 

OijD&y  J. — This  action  was  commenced  by  appellee  against 
appellant  on  the  2d  day  of  March^  1881,  in  the  Lake  Circuit 
Court^  to  recover  the  possession  of^  and  quiet  title  to,  a  tract 
of  land  in  Lake  county,  Indiana. 

Issues  were  formed  and  the  case  tried  by  the  court  at  the 
November  term,  1881,  and  judgment  rendered  for  appellee 
upon  a  special  finding  of  facts.  From  that  judgment  appel- 
lant, Nitche,  appealed  to  this  court,  and  the  cause  was  re- 
versed. Nitche  V.  Earle,  88  Ind.  376.  Under  the  direction  of 
this  court  the  court  below,  at  the  September  term,  1883,  entered 
judgment  for  appellant  upon  the  special  finding  of  facts.  At 
the  February  term,  1 884,  the  plaintiff  obtained  a  new  trial 
as  of  right.  At  the  April  term,  1884,  appellant  appeared  to 
the  action  and  moved  the  court  to  vacate  the  order  granting 
the  new  trial,  for  the  insufficiency  of  the  bond,  which  motion 
was  overruled,  and  at  the  September  term,  1884,  appellant 
moved  to  vacate  the  order  granting  a  new  trial,  for  failure 
of  the  plaintiff  below,  the  appellee,  to  give  notice  thereof, 
which  motion  was  overruled,  to  which  ruling  appellant  ex- 
cepted. Another  trial  was  had  at  the  February  term,  1886, 
and  judgment  rendered  in  favor  of  appellee.  A  motion  was 
made  by  appellant  and  his  co-defendants  for  a  new  trial,  but 
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the  motion  was  overruled  and  this  ruling  was  excepted  to  bj 
appellant. 

The  errors  assigned  are^  that  the  court  erred  in  overruling 
the  motion  of  appellant  to  vacate  the  order  granting  the  ap- 
pellee a  new  trials  for  the  reason  that  no  notice  was  given 
thereof,  and  the  overruling  of  the  motion  for  a  new  trial. 

There  was  no  error  in  overruling  appellant's  motion  to  va- 
cate the  order  granting  a  new  trial. 

In  the  case  of  Stanley  v.  Holliday,  113  Ind.  525,  this  court 
has  placed  a  construction  on  section  1065,  R.  S.  1881,  and 
the  coi^rt,  in  that  case,  says :  "  The  intention  of  the  Legislature 
in  requiring  that '  the  party  obtaining  a  new  trial  shall  give 
the  opposite  party  ten  days'  notice  thereof  before  the  term 
next  succeeding  the  granting  of  the  application,'  as  we  con- 
strue such  requirement  in  connection  with  the  other  provi- 
sions of  the  statute  relating  to  new  trials  as  of  right,  was  to 
prevent  either  party  from  forcing  the  opposite  party  into  trial 
at  or  during  the  term  at  which  the  new  trial  was  granted,  or 
*  before  the  term  next  succeeding.'  This  provision  of  section 
1065  was  rendered  necessary,  we  suppose,  to  prevent  the 
plaintiff  in  such  a  case  from  forcing  defendants  into  trial  dur- 
ing the  term  at  which  the  new  trial  was  granted,  under  pro- 
visions of  section  516,  R.  S.  1881." 

Under  this  authority,  the  action  of  the  court  was  right  in 
granting  the  new  trial  and  overruling  appellant's  motion  to 
vacate  for  failure  of  notice. 

Several  questions  are  presented  upon  the  overruling  of  the 
motion  for  a  new  trial.  The  first  is  the  admission  by  the  court 
in  evidence,  over  objection  of  appellant,  of  a  certified  copy 
of  the  record  of  a  patent  by  the  State  of  Indiana  to  George 
Earle  for  the  real  estate  described  in  the  complaint,  which 
record  of  patent  was  certified  to  by  James  H.  Rice,  auditor 
of  state.  It  is  urged  that  it  is  shown  on  the  face  of  the 
record  not  to  be  the  copy  of  any  record ;  that  for  all  that  it 
shows  on  the  face  of  it,  it  may  be  the  original  patent ;  that 
it  has  the  signatures  of  the  Governor  and  secretary  of  state, 
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and  nowhere  has  a  certificate  of  the  secretary  of  state  that 
he  recorded  it ;  and  counsel  insist  that  unless  the  instrument 
shows,  by  official  entries  or  certificates  by  officers  who  made 
it,  that  it  is  a  record,  it  is  no  record  ;  that  a  volunteer  state- 
ment by  the  present  keeper,  giving  his  opinion  about  it,  will 
not  make  it  a  record  ;  that,  by  the  original  law,  these  records 
were  to  be  kept  in  the  office  of  the  secretary  of  state,  and  that 
the  certificate  of  the  auditor  of  state  should  show  how  he 
came  by  the  book. 

The  instrument  offered  and  admitted  in  evidence  was  a  cer- 
tified copy  of  letters-patent  to  George  Earle  for  the  lands  in 
question  in  this  case,  the  auditor  of  state  certifying  the  same 
to  be  "a  full,  true  and  complete  copy  of  the  record  of  let- 
ters-patent, executed  and  issued  on  the  12th  day  of  January, 
1857,  by  the  State  of  Indiana  to  George  Earle,  for  the  lands 
therein  described,  as  the  same  appears  on  page  379,  of  the 
record  of  swamp  lands,  vol.  33,  range  west,  now  on  file  in 
my  office,  and  of  which  record  I  am  the  legal  custodian," 
properly  signed  by  the  auditor  of  state  and  seal  attached. 

By  section  5628,  B.  S.  1881,  all  records  pertaining  to 
swamp  lands  were  transferred  from  the  office  of  the  secre- 
tary of  state  to  the  office  of  the  auditor  of  state. 

Section  462  prescribes  the  manner  in  whi^h  all  copies  of 
records  in  public  offices  shall  be  certified,  and  makes  them 
admissible  in  evidence.  The  statute  makes  the  auditor  of 
state  the  proper  custodian  of  the  records  of  letters-patent, 
which  were  formerly  recorded  by  the  secretary  of  state  and 
kept  in  his  office,  and  this  copy  of  the  record  was  properly 
authenticated. 

Section  4,  1  G.  &  H.,  p.  607,  made  it  the  duty  of  the  sec- 
retary of  state  to  record  these  letters-patent  in  books  to  be 
kept  in  his  office.  Thus  it  was  first  provided  by  statute  and 
made  the  duty  of  the  secretary  of  state  to  record  the  letters- 
patent  in  a  book  in  his  office,  and  afterwards  this  record  was 
by  statute  transferred  to  the  office  of  the  auditor  of  state. 
Vol.  117.— 18 
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Courts  take  knowledge  of  the  public  statutes  of  the  State, 
and,  in  the  absence  of  evidence  to  the  contrary,  the  presump- 
tion of  law  is  that  the  officers  discharge  their  duties,  aud 
the  presumption  in  this  case  would  be  that  the  secretary  of 
state  recorded  the  patent,  and  that  the  record  book  containing 
the  same  had  been  by  him  turned  over  to  the  auditor  of 
state.  Evans  v.  Browne,  30  Ind.  514;  Ward  v.  StaUy  48 
Ind.  289;  Evans  v.  Ashby,  22  Ind.  15. 

The  next  question  presented  is,  the  appellant  called  one 
Johannes  Kopelke  as  a  witness,  and  offered  to  prove  that  he 
had  examined  the  book  from  which  the  auditor  of  state  made 
his  copy  of  the  pretended  record  of  the  Earle  patent,  and 
that  it  contained  no  official  certificate,  and  was  not  on  the 
outside  designated  as  a  record  book.  Letters-patent  were 
required  by  statute  to  be  recorded.  The  statute  providing 
for  the  record  simply  makes  it  the  duty  of  the  secretary  of 
state  to  record  them  "  in  books  to  be  kept  in  his  office."  It 
does  not  require  the  book  to  be  designated  on  the  outside 
as  a  record  of  patents  or  to  have  any  indorsement  what- 
ever on  the  same,  or  that  the  secretary  of  state  shall  attach 
any  certificate  to  the  same.  So  the  evidence  excluded  was 
improper  and  the  ruling  of  the  court  was  correct.  Appellant 
also  offered  to  prove  by  one  A.  D.  Palmer,  a  witness  on  his 
behalf,  who  had  also  purchased  the  same  tract  of  land  of  the 
State,  and  obtained  a  patent  therefor  May  2d,  1866,  and 
through  whom  appellant  claimed  title,  that  before  he  pur- 
chased the  land  in  controversy  of  the  State  he  made  search 
at  the  State  and  county  offices,  and  could  find  no  previous 
conveyance  of  record.  It  also  appears  in  the  record  that 
appellee  offered  in  evidence  the  depositions  of  Erasmus  B. 
Collins,  who  testified  in  such  deposition  that  he  was  tlie 
same  Collins  who  was  secretary  of  state  of  the  State  of  In- 
diana, and  signed  said  letters-patent  to  Earle,  and  that  he 
recorded  them  in  vol.  33,  Record  of  Swamp  Lands,  in  the 
State  of  Indiana,  on  page  379,  and  that  said  record  was  made 
January  12th,  1857 ;  also  the  deposition  of  James  H.  Rice,  the 
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auditor  of  state,  to  show  that  said  record  had  been  transferred 
to  the  office  of  the  auditor  of  state^  and  was  in  his  possession 
at  the  time  of  making  the  certificate,  which  deposition  was 
objected  to  by  counsel  for  appellant  on  the  ground  that  it 
was  an  attempt  by  said  deposition  to  prove  matters  of  record 
by  parol  evidence,  and  the  objection  was  sustained  and  the 
deposition  excluded. 

The  evidence  of  Palmer  was  to  show  the  absence  of  a  rec- 
ord in  the  office  of  the  secretary  of  state  which  the  deposition 
sought  to  show  was  made  and  was  in  said  office  at  the  time 
and  long  before  the  making  of  the  patent  to  Palmer.  If 
parol  evidence  was  proper  to  show  there  was  no  such  record 
made  or  kept  in  the  office  of  the  secretary  of  state  at  a  cer- 
tain time,  then,  certainly,  evidence  to  show  that  such  record 
was  in  fact  made  and  was  in  the  office  at  that  time,  was 
proper.  A  party  must  be  consistent.  If  he  objects  and  se- 
cures a  ruling  against  his  adversary,  excluding  evidence  on 
a  particular  subject,  he  can  not  be  heard  to  complain  when 
the  court  applies  the  same  rule  and  excludes  evidence  offisred 
by  him  to  establish  the  opposite  of  what  his  adversary  had 
attempted  to  prove  by  the  evidence  which  was  excluded  on 
his  objection.  In  the  case  of  Dinmddie  v.  State,  103  Ind. 
101,  this  court  says:  "  It  is  settled  by  the  adjudications  of 
/  this  court,  that  a  party  can  not  make  available,  for  the  rever- 
sal of  a  judgment,  the  exclusion  of  evidence,  where,  upon  his 
objection,  like  evidence  was  excluded  when  ofiered  by  the 
other  party.''     Hinton  v.  Whittaker,  101  Ind.  344. 

And  this  doctrine  applies  with  full  force  to  the  objection 
raised  by  appellant  to  the  exclusion  of  the  testimony  of 
Palmer. 

The  law  does  not  require  these  patents  to  be  recorded  in 
the  recorder's  office ;  it  is  so  decided  in  the  case  of  Mason 
V.  Cookseyy  51  Ind.  519,  and  is  recognized  as  the  law  by  this 
court  in  the  former  decision  of  this  case. 

It  is  contended  that  the  law  providing  for  the  recording 
of  letters-patent  in  the  office  of  the  secretary  of  state  is  un- 
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coustitutional;  for  the  reason  that  it  does  not  come  within 
the  provisions  of  section  19,  article  4,  of  the  Constitution. 

We  think  otherwise.  The  title  of  the  original  act  to  which 
this  was  supplemental  was  '^An  act  to  regulate  the  sale  of 
the  swamp  lands  donated  by  the  United  States  to  the  State 
of  Indiana,  and  to  provide  for  the  draining  and  reclaiming 
thereof,  in  accordance  with  the  condition  of  said  grant."  1 
G.  &  H.,  p.  606. 

The  title  is  broad  enough  to  cover  all  things  done  in  con- 
nection with  the  sale  and  in  connection  with  the  execution 
of  the  patent.  The  statute  provides  that  the  secretary  of 
state,  one  of  the  officers  who  signs  it,  shall  record  it  in  his 
office.  It  is  ordered  recorded  in  connection  with  the  making 
of  the  patent,  and  the  title  is  broad  enough  to  cover  the  pro- 
visions of  the  act  requiring  the  record. 

It  is  claimed  that,  as  the  appellee  never  had  possession  of 
the  real  estate,  it  is  incumbent  on  him,  to  entitle  him  to  a  re- 
covery, to  show  a  complete  chain  of  title  from  the  United 
States  down  to  him. 

This  theory  is  not  tenable  in  this  case.  Courts  of  this  State 
take  knowledge  of  the  acts  of  Congress  granting  to  this  State 
swamp  land,  which,  taken  in  connection  with  the  patent  from 
the  State,  makes  a  complete  chain  of  title.  In  addition  to 
this,  it  is  a  well  settled  principle  that  when  the  plaintiff  and 
defendant  claim  through  a  common  source  of  title,  it  is  suf- 
ficient for  the  plaintiff  to  deduce  his  title  from  the  common 
source  of  title.  In  this  case  both  plaintiff  and  defendant 
claim  title  from  the  State  of  Indiana,  and  it  was  only  incam- 
bent  on  the  plaintiff  to  show  that  he  had  the  better  title  from 
the  State.  Smith  v.  Lindsey,  89  Mo.  76 ;  Miller  v.  Hardiuj 
64  Mo.  545 ;  Miller  v.  Surh,  19  Ga.  331  (65  Am.  Dec.  592); 
Barnard  v.  Whipple,  29  Vt.  401  (70  Am.  Dec.  422). 

The  evidence  supports  the  finding  of  the  court.' 

We  find  no  error  for  which  this  cause  ought  to  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  29, 1889;.  petition  for  a  rehearing  overruled  March  5, 1889. 
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Crixinal  Law.— Fai/ttre  of  D^endant  to  Teatyy, — IruirueUon, — FVaeliee. — 
The  trial  court  is  not  required  to  instruct  the  jury,  as  provided  in  sec- 
tion 1798,  B.  S.  1881,  that  the  failure  of  the  defendant  to  testify  in  his 
own  behalf  shall  not  be  considered  by  them,  unless  it  is  asked  to  do  so  as 
provided  in  section  1823,  and  it  is  too  late  to  make  such  request  after 
the  argument  is  closed  and  the  jury  instructed. 

Same. — Evidence. — Letter. — Authorship. — In  determining  the  authorship  of 
a  letter  offered  in  evidence,  and  attributed  to  the  defendant,  the  court 
has  the  right  to  consider  anything  appearing  on  its  face,  in  connection 
with  the  other  evidence  bearing  on  the  question,  and  it  is  not  required 
to  instruct  the  jury  not  to  consider  remarks  made  by  the  court  in  theif 
presence  and  constituting  the  reasons  for  its  decision. 

Same. — Misconduct  in  Argument . — Where  counsel  for  the  State  is  guilty  of 
misconduct  in  argument,  and  the  trial  court  does  all  it  can  and  all  that 
it  is  asked  to  do  to  remedy  the  injury  that  may  be  done  to  the  defend- 
ant thereby,  the  matter  will  not  be  reviewed  in  the  Supreme  Court.  If 
the  defendant  thinks  the  injury  is  of  such  a  character  as  not  to  be  re- 
mediable by  any  action  of  the  court,  he  should  move  to  set  aside  the 
jury,  or  take  such  other  steps  as  he  may  think  necessary  to  secure  him 
an  impartial  trial. 

Same. — Expert  Witness. — Oross-ExamiruUion. —  Waiver  cf  Error. — Where  a 
witness,  examined  as  an  expert,  expresses  an  opinion  based  upon  facts 
assumed  by  the  party  introducing  him  to  have  been  proved,  or  upon  a 
hypothetical  case  put  by  such  party,  the  other  party  may  cross-examine 
the  witness  by  taking  his  opinion  upon  any  other  set  of  facts  assumed 
by  him  to  have  been  proved,  or  upon  a  hypothetical  case.  If  the  right 
to  so  cross-examine  is  denied,  the  error  will  be  cured  if  the  party  calls 
the  witness  in  his  own  behalf  and  proves  the  matters  he  attempted 
to  elicit  by  cross-examination. 

Same. — Insanity. — Non^ Expert  Witness. — Opinion. — Where  the  soundness  of 
the  defendant's  mind  is  in  question,  a  witness  who  talked  with  him  on 
the  day  on  which  he  says  he  was  sane,  and  a  witness  who  has  known 
him  intimately  for  several  years,  may,  upon  stating  the  facts,  give  opin- 
ions as  to  the  condition  of  his  mind. 

Same. — Opinion  Must  be  Based  on  Facts  Stated. — Insanity  is  a  fact  that  can 
not  be  proved  by  reputation ;  nor  by  a  witness  who  is  not  an  expert, 
unless  the  witness  first  gives  the  facts  upon  which  his  opinion  is  based. 

Save. — In-esistible  Desire  to  Take  Life. — It  is  proper  to  refuse  to  instruct 
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the  jury  as  matter  of  law  that  insanity  **  sometimes  takes  the  form  of 
an  irresistible  desire  to  take  human  life." 

Same. — B^usal  to  Give  Instmetuma. — Beversai  of  Judgment. — A  case  will  not 
be  reversed  on  account  of  the  refusal  of  the  court  to  give  an  instrnction, 
if  the  instructions  given  cover  the  essential  elements  of  the  law  con- 
tained in  the  instruction  refused. 

Same. — Insanity, — Instructions  Upon. — For  a  consideration  of  instructions, 
given  and  refused  by  the  trial  court,  upon  the  subject  of  insanity  as  a 
defence  in  a  prosecution  for  homicide,  see  opinion. 

From  the  Knox  Circuit  Court. 

W.  A.  Oullop,  A.  P.  Tunneharrif  J.  S.  Pritchetty  C  B.  Kes- 
singer  and  W.  D,  Robinson,  for  appellant. 

L.  T.  Michener,  Attorney  General,  J.  H.  Gillett,  J.  E.  Mc- 
Culloughy  J,  H.  Miller y  J.  L.  Bretz  and  J.  G.  Adams,  for  the 
State. 

Coffey,  J. — The  appellant,  Sylvester  Grubb,  was  indicted 
in  the  Gibson  Circuit  Court  for  the  murder  of  Gertrude  Dow- 
ney on  the  13th  day  of  September,  1888.  A  change  of  venue 
was  granted  and  the  cause  was  sent  for  trial  to  the  Knox 
Circuit  Court.  In  that  court  the  appellant,  by  his  counsel, 
filed  a  special  plea,  alleging  that,  at  the  time  of  the  commis- 
sion of  the  crime,  the  appellant  was  a  person  of  unsound 
mind.  The  cause  was  tried,  resulting  in  a  verdict  of  guilty, 
fixing  the  death  penalty.  The  appellant  filed  a  motion  and 
reasons  for  a  new  trial,  which  was  overruled  by  the  court, 
and  an  exception  was  reserved.  The  court  then  rendered 
judgment  on  the  verdict,  ordering  that  the  appellant  be  exe- 
cuted on  the  19th  day  of  April,  1889. 

After  the  argument  in  the  cause  had  closed,  and  after  the 
court  had  instructed  the  jury,  the  appellant  asked  the  court 
to  give  the  jury  the  following  instruction : 

"The  defendant  has  not  testified  as  a  witness,  in  his  own 
behalf,  in  this  cause.  It  was  competent  for  him  to  do  so. 
This  fact  shall  not  be  considered  by  you  or  commented  upon 
by  the  jury  in  making  your  verdict." 

The  court  refused  to  give  this  instruction,  and  the  defend- 
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ant  excepted.  It  is  claimed  that  in  refusing  to  give  this  in- 
struction the  circuit  court  erred.  Before  passing  upon  this 
question,  it  is  necessary  to  meet  and  decide  a  question  raised 
by  the  State  in  relation  to  the  bill  of  exceptions  in  this  cause. 
It  is  claimed  by  the  State  that  it  does  not  affirmatively  appear 
by  the  bill  of  exceptions,  or  otherwise,  that  all  the  instruc- 
tions given  by  the  court  are  in  the  record.  If  all  the  in- 
structions given  by  the  court  do  not  appear  in  the  record, 
this  court  will  not  consider  the  action  of  the  circuit  court  in 
refusing  to  give  an  instruction  asked,  as  it  will  be  presumed 
that  the  court  refused  to  give  it,  if  it  was  the  law  applicable 
to  the  case,  because  it  was  embraced  in  some  other  instruc- 
tion given.  Delhaney  v.  SiatCy  115  Ind.  499;  Walker  v. 
StcUe,  102  Ind.  502 ;  Nat'l  Ben.  Aas'n  v.  Gh^auman,  107  Ind. 
288;  Cline  v.  Lindaey,  110  Ind.  337;  Stephenson  v.  SiatCy 
110  Ind.  358. 

In  the  case  of  Delhaney  v.  State^  supra,  it  affirmatively  ap- 
jieared  by  the  record  that  all  the  instructions  given  by  the 
court  were  not  in  the  record.  In  this  case  there  is  no  affirm- 
ative statement  appearing  in  the  record  that  the  instructions 
therein  set  out  were  all  the  instructions  given  by  the  court. 
It  does  appear,  however,  that  the  court  gave  a  number  of 
instructions,  which  are  signed  by  the  judge,  giving  a  state- 
ment of  the  law  covering  almost  every  phase  of  the  case,  and 
we  think  that,  taking  the  entire  record,  it  sufficiently  appears 
that  it  contains  all  the  instructions  given  by  the  court.  The 
bill  purports  to  contain  all  the  instructions  given.  Having 
reached  this  conclusion,  it  remains  to  be  determined  as  to 
whether  the  court,  under  the  circumstances,  erred  in  refusing 
to  give  the  instruction  above  set  out.  No  instruction  em- 
bodying the  law,  as  enunciated  in  this  instruction,  was  given 
by  the  court. 

The  fourth  division  of  section  1798,  R.  S.  1881,  is  as  fol- 
lows :  "  The  defendant,  to  testify  in  his  own  behalf.  But  if 
the  defendant  do  not  testify,  his  failure  to  do  so  shall  not  be 
commented  upon  or  referred  to  in  the  argument  of  the  cause. 
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nor  commented  upon,  referred  to,  or  in  any  manner  consid- 
ered by  the  jury  trying  the  same ;  and  it  shall  be  the  duty 
of  the  court,  in  such  case,  in  its  charge,  to  instruct  the  jury 
as  to  their  duty  under  the  provbions  of  this  act/' 

The  sixth  division  of  section  1823,  R.  S.  1881,  provides 
that  "  If  the  prosecuting  attorney,  the  defendant  or  his  couu- 
sal  desire  special  instructions  to  be  given  to  the  jury,  such 
instructions  shall  be  reduced  to  writing,  numbered  and  signed 
by  the  party  or  his  attorney  asking  them,  and  delivered  to 
the  court  before  the  commencement  of  the  argument/'  *  *  * 

Construing  these  provisions  of  our  criminal  code  together, 
we  are  of  the  opinion  that  the  court  would  not  be  required  to 
instruct  the  jury  as  provided  in  section  1798,  unless  asked 
so  to  do. 

As  we  have  seen,  in  this  case  the  court  was  not  asked  to 
give  this  instruction  until  after  the  argument  in  the  cause  had 
closed  and  the  jury  had  been  instructed. 

This  was  too  late.  It  should  have  been  reduced  to  writing 
and  delivered  to  the  court  before  the  argument  commenced. 
Foxwell  V.  State,  63  Ind.  539 ;  Surber  v.  State,  99  Ind.  71. 

The  court  did  not  err  in  refusing  to  give  the  instruction 
as  asked  by  the  appellant. 

Instruction  numbered  two,  asked  by  defendant,  is,  we  think, 
covered  by  instructions  numbered  thirteen  and  fifteen.  In- 
struction thirteen  informed  the  jury  that  when  insanity  is 
once  shown  to  exist  it  is  presumed  to  continue  until  the  con- 
trary is  shown.  The  jury  were  told  in  instruction  fifteen 
that  if,  on  all  the  evidence  in  the  cause,  they  entertained  a 
reasonable  doubt  as  to  the  sanity  of  the  defendant,  they 
should  acquit  him. 

The  court,  in  instruction  numbered  sixteen,  instructed  the 
jury,  to  the  satisfaction  of  the  defendant,  upon  the  legal  ef- 
fect of  the  admission  made  by  the  State  on  his  affidavit  for  a 
continuance. 

A  case  will  not  be  reversed  for  the  refusal  of  the  court  to 
give  an  instruction  asked  if  the  instructions  given  by  the 
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court  cover  the  essential  elements  of  the  law  contained  in 
that  asked  and  refused.  Garfield  v.  Staiey  74  Ind.  60 ;  Bar- 
neU  V.  State,  100  Ind.  171  ;    Everaon  v.  Seller-,  105  Ind.  266 

Conceding^  as  the  appellant  does,  in  this  court,  that  in- 
struction sixteen,  given  by  the  court,  states  the  law  correctly, 
we  are  of  the  opinion  that  the  essential  principles  of  the  law 
contained  in  all  of  the  instructions  asked  by  the  appellant  are 
fully  covered  by  the  instructions  given  by  the  court.  The 
instructions  bear  evidence  of  having  been  carefully  prepared, 
and  state  the  law  of  the  case  plainly  and  concisely  in  such  a 
manner  that  they  could  not  have  well  been  misunderstood  by 
the  jury.  They  cover  every  conceivable  phase  of  the  case  as 
made  by  the  evidence^  and  no  tenable  objection  to  them  has 
been  pointed  out  by  the  learned  counsel  in  their  able  brief. 

It  appears  by  the  record  that  during  the  progress  of  the 
trial,  and  while  the  court  was  engaged  in  hearing  evidence 
upon  the  subject  of  the  handwriting  of  a  certain  letter,  at  the 
close  of  which  were  written  the  words  *^  Syl,good'by,^'  the 
judge  remarked,  in  the  presence  of  the  jury,  and  in  their 
hearing,  that  he  construed  the  signature  to  said  letter,  "  Syl, 
good-by,"  to  mean  "Good-by,  Syl,''  to  which  remark  of  the 
court,  the  defendant  objected,  and  prayed  the  court  to  in- 
struct the  juiy  not  to  consider  said  remark,  which  the  court 
refused  to  do^  and  the  defendant  excepted. 

The  letter  was  found  in  the  drawer  of  the  deceased  after 
her  deaths  in  an  envelope  addressed  : 

"  Miss  Gertrude  Downey, 

"  Francisco, 

"  Gibson  Co., 

"  Ind.'* 

(Post-marked)  "Oakland  City,  Ind.,  Aug.  25th,  1888.'' 

The  letter  contained  threats  against  the  deceased,  and  it 
was  claimed  by  the  State  that  it  was  in  the  handwriting  of 
the  defendant.  It  was  in  passing  upon  the  admissibility  of 
this  letter  as  evidence  in  the  cause  that  the  judge  made  the 
remark  above  set  out. 


282  SUPREME  COURT  OF  INDIANA, 

Grubb  «.  The  State. 

It  is  claimed  by  the  learned  counsel  for  the  defendant  that 
inasmuch  as  the  defendant  resided  at  Oakland  City,  and  as 
his  christian  name  is  Sylvester,  that  this  remark  had  a  ten- 
dency to  injure  his  cause  before  the  jury,  and  induced  them 
to  believe  that  he  had  written  the  letter. 

The  question  of  the  admissibility  of  this  letter  in  evidence 
was  one  wholly  for  the  court  to  decide.  Before  it  could  be 
read  in  evidence  there  must  have  been  sufficient  evidence 
adduced  to  the  judge  of  the  court,  either  direct  or  circum- 
stantialy  to  satisfy  him  that  the  defendant  was  its  author. 
This  principle  is  elementary  and  is  familiar  to  the  profession 
generally.  The  court,  in  determining  the  authorship  of  the 
letter,  had  the  right  to  consider  anything  that  appeai*ed  upon 
its  face  in  connection  with  the  other  evidence  bearing  upon 
that  question.  We  do  not  think  that  the  court  was  required 
to  instruct  the  jury  that  they  should  not  consider  the  reasons 
given  for  the  decision  of  a  question  which  belonged  exclu- 
sively to  the  court,  in  making  up  their  verdict.  In  addition 
to  what  we  have  said  on  this  subject,  it  is  proper  to  state  that 
the  court  did,  in  its  instructions  to  the  jury,  tell  them  that 
they  were  the  exclusive  judges  of  both  the  law  and  the  evi- 
dence. 

It  is  urged  that  the  court  erred  in  admitting  the  evidence 
of  one  Davis  as  to  the  condition  of  the  defendant's  mind.  It 
is  claimed  that  the  witness  did  not  give  the  facts  upon  which 
he  based  his  opinion,  but  it  appears  that  the  witness  talked 
with  the  defendant  ten  or  fifteen  minutes  on  the  day  he  says 
he  was  sane.  The  weight  to  be  given  to  his  testimony  was  a 
question  for  the  jury,  but  he  did  give  the  facts  upon  which 
he  based  his  opinion. 

The  same  objection  is  made  to  the  testimony  of  one  Tur- 
pin,  but  it  appears  that  the  witness  had  known  the  defendant 
quite  intimately  for  eight  years.  It  is  evident  that  the  court  as 
well  as  the  jury  understood  that  these  witnesses  were  basing 
their  opinions  upon  the  facts  stated  by  them.  Goodmn  v. 
State,  96  Ind.  550. 
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During  the  closing  argument,  Mr.  McCuUough,  one  of  the 
counsel  for  the  State,  said  to  the  jury  '^  that  the  defendant 
had  made  an  a£Bdavit  for  the  continuance  of  said  cause  on 
account  of  the  absence  of  four  witnesses.  We  have  admitted 
the  fiicts  he  claimed  these  witnesses  would  have  sworn  to,  in 
order  to  go  to  trial.  If  these  four  witnesses  had  been  pres- 
ent, then  it  would  have  been  four  more.  It  is  all  a  sham, 
and  it  is  only  done  to  delay  justice." 

The  defendant,  by  his  counsel,  objected  to  these  statements 
to  the  jury,  and  the  court  then  instructed  the  jury  that  such 
statements  were  not  to  be  considered  by  them. 

Where  counsel  is  guilty  of  misconduct,  and  the  opposing 
party,  at  the  time,  objects,  and  the  court,  upon  being  asked  to 
do  so,  neglects  or  refuses  to  take  action  in  the  matter,  or  to 
repair  the  injury  to  the  satisfaction  of  the  injured  party,  he 
can  except  and  bring  the  question  to  this  court.  But  in  such 
cases,  if  the  court  does  all  in  its  power  to  relieve  the  party 
injured  from  the  consequences  of  such  misconduct,  there  is 
no  action  of  the  court  to  which  an  exception  can  be  taken, 
and  consequently  nothing  to  be  reviewed  in  this  court.  In 
such  cases,  if  the  injured  party  thinks  that  the  injury  is  of 
such  a  character  that  it  can  not  be  repaired  by  any  action  of 
the  court,  he  should  move  to  set  aside  the  jury,  or  take  such 
other  steps  as  he  may  think  will  secure  to  him  a  fair  and 
impartial  trial.  If  he  fails  to  do  this,  and  permits  the  case 
to  proceed  to  final  determination,  he  must  be  deemed  to  have 
waived  all  questions  arising  out  of  such  misconduct.  Cole- 
man v.  State,  111  Ind.  563;  Henning  v.  Stale^  106  Ind.  386. 

In  this  case,  as  the  court  did  all  that  could  be  done,  and, 
indeed,  all  it  was  asked  by  the  appellant  to  do,  it  must  be 
considered  by  this  court  that  all  error  on  account  of  the  mis- 
conduct of  counsel  for  the  State  has  been  waived. 

The  State  propounded  to  Dr.  J.  H.  Hensley,  an  expert 
witness  called  on  its  behalf,  a  hypothetical  question  covering 
what  the  State  claimed  to  be  the  facts  established  by  the  evi- 
dence  introduced  by  the  prosecution  on  the  subject  of  the 
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insanity  of  the  appellant.  Basing  his  answer  upon  this  hy- 
pothetical case,  the  witness  stated  that,  in  his  opinion,  the 
defendant  was  a  person  of  sound  mind  at  the  time  of  the 
homicide  under  investigation. 

The  defendant,  on  cross-examination,  attempted  to  intro- 
duce into  the  hypothetical  case  put  by  the  State,  facts  which 
he  claimed  had  been  established  by  the  evidence  introduced 
by  him.  To  this  the  court  sustained  an  objection,  and  he 
excepted.  This  ruling  of  the  court  was  erroneous.  Davis 
V.  Staie,  35  Ind.  496;  BaUen  v.  State,  80  Ind.  394. 

Where  a  witness,  examined  as  an  expert,  expresses  an  opin- 
ion based  on  facts  assumed  by  the  party  introducing  him  to 
have  been  proved,  or  upon  a  hypothetical  case  put  by  such 
party,  then  the  other  party  may  cross-examine  the  witness 
by  taking  his  opinion  based  on  any  other  set  of  facts  assumed 
by  him  to  have  been  proved,  or  upon  a  hypothetical  case. 

But  it  is  claimed  by  the  State  that  as  the  defendant  called 
this  same  witness  in  his  own  behalf,  and  examined  him  fully 
as  to  the  matters  excluded  on  cross-examination,  this  error 
was  cured,  and  that  the  defendant  was  not  injured  by  the 
erroneous  ruling  of  the  court  in  refusing  to  allow  the  de- 
fendant to  prove  the  same  matter  on  cross-examination. 

It  appears  by  the  record  that  the  defendant  did  call  the 
witness  in  his  own  behalf,  and  prove  by  him  the  matters 
that  would  have  been  elicited  by  the  questions  put  on  the 
cross-examination.  This,  in  our  opinion,  cured  the  error  of 
the  court  above  indicated,  and  rendered  the  ruling  of  the 
court  harmless.     Ard  v.  State,  114  Ind.  542. 

At  the  proper  time  the  defendant  oflfbred  to  prove  by  his 
father  that,  at  the  time  one  of  his  brothers  died,  he  was,  and 
for  a  long  time  prior  to  his  death  had  been,  insane,  but  the 
court  refused  to  allow  the  witness  to  answer  the  question 
calculated  to  elicit  that  fact. 

It  was  not  shown  that  the  witness  was  an  expert,  nor  did 
the  witness  state  any  facts  upon  which  he  could  base  an  opin- 
ion that  his  brother  was  insane.     Insanity  is  a  fact  that  can 
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not  be  proven  by  reputation,  nor  can  it  be  proven  by  a  wit- 
ness who  is  not  an  expert,  unless  the  witness  first  gives  the 
facts  upon  which  his  opinion  is  based.  Walker  v.  State,  102 
Ind.  502 ;  Sutherland  v.  Hankina,  56  Ind.  343. 

This  disposes  of  all  the  questions  urged  by  the  able  coun- 
sel in  their  brief  for  a  reversal  of  the  judgment  of  the  cir- 
cuit court. 

Impressed  with  the  weight  of  the  responsibility  resting 
upon  us,  and  with  a  full  appreciation  of  the  awful  conse- 
quences that  may  follow  our  determination  of  the  questions 
involved  in  this  case,  we  have  examined  the  record  with  a 
solicitude  known  only  to  those  whose  duty  it  has  been  to 
perform  similar  duties.  In  this  examination  we  have  been 
aided  by  able  and  elaborate  briefs  for  both  the  appellant  and 
the  appellee.  In  our  opinion  nothing  can  be  found  in  this 
record  from  which  it  can  be  inferred  that  the  appellant  did 
not  have  a  fair  and  impartial  trial  in  the  circuit  court.  We 
do  not  think  that  there  is  any  legal  ground  for  reversing  the 
judgment  of  the  court  below. 

Judgment  affirmed. 

FUed  Feb.  16, 1889. 

On  Petition  for  a  Rehearing. 

Coffey,  J. — The  appellant  in  this  cause  has  filed  a  peti- 
tion for  a  rehearing,  and  in  the  able  brief  filed  by  his  counsel 
it  is  earnestly  insisted  that  this  court  erred  in  its  conclusions 
in  the  opinion  heretofore  rendered. 

The  appellant,  at  the  proper  time,  asked  the  court  to  in- 
struct, the  jury  that  "The  law  presumes  that  a  man  is 
of  sound  mind  until  there  is  some  evidence  tx)  the  contrary. 
In  prosecutions  for  ofiences  against  the  criminal  code,  an 
accused  is  entitled  to  an  acquittal  if  the  evidence  engenders  a 
reasonable  doubt  as  to  the  mental  capacity  at  the  time  the 
alleged  offence  is  committed.  Evidence  rebutting,  or  tend- 
ing to  rebut,  the  presumption  of  sanity,  need  not,  to  entitle 
the  defendant  to  an  acquittal,  preponderate  in  favor  of  the 
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accused.  It  will  be  sufficient  if  it  raise  in  your  minds  a  rea- 
sonable doubt.  And  if  shown  defendant  was  a  person  of 
unsound  mind  less  than  a  week  before  said  offence  was  com- 
mitted, it  is  presumed  he  continued  so,  and  unless  the  State 
has  shown  beyond  a  reasonable  doubt  he  was  sane  at  that 
time,  yon  should  acquit  the  defendant.^^ 

The  court  refused  to  give  this  instruction,  but  instructed 
the  jury  as  follows : 

"  13.  Insanity,  when  once  shown  to  exist  in  an  individ- 
ual, is  presumed  to  continue,  until  the  contrary  is  shown  by 
the  evidence." 

"  15.  On  the  issue  formed  by  the  defendant's  special  plea, 
and  the  reply  thereto,  hereinbefore  referred  to,  the  burden  is 
upon  the  defendant  to  overcome  the  legal  presumption  of 
sanity  by  some  evidence  ;  but,  under  the  law  of  this  State, 
the  defendant  would  be  entitled  to  an  acquittal  at  your  hands 
under  his  special  plea,  if  the  evidence  adduced  is  sufficient  to 
raise  a  reasonable  doubt  in  your  minds  as  to  whether  he  was 
of  sound  or  unsound  mind  at  the  time  the  alleged  ofiPence  is 
charged  to  have  been  committed.  And  evidence  rebutting, 
or  tending  to  rebut,  the  presumption  of  sanity,  need  not,  to 
entitle  the  defendant  to  acquittal,  preponderate  in  his  favor. 
In  that  respect  it  will  be  sufficient  if  it  create  in  your  minds 
a  reasonable  doubt." 

u  31,  *  *  *  If  jQjj  entertain  a  reasonable  doubt  as  to 
whether  he  was  criminally  responsible  for  the  commission  of 
the  acts  charged  in  the  indictment,  if  you  are  satisfied,  on 
the  evidence,  beyond  a  reasonable  doubt,  that  he  did  commit 
the  act  charged,  you  should  find  him  not  guilty." 

As  was  said  in  the  opinion  in  this  cause,  a  case  will  not  be 
reversed  for  the  refusal  of  the  court  to  give  an  instruction 
asked,  if  instructions  given  by  the  court  cover  the  essential 
elements  of  the  law  contained  in  that  asked  and  refused. 
The  essential  elements  of  the  law  contained  in  the  instruc- 
tion asked,  as  above  set  out,  are  that  the  jury,  if  they  find 
that  there  is  any  evidence  in  the  cause  tending  to  prove  that 
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the  appellant,  at  a  time  prior  to  the  commission  of  the  of- 
fence charged,  was  insane,  they  must  acquit  him,  unless  sat- 
isfied beyond  a  reasonable  doubt  of  his  sanity  at  the  time  of 
the  offence.  This  element  is  clearly  set  forth  in  the  instruc-. 
tions  given. 

Instructions  are  not  to  be  construed  in  detached  portions, 
but  they  must  be  construed  together,  and  when  so  construed 
the  jury  must  have  understood  that  if  they  entertained  a  rea- 
sonable doubt  of  the  sanity  of  the  appellant  at  the  time  of 
the  homicide  charged,  it  was  their  duty  to  acquit  him. 

It  is  earnestly  insisted  that  instruction  thirteen,  above  set 
out,  is  erroneous,  because  the  court  did  not  add  thereto  the 
words  "  beyond  a  reasonable  doubt.'' 

We  do  not  think  so.  It  was  the  announcement  of  a  gen- 
eral principle  of  law,  applicable  alike  to  insanity  once  shown 
to  exist,  as  to  all  other  things.  When  a  thing  is  once  shown 
to  exist  it  is  presumed  to  exist  always,  with  some  exceptions, 
until  the  contrary  is  shown.  It  is  true  that  the  jury  should  have 
been  informed,  either  in  that  instruction  or  in  some  other, 
that  a  bare  preponderance  of  the  evidence  was  not  sufficient 
to  remove  that  presumption  in  a  criminal  case,  but  they  were 
so  told,  in  substance,  in  instruction  numbered  fifteen.  Physio- 
Medical  College  v.  Wilkinson,  108  Ind.  314. 

With  the  other  instruction  given  by  the  court  upon  the 
subject  of  the  presumption  of  innocence,  what  we  have  said 
here  fully  covers  all  the  essential  elements  of  the  law  con- 
tained in  instructions  numbered  two,  three,  four  and  five, 
asked  by  the  appellant. 

The  appellant  also  asked  the  court  to  instruct  the  jury 
that  '*  There  are  but  two  classes  of  j>ersons  under  the  law  of 
this  State ;  those  of  sound  and  unsound  mind,  and  a  person 
of  unsound  mind  can  not  be  held  responsible  for  crime  under 
the  criminal  law ;  the  law  makes  no  distinction  in  degrees 
of  unsoundness  of  mind.'' 

The  court  refused  to  give  this  instruction,  and  gave  the 
following : 
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"17.  *  *  *  If  he  (defendant)  was  laboring  under  an 
irresistible,  uncontrollable  mental  delusion,  impelling  him  to 
do  said  act,  that  he  was  at  the  time  of  the  perpetration  of 
said  killing  in  such  a  state  of  mind  as  to  be  unable  to  con- 
trol his  will  and  his  actions  in  regard  to  the  act  so  commit- 
ted, in  judgment  of  law  he  was  insane.  *  *  *  * 

"  18.  If,  at  the  time  of  committing  the  act  charged,  the 
defendant  was  moved  thereto  by  an  insane  impulse  controll- 
ing his  will  and  his  judgment,  an  impulse  too  powerful  for 
him  to  resist,  and  said  insane  impulse  arose  from  causes, 
physical  or  moral,  or  from  both  combined^  not  voluntary  or 
induced  by  himself,  you  can  not  find  him  guilty." 

"  10.  *  *  *  If  the  party  committing  the  oflFence  had 
mental  capacity  sufficient  to  adequately  comprehend  the  na- 
ture and  consequences  of  the  act,  and  had  unimpaired  will 
power  fully  sufficient  to  control  an  insane  impulse  to  com- 
mit crime,  he  would  be,  under  the  law,  responsible  for  his 
acts." 

It  is  true  that  the  law  recognizes  but  two  classes,  the  sane 
and  the  insane,  and  that  an  insane  person  is  not  liable,  crim- 
inally, for  his  acts,  but  the  instruction  asked,  without  any 
explanation  to  the  jury  as  to  what  constituted  insanity  within 
the  meaning  of  the  law,,  was  calculated  to  mislead  them.  The 
instructions  above  set  out,  we  think,  correctly  stated  the  law 
as  it  has  heretofore  been  enunciated  by  this  court.  Robimon 
v.  Staie,  113  Ind.  510;  Warner  v.  State,  114  Ind.  137  ;  irar- 
iena  v.  State,  105  Ind.  445. 

Instructions  seven  and  eight,  asked  by  the  appellant,  are 
fully  covered  by  the  instructions  given  by  the  court.  It  is 
true  that  the  court  does  not  use  the  exact  language  embodied 
in  these  instructions,  but  the  principles  of  law  contained 
therein  were  fully  stated  to  the  jury. 

Instruction  eleven  and  one-half,  asked  by  the  appellant,  upon 
the  subject  of  good  character,  is  fully  covered  by  instruction 
numbered  twenty-nine,  given  by  the  court.  In  the  instruction 
given  by  the  court  the  jury  were  expressly  told  that  they 
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might  consider  evidence  of  the  appellant's  good  character  as 
bearing  upon  the  question  of  guilt  or  innocence  and  upon 
the  question  of  the  soundness  or  unsoundness  of  his  mind. 

The  appellant  also  asked  the  court  at  the  proper  time  to 
give  the  jury  the  following  instruction  :  "  Insanity  is  rec- 
ognized as  a  disease  which  may  impair  or  totally  destroy 
either  the  understanding  or  the  will^  or  both ;  and  this  disease 
sometimes  takes  the  form  of  an  irresistible  desire  to  take 
human  life^  and  when  it  does,  the  mind  under  such  condi- 
tions, while  it  may  clearly  perceive  and  comprehend  the  re- 
sults and  consequences  arising  from  such  act,  is  incapable  of 
resistance,  and  if  you  find  the  defendant  was  thus  afflicted 
when  said  alleged  offence  was  committed,  then  you  should 
acquit  him." 

So  far  as  this  instruction  contains  the  law,  it  is  covered  by 
instruction  number  eleven  given  by  the  court.  But  the  in- 
struction as  asked  contains  matters  of  fact  which  should  not 
be  embodied  in  an  instruction.  It  is  probably  a  fact  that 
insanity  "  sometimes  takes  the  form  of  an  irresistible  desire 
to  take  human  life,"  but  we  do  not  know  it  as  a  matter  of  law. 

In  the  case  of  Bradley  v.  State,  31  Ind.  492  (509),  the 
learned  judge  who  delivered  the  opinion  says :  "  Insanity 
is  a  disease.  *  *  It  is  no  more  the  province  of  the  court  to 
instruct  a  jury  as  to  the  effect  this  disease  will  produce  in  a 
special  subject,  than  as  to  the  result  of  an  attack  of  cholera 
or  fever.  The  effect  which  has  been  produced  is  a  question 
of  fact,  and  to  be  proved  in  like  manner." 

The  other  reasons  urged  for  a  rehearing  relate  to  matters 
which  were  fully  considered  and  decided  in  the  opinion  here- 
tofore announced  in  the  case.  We  have  again  reviewed  all 
these  questions  and  feel  warranted  in  saying  that  they  were 
correctly  decided.  We  are  unable  to  find  in  the  record  any 
reason  for  granting  a  rehearing. 

Petition  overruled. 


FUed  April  2, 1889. 

Vol.  117.— 19 
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No.  12,264. 

West  et  al,  v.  Hayes  et  al. 

Mortgage.—  Deed  Absolute  on  Face, — Finding  of  TVial  Qmrt — A  finding  by 
the  trial  court  that  a  deed,  absolute  on  its  face,  was  given  merely  as  a 
mortgage  to  indemnify  the  grantee  against  loss  as  surety  for  the  grantor, 
will  not  be  reviewed  on  appeal  if  there  is  evidence  tending  to  support  it 

Same. — To  Indemn^y  Surety, — Appeal  Bond. — Taxes  JPaid  by  Mortgagee  Pend- 
ing Appeal. — Where  a  person  executes  a  mortgage  to  indemnify  a  surety 
on  an  appeal  bond,  the  mortgagee,  although  he  suffers  no  other  loss,  is 
entitled  to  enforce  the  lien  of  the  mortgage  to  the  extent  of  taxes  paid 
by  him  on  the  real  estate  pending  the  appeal. 

From  the  Ohio  Circuit  Court. 

/.  K.  Thompson,  O.  M.  Roberts  and  C  W.  Stappy  for  ap- 
pellants. 

IF.  N,  Haucky  for  appellees. 

Olds,  J. — This  action  was  brought  by  the  appellants 
against  the  appellees  to  have  a  deed  declared  a  mortgage  and 
for  foreclosure  of  the  same. 

On  March  30th,  1880,  appellees  Hayes  and  Hayes,  hus- 
band and  wife,  executed  to  appellants  a  deed  absolute  on  its 
face.  Appellant  Harding  was  then  liable  for  Mr.  Hayes  on 
an  appeal  bond  in  the  case  of  Morgan  v.  Hayes,  from  the 
Dearborn  Circuit  Court,  in  the  sum  of  $4,500.  On  the  24th 
day  of  April,  1880,  both  of  appellants  became  liable  for  Mr. 
Hayes  on  an  appeal  bond  \n  the  case  of  Burkam  v.  Hayes, 
filed  in  the  Ohio  Circuit  Court,  for  $12,500.  In  June,  1880, 
appellants,  Harding  and  West,  became  liable  for  Hayes  on 
his  bond  as  executor  of  the  will  of  Joseph  Hayes,  deceased, 
filed  in  the  Dearborn  Circuit  Court,  in  the  sum  of  $50,000. 
Mr.  Hayes  made  default,  as  executor,  in  the  sum  of  $1,848.27, 
and  judgment  on  the  bond  was  rendered  therefor,  and  costs, 
in  the  Ohio  Circuit  Court,  on  the  21st  day  of  June,  1883. 
The  defendants,  other  than  Mr.  and  Mrs.  Hayes,  held  judg- 
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meDts  against  Mr.  Hayes  and  were  made  parties  for  that 
reason^  but  stood  on  their  judgments  as  rendered^  and  took 
no  judgments  in  this  case. 

The  contention  of  the  appellees  in  the  case  yfas,  that  the 
deed  was  made  to  indemnify  the  sureties  on  the  Burkam  ap- 
peal bond  only,  and  as  that  case  was  reversed  in  the  Supreme 
Court,  the  deed  as  a  mortgage  was  satisfied. 

There  was  a  finding  by  the  court  that  the  deed  was  given 
as  an  indemnity  against  loss  by  reason  of  appellants'  becom- 
ing sureties  on  the  Burkam  appeal  bond,  that  the  appeal  was 
perfected  and  the  cause  reversed  by  the  Supreme  Court  of 
Indiana,  and  afterwards  dismissed  by  Burkam,  and  that  there 
was  no  other  consideration.  A  motion  for  a  new  trial  was 
filed  by  appellants  and  overruled,  and  judgment  was  ren- 
dered for  the  cancellation  of  the  mortgage.  The  court  also 
found  there  was  due  Harding  $260.41,  and  due  West  $623, 
waiving  relief  from  valuation  laws,  and  $70.31  subject  to 
appraisement,  and  rendered  judgment  accordingly. 

It  is  contended  by  appellants  that  as  the  evidence  shows 
there  were  taxes  and  insurance  paid  by  them  upon  the  prop- 
erty while  they  still  held  the  deed,  and  that  it  was  under- 
stood between  appellants  and  Mr.  Hayes  that  this  deed  was 
given  as  an  indemnity  to  secure  appellants  against  all  liabil- 
ity that  they  were  incurring  as  sureties  for  Hayes,  the  find- 
ing of  the  court  was  not  supported  by  the  evidence. 

It  is  also  contended  that  as  Harding  was  not  present  when 
the  deed  was  delivered  by  Hayes  to  West  and  when  West  deliv- 
ered the  deed  to  Harding,  that  when  West  delivered  the  deed 
to  Harding  there  w^as  nothing  said  limiting  the  deed  to  the 
indemnity  for  the  one  bond,  and  he  acted  upon  it  and  became 
surety  on  other  bonds,  on  the  theory  that  it  was  an  indem- 
nity against  loss  by  reason  of  any  liability  he  might  incur  on 
account  of  becoming  surety  for  Mr.  Hayes,  that,  therefore, 
Harding  can  recover  for  any  loss  incurred  by  reason  of  be- 
ing surety,  and  for  taxes  and  insurance  on  the  property. 

The  contest  in  this  case  on  the  trial  was  as  to  what  the  deed 
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was  given  to  iudemuify  against^  and  the  court  found  that  it 
was  given  as  an  indemnity  against  loss  by  reason  of  becom- 
ing surety  on  the  Burkam  appeal  bond,  and  for  no  other 
consideration. 

There  is  evidence  in  the  record  from  which  such  a  finding 
could  be  madc;  and,  therefore,  under  the  well  settled  rule  of 
this  court  that  a  cause  will  not  be  reversed  on  the  weight  of 
the  evidence,  that  question  is  settled. 

The  finding  of  the  court  is  conclusive  on  the  question  of 
the  consideration  of  the  mortgage,  and  it  is  a  finding  that  it 
was  not  given  as  an  indemnity  against  any  other  liability  ex- 
cept the  Burkam  appeal  bond ;  but  there  remains  the  ques- 
tion as  to  whether  any  of  the  amounts,  the  payments  of  which 
by  the  appellants  are  not  controverted,  were  incurred  by  rea- 
son of  being  surety  on  the  Burkam  appeal  bond  ;  if  so,  the 
finding  and  judgment  is  erroneous. 

The  item  of  $127.28,  paid  by  appellants  for  taxes  on  the 
real  estate  described  in  the  mortgage,  was  paid  on  the  3d  day 
of  March,  1884,  while  the  Burkam  case  was  pending  in  the 
Supreme  Court.  The  Burkam  case  was  reversed  on  the  1st 
day  of  April,  1884.  During  the  time  the  mortgage  remained 
in  force  and  unsatisfied,  the  appellants  had  the  right  to  pay 
the  taxes  on  the  real  estate,  and  collect  the  same  as  a  part  of 
the  mortgage  debt,  and  to  have  it  included  in  the  mortgage 
lien. 

We  find  no  evidence  in  the  record  disputing  the  payment 
of  the  taxes  or  the  date  of  payment.  The  taxes  being  paid 
before  the  reversal  of  the  Burkam  judgment,  and  the  amount 
paid  becoming  a  part  of  the  mortgage  debt,  the  reversal  only 
satisfied  the  debt  to  the  amount  of  the  bond,  and  appellants 
were  entitled  to  have  a  foreclosure  of  mortgage  to  satisfy 
their  claim  for  taxes.  See  section  6451,  B.  S.  1881.  Se- 
mans  v.  Harvey,  52  Ind.  331. 

The  finding  of  the  court  that  the  mortgage  was  satisfied 
was  contrary  to  the  undisputed  evidence  in  the  case,  and  the 
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court  erred  in  overruling  the  motion  for  a  new  trial,  and  for 
this  reason  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs,  and  instructions  to  the 
court  below  to  sustain  the  motion  for  a  new  trial,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Filed  Feb.  12, 1889. 


No.  13,550. 

Robinson  et  al.  i;.  Hughes. 

ExEUFnoN  FROM  EXECUTION. — Becoming  a  Householder  After  Levy. — Right 
io  CKotm  Exemption. — A  judgment  was  obtained  against  an  unmarried 
man,  who  was  not  a  householder.  His  property  was  levied  upon  under 
an  execution  issued  on  the  judgment,  and  advertised  for  sale.  Between 
the  date  of  the  levy  and  the  date  fixed  for  the  sale,  the  debtor  married 
and  became  a  bona  fide  householder,  and  claimed  the  property,  which 
was  of  less  value  than  six  hundred  dollars,  as  exempt. 

Held,  that  the  exemption  should  have  been  allowed,  and  its  denial  enti- 
tled the  debtor  to  enjoin  the  sale. 

From  the  Howard  Circuit  Court. 

J.  C.  BlacUidgey  W.  E.  Blacklidge  and  B.  C.  Moorij  for 
appellants. 

J.  F.  Morriaony  JB.  Vaile,  F,  Cooper  and  A.  Shewmon,  for 
appellee. 

Coffey,  J. — On  the  13th  day  of  November,  1885,  the  ap- 
pellants^ Robinson  and  Robinson,  recovered  a  judgment  in  the 
Howard  Circuit  Court,  on  a  promissory  note,  against  the  ap- 
pellee for  the  sum  of  $182.05.  An  execution  was  issued  by 
the  clerk  of  said  court  on  said  judgment  and  placed  in  the 
hands  of  the  defendant,  McReynolds,  who  at  the  time  was  the 
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sheriff  of  Howard  county.  The  execution  was  duly  levied 
upon  the  property  of  the  appellee  by  said  sheriff  and  was  by 
him  advertised  for  sale. 

At  the  time  said  judgment  was  rendered,  and  at  the  time 
the  property  of  the  appellee  was  levied  upon  and  advertised 
for  sale,  the  appellee  was  single  and  was  not  a  householder, 
but  between  the  date  of  levy  and  the  date  fixed  for  sale,  he 
married  and  became  a  bona  fide  resident  householder  of  the 
State  of  Indiana.  He  tendered  to  said  sheriff  the  statutory 
schedule,  duly  verified,  and  demanded  that  his  property  be 
set  off  to  him  as  exempt  from  execution  and  sale,  the  same 
being  of  less  value  than  $600. 

The  sheriff  refusing  to  comply  with  such  demand,  this  ac- 
tion was  brought  to  enjoin  the  sheriff  from  selling  said 
property. 

The  court  below  held  that  the  appellee  was  entitled  to 
claim  his  property  as  exempt  from  levy  and  sale  on  said  judg- 
ment and  execution,  and  granted  the  injunction  as  prayed. 
From  this  ruling  the  defendants  in  said  action  appealed  to 
this  court,  and  by  proper  assignment  of  errors  call  in  ques- 
tion the  ruling  of  the  court  below. 

It  is  contended  by  the  appellants  that,  by  virtue  of  the 
levy,  they  acquired  a  specific  lien  on  the  property  of  the  ap- 
pellee and  the  right  to  sell  it  in  satisfaction  of  their  debt, 
and  that  the  appellee  could  not  by  any  act  of  his  divest 
such  lien. 

On  the  other  hand,  it  is  contended  by  the  appellee  that  the 
exemption  law  is  not  for  the  benefit  of  the  debtor,  but  that 
it  is  for  the  benefit  of  those  dependent  upon  him  for  support 
and  sustenance,  and  that  the  debtor,  for  their  benefit,  bag  the 
right  at  any  time  before  sale  to  claim  the  property  as  exempt 
from  execution  and  sale,  without  regard  to  the  time  when  he 
became  a  bona  fide  resident  householder  of  the  State. 

In  some  of  the  States  it  is  held  that  the  right  to  exemp- 
tion can  not  be  created  after  the  rights  of  creditors  have 
vested.     Bowker  v.  Collins^  4  Neb.  494 ;  Elston  v.  Robinson, 
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21  Iowa,  531 ;  Reinbach  v.  Walter,  27  111.  393 ;  Symonds  v. 
LappiUy  82  111.  213;  Thompson  v.  Pickely  20  Iowa,  490;  Hale 
V.  Heaslipf  16  Iowa,  451 ;  Bullene  v.  Hiatty  12  Kan.  98 ;  Rob- 
inson V.  Wilson,  15  Kan.  595;  Rix  v.  McHenry,  7  Cal.  89; 
MUls  V.  Spaulding,  50  Maine,  57 ;  Upman  v.  Second  Ward 
Bank,  15  Wis.  450. 

It  is  held  in  some  of  the  other  Slates  of  the  Union  that 
the  marriage  of  the  execution  defendant  after  levy  confers 
upon  him  the  right  to  claim  the  benefit  of  the  exemption 
laws.  1  Freeman  Executions,  section  222 ;  Watson  v.  Simp- 
son, 5  Ala.  233 ;  Thompson  Home,  and  Exemp.,  section  319 ; 
Irwin  V.  Lewis,  50  Miss.  363 ;  Trotter  v.  Dobbs,  38  Miss.  198 ; 
Letchford  v.  Gary,  52  Miss.  791 ;  Stone  v.  Darnell,  20  Texas, 
11;  Macmaniis  v.  Campbell,  37  Texas,  267. 

An  examination  of  these  authorities  will  reveal  the  tact  that 
the  question  always  depends  upon  the  construction  to  be 
given  to  the  numerous  statutes  upon  the  subject  of  exemp- 
tion, all  in  some  respects  differing.  The  precise  question 
here  involved  has  never,  to  our  knowledge,  been  decided  by 
this  court,  but  its  solution  must,  of  necessity,  depend  upon 
the  proper  construction  of  our  statute  providing  for  the  ex- 
emption of  property  from  levy  and  sale  on  execution. 

The  right  to  have  a  reasonable  amount  of  property  ex- 
empt from  execution  is  a  constitutional  right,  secured  to  every 
bona  fde  resident  householder  of  the  State.  As  the  quan- 
tity to  be  exempted  is  not  fixed  by  the  Constitution,  it  fol- 
lows that  it  must  be  fixed  by  the  Legislature.  It  has  been 
fixed  by  law  at  $600.  This  law  must  be  liberally  construed. 
Astley  V.  Capron,  89  Ind.  167 ;  Butner  v.  Bowser^  104  Ind. 
255. 

The  debtor  is  entitled  to  select  the  property  he  desires  to 
exempt  from  execution  and  sale,  and  he  may  file  his  sched- 
ule and  make  such  selection  at  any  time  before  sale.  Pate 
v.  Swann,  7  Blackf.  500 ;  Eltzroth  v.  Webster,  15  Ind.  21 ; 
State,  ex  rel,,  v.  Read,  94  Ind.  103. 

The  contention  of  the  appellants  that  because  the  levy 
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in  this  case  satisfied  the  execution^  they  are^  therefore^  en- 
titled to  sell  the  property,  can  not  be  maintained.  No  such 
conclusion  necessarily  follows  from  the  premises.  Where  a 
debtor  owns  more  than  $600  worth  of  property  a  levy  satis- 
fies the  execution  to  the  same  extent  it  is  satisfied  in  this 
case,  and  yet  it  is  fully  settled  by  the  above  authorities  that 
he  may  file  his  schedule  and  exempt  the  property  levied  upon 
from  sale  at  any  time  befoi*e  the  sale  is  actually  made,  and 
leave  the  sheriff  free  to  make  a  new  levy.  So  in  this  case, 
if  the  property  levied  on  is  set  off  to  the  appellee  under  his 
claim  to  have  it  exempt  from  execution,  it  will  be  the  duty 
of  the  sheriff  to  return  his  writ  unsatisfied,  leaving  the  ap- 
pellants free  to  sue  out  another  execution  on  their  judgment 
at  any  time. 

Our  statute,  in  terms,  secures  to  every  bond  fide  resident 
householder  of  the  State  (600  worth  of  property  as  exempt 
from  execution,  and  our  opinion  is,  that  the  appellee  in  this 
case,  coming  as  he  does  within  the  terms  of  the  statute,  is  en- 
titled to  claim  his  property  as  exempt  from  execution.  To 
hold  otherwise  would  be  to  create  an  exception,  which  the 
Legislature  did  not  in  terms  declare,  and  one  which  we  do 
not  feel  warranted  in  creating  by  construction. 

We  do  not  think  that  the  circuit  court  erred  in  granting 
the  injunction  sought  by  the  appellee. 

Judgment  affirmed. 

FUed  Feb.  12, 1889. 


NOVEMBER  TERM,  1888.  297 


Stults  el  al.  V,  Zabn. 


No.  13,460. 

Stults  et  al.  t?.  Zahn. 

Appeal  Bond. — Landlord  and  Tenant — Aeeruing  Bents, — LdabUiiycf  Obligan. 
— A  bond  executed  in  taking  an  appeal  from  a  judgment  of  a  justice  of 
the  peace  awarding  the  plaintiff  the  possession  of  real  estate  and  dam- 
ages for  its  detention,  covers  rents  accruing  pending  the  appeal,  whether 
it  purports  to  do  so  or  not  (sections  5236  and  1221,  B.  S.  1881) ;  and  the 
fact  that  the  appeal  is  dismissed  in  the  circuit  court,  without  a  judg- 
ment being  taken,  does  not  affect  the  liability  of  the  obligors. 

From  the  Huntington  Circuit  Court. 

-B.  Jf.  Oobb  and  C.  W.  Watkins,  for  appellants. 
B.  F.  Ibach  and  J.  Q.  Ibachy  for  appellee. 

Mitchell,  J. — ^This  was  an  action  by  Catharine  Zahn 
against  Stults  and  Meech,  to  recover  damages  upon  an  appeal 
bond  executed  by  the  defendants  in  order  to  perfect  an  ap- 
peal taken  by  Stults  from  the  judgment  of  a  justice  of  the 
peace  to  the  circuit  court  of  Huntington  county,  in  a  suit 
wherein  Mrs.  Zahn  was  the  plaintiff  and  Stults  defendant. 
By  the  judgment  of  the  justice  the  plaintiff  was  awarded  the 
possession  of  certain  'real  estate  which  Stults  occupied  as  her 
tenant,  and  also  thirty  dollars,  besides  her  costs,  as  damages. 

The  appeal  was  taken  on  the  2d  day  of  April,  1884,  to  the 
circuit  court,  and  on  the  7th  day  of  the  following  Novem- 
ber appellant  Stults  was  called  and  defaulted,  and  his  appeal 
dismissed.  The  proceedings  had  in  the  circuit  court  were 
duly  certified  to  the  justice  of  the  peace.  Stults  occupied 
the  leased  premises  pending  the  appeal  to  the  circuit  court. 
The  only  question  made  on  this  appeal  relates  to  the  amount 
of  damages  recoverable  on  the  appeal  bond,  in  view  of  the 
facts  above  recited. 

On  the  appellants'  behalf  it  is  contended  that  the  dismissal 
of  the  appeal  was  equivalent  to  the  rendition  of  a  judgment 
against  Stults  for  thirty  dollars  and  costs,  and  that  the  amount 
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of  the  judgment  recovered  before  the  justice  of  the  peace, 
with  interest  thereon,  was  the  full  measure  of  their  liability 
on  an  appeal  bond  which  stipulated  that  Stults  should  duly 
prosecute  his  appeal,  and  abide  by  and  pay  any  judgment 
and  costs  which  should  be  rendered  against  him.  Hence,  it 
is  argued,  the  court  below  erred  in  including  in  the  amount 
of  damages  assessed  the  rents  which  accrued  pending  the  ap- 
peal. This  position  is  not  maintainable.  We  have  no  doubt 
but  that  the  plaintiff  might  have  had  the  amount  of  dam- 
ages for  the  detention  of  the  premises  estimated  up  to  the 
time  the  case  was  disposed  of  in  the  circuit  court,  and  that, 
if  the  appeal  was  so  far  perfected  as  to  give  the  court  juris- 
diction, a  judgment  might  properly  have  been  entered  in 
that  court  for  the  whole  amount, including  rents  which  accrued 
pending  the  appeal.  Had  this  been  done,  the  judgment  ren- 
dered would  doubtless  have  been  conclusive  on  all  the  par- 
ties concerned.  That  the  case  was  dismissed  without  taking 
judgment,  did  not,  however,  adjudicate  anything,  nor  did  it 
in  any  way  affect  the  liability  of  the  parties  to  the  appeal 
bond,  which,  by  the  express  terms  of  the  statute,  section 
5236,  covers  damages  for  rents  accruing  pending  the  appeal. 
It  is  of  no  consequence  that  the  bond  did  not  by  its  terms 
purport  to  cover  the  accruing  rents.  The  parties  must  be 
held  to  have  contracted  with  reference  to  the  statute,  the 
provisions  of  which  became  as  much  a  part  of  the  bond  as  if 
they  had  been  expressly  incorporated  into  it.  Under  section 
1221,  R.  S.  1881,  the  parties  became  bound  to  the  full  extent 
contemplated  by  the  statute  requiring  the  bond,  ^ardey  v. 
Daileyy  112  Ind.  489;  Oraeter  v.  DeWolf,  112  Ind.  1;  Opp 
V.  TenEyok,  99  Ind.  345 ;  Jones  v.  Droneberger^  23  Ind.  74; 
atatey  ex  reL,  v.  Britton,  102  Ind.  214. 

We  do  not  know  why  the  appeal  was  dismissed,  nor  is  it 
important  to  inquire.  It  is  enough  to  know  that  an  appeal 
had  been  taken,  by  filing  the  bond  sued  on,  and  that  Stults 
retained  possession  of  the  leasehold  pending  the  appeal.  He 
failed  to  prosecute  his  appeal,  and  suffered  it  to  be  dismissed 
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after  it  had  accomplished  his  purpose,  as  we  must  assume. 
He  and  his  surety  on  the  bond  thereby  became  liable  for  the 
judgment  and  also  for  the  damages  pending  the  appeal. 

The  judgment  below  was  for  one  hundred  dollars.  An 
examination  of  the  record  shows  that  there  is  evidence  tend- 
ing to  support  the  finding  and  judgment. 

The  judgment  is  therefore  affirmed,  with  costs. 
FUed  Feb.  12, 1889. 


No.  13,596. 

Emery  et  al.  v.  Royal. 

JuamcB  OF  THE  Pbace. — Judgment, — The  conclusion  of  a  justice  of  the 
peace  in  a  case  tried  before  him  is  not  a  judgment  until  it  \r  entered  of 
record. 

Sake. — AtUuhment. — Judgment  Againat  Oamishee. — If  the  only  judgment 
rendered  against  an  attachment  defendant  is  a  personal  one,  the  garni- 
shee defendant  must  be  discharged,  and  any  judgment  against  him  is 
▼Old. 

Sams. — Payment  c^  Money  by  Ocamiahee, — Negligence, — It  is  the  duty  of  a 
garnishee  defendant  before  paying  money  to  know  that  a  proper  judg- 
ment has  been  rendered ;  and  if  through  his  negligence  he  sustains  loss, 
he  must  bear  it. 

Same. — IRiterate  Penon. — Exwmnation  qf  Reeordi. — Reasonable  diligence 
requires  that  a  person  who  can  not  read  shall  procure  one  who  can  read 
to  examine  the  record  to  ascertain  whether  or  not  a  judgment  has  been 
rendered  against  him. 

Compromise. — Nudum  Pauctum, — Where  a  compromise  is  agreed  upon,  and 
one  party  agrees  to  pay  the  other  a  certain  sum  in  satisfaction  of  a 
claim  which  the  latter  is  making  against  the  former,  there  must  be  some 
foundation  for  the  claim,  or  the  agreement  is  a  nudum  pactum^  and  not 
enforceable. 
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Same. — QamUhmenL — Jiisfiee  of  PeoM, —  LiabilUy  on  Bond. — ^Where  one 
summoned  as  a  garnishee  in  a  proceeding  before  a  justice  of  the  peace, 
assuming  that  a  judgment  has  been  rendered  against  him,  when  in  fact 
there  is  none,  voluntarily  pays  to  the  justice  the  amount  of  a  promis- 
sory note  which  he  owes  to  the  principal  defendant,  and  afterwards  has 
to  pay  the  amount  of  the  note  to  an  assignee  thereof,  in  the  absence  of 
fraud  he  has  no  cause  of  action  upon  the  justice's  bond,  and  a  compro- 
mise agreement  made  by  the  justice  and  his  sureties  to  repay  him  the 
amount  recovered  by  the  assignee  is  without  consideration,  and  not 
enforceable. 

From  the  Greene  Circuit  Court. 

J.  D.  Alexander,  H,  W.  Letainger,  A.  0,  Gavins,  E.  H.  C, 
OavinB  and  W.  X.  CamnSy  for  appellants. 
W.  W.  Moffeti  and  C.  E.  Dams,  for  appellee. 

Bebkshire^  J. — The  appellee  recovered  judgment  in  the 
court  below  for  (90.60. 

There  are  several  errors  assigned. 

The  first  and  only  one  which  we  shall  consider  is,  that  the 
court  erred  in  overruling  the  demurrer  to  the  complaint. 
The  complaint  is  in  two  paragraphs. 

The  following  is  the  substance  of  the  first  paragraph :  The 
appellant  Emery  was  a  justice  of  the  peace  in  Jackson  town- 
ship, Greene  county,  Indiana,  and  the  other  appellants  sureties 
on  his  official  bond ;  that  an  action  was  commenced  by  one 
Dukes  against  one  Hamblin  before  said  justice,  together  with 
attachment  proceedings,  and  that  the  appellee  and  one  Fry 
were  summoned  as  garnishees ;  that  such  proceedings  were 
had  before  said  justice  that,  on  the  5th  day  of  July,  1881, 
judgment  was  rendered  against  said  Hamblin  for  $37  and 
costs,  in  all  $50,  and  against  the  appellee  and  Fry  for  $51 ; 
that  the  judgment  against  appellee  and  Fry  was  upon  a  note 
which  they  had  executed  to  one  Crow,  and  which  the  said 
justice  in  said  action  determined  to  be  the  property  of  the 
said  Hamblin ;  that  the  appellee  was  the  principal  in  said 
note  and  Fry  his  surety ;  that,  as  principal,  he  paid  the 
said  judgment  in  full  against  Fry  and  himself  to  said  justice; 
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that  said  justice  wholly  failed  to  enter  the  said  judgment 
against  appellee  and  Fry  upon  his  docket,  and  the  evidence 
thereof  was  not  preserved  for  appellee's  protection  ;  that  the 
said  not«  afterwards  came  into  the  hands  of  a  firm  known  as 
McKee  Bros.,  who  brought  suit  thereon  against  the  appellee 
and  said  Fry ;  that  the  appellee,  being  unable  to  read  writing, 
was  ignorant  of  the  fact  that  said  judgment  had  not  been  re- 
corded ;  that  because  of  the  failure  of  said  justice  to  make  a 
record  of  said  judgment  so  rendered  against  the  appellee,  he 
was  without  evidence  thereof,  and  because  of  such  want  of  evi- 
dence the  McKees  recovered  a  judgment  against  him  for  $72, 
including  costs,  and  he  was  compelled  to  pay  $20  attorney 
fees  in  defence  of  said  action ;  that  he  notified  the  appellants 
that  he  intended  to  sue  them  upon  the  official  bond  of  said 
justice  because  of  said  breach  of  duty  by  the  said  justice, 
unless  speedy  compensation  was  made  to  him ;  that  the  ap- 
pellants asked  for  time  to  consider  the  matter  before  deciding 
as  to  what  they  would  do,  to  which  the  appellee  assented ; 
that  afterwards  the  appellants  notified  the  appellee  that  they 
had  had  a  consultation,  and  taken  the  advice  of  counsel,  and 
were  willing  to  pay  to  him  an  amount  equal  to  the  judgment, 
including  costs,  recovered  by  the  McKees,  and  $15  of  the 
amount  expended  by  him  in  the  employment  of  counsel  to 
defend  said  action,  in  all  $92.50,  if  he  would  abandon  his 
right  of  action  on  said  bond  and  refrain  from  bringing  suit ; 
that  he  accepted  said  proposition,  abandoned  his  right  of  ac- 
tion, and  did  not  institute  said  suit. 

The  second  paragraph  is  substantially  like  the  first,  with 
some  additional  allegations.  It  alleges  that  the  said  justice 
informed  the  appellee  that  he  had  rendered  judgment  against 
said  Hamblin,  Fry  and  the  appellee,  in  favor  of  said  Dukes, 
for  the  full  amount  of  said  note — $51 ;  that  in  this  statement 
the  said  justice  made  a  mistake;  that  he  had  rendered  no 
judgment  against  the  appellee  and  Fry ;  that  the  appellee 
being  unable  to  read,  and  knowing  that  the  said  justice  usu- 
ally entered  his  judgments  on  his  docket,  did  not  examine 
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the  same;  but  relied  on  what  the  justice  told  him,  and,  acting 
upon  the  mistaken  impression  thus  formed,  and  being  the 
principal  in  the  said  note,  paid  to  the  said  justice  for  said 
Dukes,  on  said  supposed  judgment,  said  sum  of  $51,  on  the 
—  day  of  September,  1881,  and  that  said  justice,  acting  un- 
der the  impression  that  he  had  rendered  said  judgment,  ac- 
cepted and  received  said  money  as  payment  on  said  supposed 
judgment;  that  the  appellee  did  not  discover  that  said  judg- 
ment had  not  been  recorded  until  after  the  McKees  sued 
him  on  said  note,  in  which  action  they  recovered  a  judgment 
against  him,  which,  together  with  his  attorney's  fees,  amounted 
to  $94. 

The  demurrer  is  not  separate  to  each  paragraph,  but  is  a 
demurrer  to  the  whole  complaint,  the  cause  of  demurrer  be- 
ing that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

In  this  instance  the  form  of  the  demurrer  does  not  become 
material,  because  if  one  paragraph  of  the  complaint  is  bad 
the  other  is  necessarily  so. 

This  action  is  not  brought  on  the  official  bond  of  the  jus- 
tice, but  is  grounded  upon  an  agreement  of  compromise 
which  it  is  claimed  the  parties  entered  into. 

The  first  question  that  presents  itself  is,  whether  the  alle- 
gations of  the  complaint  show  the  appellee  to  have  been  the 
holder  of  such  a  claim  or  demand,  the  release  or  abandon- 
ment of  which  afforded  to  the  appellants  a  valuable  consid- 
eration for  the  obligation  which  it  is  averred  they  entered 
into;  if  not,  then  the  complaint  was  bad,  and  the  court 
should  have  sustained  the  demurrer  thereto. 

Justices  courts  are  courts  of  limited  and  inferior  jurisdic- 
tion ;  this  is  well  settled  in  Indiana,  and  probably  in  all  of  the 
other  States.  In  Indiana  they  have  only  such  jurisdiction  as 
the  statute  gives  to  them,  and  in  each  case  facts  necessary  to 
jurisdiction  must  affirmatively  appear.  Neimnany.  Manning^ 
89  Ind.  422 ;  Wilkinson  v.  Moore,  79  Ind.  397 ;  Hopper  v. 
Lucas,  86  Ind.  43;  Doctor  v.  Hartman,  74  Ind.  221 ;  Rich- 


NOVEMBER   TERM,  1888.  303 

Emery  et  cU,  v.  Royal. 

ards  V.  Reed,  39  Ind.  330;  Ohio,  etc.,  R.  R,  Ca.  v.  Hanna, 
16  Ind.  391 ;  Willey  v.  Strickland,  8  Ind.  453;  Hollingaworth 
V,  Stone,  90  Ind.  244. 

Section  1489,  R.  S.  1881,  reads  as  follows:  "When  a  suit 
shall  be  dismissed,  judgment  confessed,  the  verdict  of  a  jury 
returned,  or  the  defendant  be  in  actual  custody,  judgment 
shall  be  entered  and  signed  immediately ;  in  all  other  cases 
judgment  shall  be  entered  and  signed  within  four  days  after 
the  trial." 

It  is  only  by  his  record  that  the  justice  speaks;  he  may 
announce  his  conclusion,  but  until  that  conclusion  is  entered 
upon  his  docket  and  his  signature  affixed  thereto,  there  is  no 
judgment.  Board,  etc.,  v.  Cutter,  7  Ind.  6 ;  Rtigle  v.  Weston^ 
23  Ind.  588 ;  Galbraith  v.  Sidener,  28  Ind.  142. 

The  complaint  alleges  that  Justice  Emery  rendered  a  judg- 
ment against  the  appellee  and  Fry  as  garnishees  but  failed  to 
record  it.     The  allegation  is  self-destructive. 

The  averments  in  the  complaint  disclose  the  fact  that  the 
justice  did  not  render  a  judgment  against  Fry  and  the  ap- 
pellee. And  the  facts  as  disclosed  by  the  complaint  further 
show,  that  had  the  justice  rendered  a  judgment  against  the 
garnishees,  his  action  would  have  been  without  authority  of 
law  and  void. 

Section  936,  R.  S.  1881,  reads  as  follows :  "  Final  judg- 
ment shall  not  be  rendered  against  the  garnishee  until  the 
action  against  the  defendant  in  attachment  is  determined ; 
and  if  the  plaintiff  fails  to  recover  judgment  either  against 
the  defendant  or  the  garnishee,  the  garnishee  shall  be  dis- 
charged and  recover  his  costs." 

From  our  understanding  of  the  complaint,  there  was  no 
judgment  rendered  by  the  justice  in  the  attachment  proceed- 
ings against  the  principal  defendant. 

As  we  understand  the  first  paragraph  of  the  complaint,  the 
judgment  that  was  rendered  against  Hamblin  was  a  personal 
judgment. 

And  the  averment  in  the  second  paragraph  is  to  the  effect 
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that  the  justice  informed  the  appellee  that  he  had  rendered 
a  personal  judgment  against  all — that  is^  Hamblin,  Fry  and 
the  appellee. 

The  rendition  of  a  personal  judgment  against  HambliD, 
the  principal  defendant,  without  a  judgment  in  the  proceed- 
ings in  attachment,  was  equivalent  to  a  dismissal  of  the  at- 
tachment proceedings.  Lowry  v.  MeGee,  75  Ind.  508 ;  Smith 
V.  Scoit,  86  Ind.  346 ;   Wright  v.  Manns,  111  Ind.  422. 

After  rendering  the  personal  judgment  against  Hambliu, 
the  justice  had  but  one  thing  else  to  do,  and  that  was  to 
render  a  judgment  discharging  the  garnishees  and  that  they 
recover  costs.  If  he  did  anything  else,  his  proceedings  were 
void  for  want  of  jurisdiction. 

It  was  incumbent  on  the  appellee  before  paying  money  to 
the  justice  to  fully  inform  himself  as  to  the  kind  of  judgment 
which  had  been  rendered  against  Hamblin,  the  principal  de- 
fendant, and  it  is  nowhere  averred  that  he  did  not  know. 
Richardson  v.  Hickman^  22  Ind.  244 ;  Schoppenhaat  v.  Boll- 
man,  21  Ind.  280. 

The  appellee  was  bound  to  know  the  law,  and  to  know, 
therefore,  that  if  there  was  a  personal  judgment  only  against 
the  principal  defendant,  there  could  be  no  valid  judgment 
against  him  as  garnishee. 

But  independent  of  the  result  as  to  the  principal  defend- 
ant, appellee  was  bound  to  know  for  himself  that  the  pro- 
ceedings were  regular  as  to  him  and  that  a  proper  judgment 
had  been  rendered.  Harmon  y,  Birchard,  8  Blackf.  418; 
Newman  v.  Manning,  89  Ind.  422  ;  Toledo,  ete.^  R,  W.  Go.  v. 
McNulty,  34  Ind.  531. 

The  appellee  having  suffered  loss  because  of  a  want  of  in- 
formation as  to  a  matter  about  which  it  was  his  duty  to  be 
informed,  the  loss  sustained  must  be  attributed  to  his  own 
negligence,  and  he  himself  mast  bear  it,  unless  some  legal 
excuse  is  shown  for  his  lack  of  information. 

The  complaint  does  not  allege  any  legal  excuse. 

The  facts  alleged  in  the  complaint  do  not  amount  to  a 
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fraud^  and  no  other  excuse  is  suggested.  It  is  true  there  is 
an  allegation  in  the  complaint  that  the  justice  informed  the 
appellee  that  he  had  rendered  a  judgment  against  him^  and 
that  the  appellee  could  not  read^  and  relied  on  what  the  jus- 
tice said  to  him^  but  this  of  itself  comes  far  short  of  a  fraud. 
Every  misrepresentation  or  false  statement  does  not  consti- 
tute a  fraud. 

The  law  requires  of  every  person  the  exercise  of  reason- 
able care  and  diligence  in  the  ordinary  affairs  of  life^  and^ 
failing  in  this^  if  loss  ensues^  he  himself  must  bear  it^  and 
not  another.  DuUon  v.  Clapper,  53  Ind.  276 ;  Clodfelter  v. 
Hulett,  72  Ind.  137. 

The  use  of  reasonable  diligence  required  that  the  appellee 
command  the  services  of  some  one  who  could  read  to  examine 
the  justice^s  docket  for  him^  and  if  the  circumstances  were 
such  as  to  prevent  him  from  so  doing,  the  complaint  should 
have  alleged  the  circumstances. 

There  is  no  averment  in  the  complaint  that  the  appellee 
asked  the  justice  to  read  from  his  docket  and  that  the  justice 
refused;  nor  is  it  averred  that  the  justice  knew  of  the  ap- 
pellee's inability  to  read,  and  purposely  deceived  him. 

All  adjustments  byway  of  compromise  must,  like  all  other 
agreements,  rest  upon  a  valuable  consideration  or  they  can 
not  be  enforced. 

Where  a  compromise  is  agreed  upon,  and  one  party  agrees 
to  pay  the  other  a  certain  sum  of  money  in  satisfaction  of  a 
claim  or  demand  which  the  latter  is  making  against  the 
former,  there  must  be  some  foundation  for  the  claim  or  de- 
mand, otherwise  the  agreement  to  pay  will  be  e^nudum pactum; 
not  that  there  must  be  an  unquestioned  legal  right,  because 
in  that  event  there  would  be  no  occasion  to  compromise ;  the 
claim  or  demand  must  be  one  the  enforcement  of  which  in 
the  courts  is  doubtful.  Janris  v.  Sutton,  3  Ind.  289 ;  Schnell 
V.  NeUy  17  Ind.  29;  Spahr  v.  Hollingshead,  8  Blackf.  415; 
Smith  V.  Boruffy  75  Ind.  412 ;  Goy  v.  Stueker,  31  Ind.  161 ; 
Vol.  117.— 20 
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Kidder  v.  Blake^  45  N.  H.  530  ;  Pitkin  v.  Noyes,  48  N.  H. 
294;  North  v.  Forest,  15  Conn.  400;  AtUhony  y.  Boyd,^ 
Atl.  Rep.  701 ;  Emmittsbwrgh  R,  R.  Co.  v.  Donoghue,  67 
Md.  383;  Demars  v.  MuHser-Sauntry  Land  Co.,  37  Minn. 
418. 

The  claim  or  demand  made  by  the  appellee  had  no  foun- 
dation to  rest  upon,  either  in  fact  or  in  law.  The  payment 
which  he  made  to  the  justice  was  a  voluntary  payment. 
There  was  no  writ  or  other  process  against  his  property,  and, 
so  far  as  the  complaint  shows,  no  one  was  even  asking  pay- 
ment of  him.  Toledo,  etc.,  R.  W.  Co.  v.  McNulty,  supra; 
Richardson  v.  Hickman,  22  Ind.  244;  Drake  Attachment, 
section  711. 

The  litigation  with  the  McKees  was  because  of  the  failure 
of  the  appellee  to  pay  to  them  what  was  justly  their  due,  and 
which  should  have  been  paid  without  suit. 

The  payment  made  by  the  appellee  was  not  the  result  of 
mistake,  either  on  his  part  or  that  of  the  justice ;  the  appel- 
lee intended  to  pay,  and  the  justice  intended  to  receive;  the 
money. 

We  do  not  mean  to  be  understood  as  intimating  that,  un- 
der any  circumstances,  a  justice  of  the  peace  would  be  liable 
^n  his  official  bond  on  account  of  a  false  representation.  We 
have  not  considered  that  question,  as  it  does  not  become  neces- 
sary in  this  case. 

The  facts  stated  in  the  complaint  do  not  constitute  a  cause 
of  action. 

The  judgment  is  reversed,  with  costs,  and  the  court  below 
directed  to  sustain  the  demurrer  to  the  complaint. 

Filed  Feb.  12, 1889. 
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The  State,  ex  rel.  Lowery,  v.  Davis  et  al. 

Evidence. — Deed. — Secondary  Evidence  of  Contents. — A  proper  fonndation 
must  be  laid  before  secondary  evidence  of  the  contents  of  a  deed  is  ad- 
missible. 

County  Recorder. — Negligence. — Nominal  Damages. — A  recorder  of  deeds 
who  is  guilty  of  a  breach  of  duty  is  liable  only  for  nominal  damages, 
unless  the  plaintiff  proves  an  actual  loss. 

Same. — Liability  to  Lien- Holder. — Where  a  recorder  negligently  so  records 
a  deed,  reserving  a  lien,  as  to  make  the  amount  of  the  lien  two  hundred 
dollars  when  it  should  be  five  hundred,  he  is  not  liable  beyond  nominal 
damages,  unless  the  plaintiff  proves  that  he  can  not  collect  the  full 
amount  of  the  lien  from  the  person  who  assumed  its  payment. 

From  the  Madison  Circuit  Court. 

M.  A.  Chipman,  for  appellant. 

C.  L,  Henry  and  H.  C.  Ryan,  for  appellees. 

Elliott,  C.  J. — This  case  is  here  for  the  second  time. 
Stale,  ex  rel.,  v.  Davis,  96  Ind.  539.  The  present  appeal 
brings  before  us  the  ruling  of  the  trial  court  denying  a  new 
trial. 

The  appellant  offered  evidence  of  the  contents  of  a  deed, 
but  at  the  time  the  evidence  was  offered  no  foundation  had 
been  laid  for  the  introduction  of  secondary  evidence.  There 
was,  therefore,  no  error  in  excluding  the  offered  testimony. 

The  jury  returned  a  verdict  in  favor  of  the  relator  for  one 
dollar,  and  his  counsel  insists  that  this  finding  decides  all 
questions  in  his  favor,  and  that,  consequently,  the  assessment 
of  the  amount  of  recovery  should  have  been  at  least  three 
hundred  dollars.  We  can  not  accept  this  theory.  The  re- 
corder who  is  guilty  of  a  breach  of  duty  is  only  liable  for 
nominal  damages,  unless  the  plaintiff  proves  an  actual  loss. 
It  is  quite  clear,  therefore,  that  a  verdict  for  nominal  dam- 
ages does  not  necessarily  decide  all  material  questions  in 
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favor  of  the  plaintiff,  for,  on  the  contrary,  it  really  decides 
that  he  suffered  nothing  more  than  a  nominal  injury. 

A  plaintiff  can  not  recover  of  a  recorder,  and  the  sureties 
on  his  official  bond,  more  than  nominal  damages,  unless  he 
proves  an  actual  loss,  and  to  prove  this  he  must  show,  iu 
such  a  case  as  this,  that  he  could  not  have  collected  the 
amount  of  his  lien  from  the  party  who  assumed  to  pay  it. 
In  other  words,  where  a  recorder  negligently  so  records  a 
deed,  reserving  a  lien,  as  to  make  the  amount  of  the  lien  two 
hundred  dollars  when  it  should  be  five  hundred,  he  is  not 
liable  beyond  nominal  damages,  unless  the  plaintiff  proves 
that  he  can  not  collect  the  full  amount  of  the  lien  from  the 
person  who  assumed  its  payment.  If  the  person  who  under- 
took to  pay  remains  liable  and  solvent,  then  the  money  most 
be  collected  from  him  and  not  from  the  recorder  and  his 
sureties. 

Judgment  affirmed. 

Filed  Feb.  18, 1889. 
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Underwood  et  al,  v.  Bobbins  et  al. 

Will.— Term  "  Legal  HeirsJ*—  When  Qmstnied  to  Mean  "  CkUd  or  CkUdrtn/* 
— The  term  "  legal  heirs  "  will  be  construed  to  mean  "  child  or  chil- 
dren "  when  it  clearly  appears  from  the  will  that  the  testator  used  it 
in  that  sense. 

Same.— Ft/?  C<matrued.^DegeenL^Kin  of  the  Half-Blood.'-K  testator  be- 
queathed to  his  daughter  a  sum  of  money,  directing  that  it  be  pat  at 
interest  and  the  principal  paid  to  her  when  she  became  twenty-one 
years  of  age,  or  the  day  of  her  marriage ;  '^  but  if  she  should  die  with- 
out legal  lieii-s,  or  before  she  reaches  twenty-one  years,  her  share  of  my 
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estate  shall  be  given  by  my  executor  to  mj  mother,  brothers  and 
sisters,  or  their  representatiyes,  share  and  share  alike." 
Hdd,  that  the  term  "  legal  heirs  "  was  used  in  its  limited  sense  of  '^  child 
or  children/'  and  upon  the  death  of  the  legatee,  an  infant  and  unmarried) 
after  the  death  of  the  testator's  mother,  brothers  and  sisters,  the  chil- 
dren of  the  latter  are  entitled  to  the  estate  to  the  exclusion  of  the  lega- 
tee's brother  and  sister  of  the  half-blood. 

From  the  Jay  Circuit  Court. 

J.  M.  Haynes,  for  appellants. 

J.  W.  Headingtouy  J.  J.  M.  LaFolktte  and  J.  F.  LaFollette, 
for  appellees. 

Coffey,  J. — Charles  Sumption  died  testate  in  the  year 
1865,  leaving  a  widow,  Martha  Sumption,  and  one  child, 
Mary  Alfaretta  Sumption.  By  his  will  he  bequeathed  all  his 
property  to  his  widow,  Martha,  except  fifteen  hundred  dol- 
lars, which  he  bequeathed  to  his  said  daughter  in  the  follow- 
ing terms : 

"  I  give  and  bequeath  to  my  daughter,  Mary  Alfaretta, 
the  sum  of  fifteen  hundred  dollars  of  my  personal  estate,  to 
be,  by  my  executor  hereinafter  named,  put  at  interest,  the 
principal  of  which  to  be  paid  to  her  when  she  shall  arrive  at 
the  age  of  twenty-one 'years,  or  the  day  of  her  marriage,  shall 
it  please  Almighty  God  to  spare  her  to  see  cither ;  but  if  she 
should  die  without  legal  heirs,  or  before  she  reaches  twenty- 
one  years,  her  share  of  my  estate  shall  be  given  by  my  said 
executor  to  my  mother,  brothers  and  sisters,  or  their  repre- 
sentatives, share  and  share  alike.'' 

The  widow,  Martha,  subsequently  married  Isaac  Under- 
wood, by  whom  she  had  two  children,  viz.,  Charles  E.  Un- 
derwood and  Josephine  Underwood,  and  then  departed  this 
life  before  the  death  of  the  said  Mary  Alfaretta  Sumption. 

Mary  Alfaretta  Sumption  departed  this  life  before  she  ar- 
rived at  the  age  of  twenty-one  years,  unmarried  and  without 
issue.  Isaac  Underwood  took  letters  of  administration  on 
her  estate,  and  filed  his  final  settlement  with  the  Jay  Circuit 
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Court,  reporting  for  distribution  the  sum  of  one  thousand  and 
eighty-six  dollars  and  ninety-three  cents. 

The  appellees,  who  are  the  nephews  and  nieces  of  the  said 
Charles  Sumption,  deceased,  filed  a  petition  in  the  Jay  Cir- 
cuit Court,  praying  that  said  money  be  distributed  among 
them,  to  the  exclusion  of  the  said  Charles  E.  and  Josephine 
Underwood,  as  the  representatives  of  the  brothers  and  sisters 
of  the  said  Charles  Sumption,  deceased,  the  mother  and  the 
brothers  and  sisters  having  departed  this  life  before  the  death 
of  the  said  Mary  Alfaretta.  The  court,  upon  proof  of  the 
facts  alleged  in  said  petition,  granted  the  prayer  of  the  peti- 
tioners, and  ordered  said  fund  distributed  among  them,  to  the 
exclusion  of  Charles  E.  and  Josephine  Underwood. 

Charles  E.  Underwood  and  Josephine  Underwood  appeal 
to  this  court,  by  their  guardian,  and  urge  that  the  order  of  the 
court  below  in  excluding  them  in  the  distribution  of  said 
monev  was  erroneous. 

The  question  involved  in  the  case  depends  upon  the  con- 
struction of  the  will  of  Charles  Sumption.  It  is  contended 
by  the  appellants  that  in  the  bequest  to  Mary  Alfaretta  Sump- 
tion, the  term  "without  legal  heirs,^'  is  used  in  its  ordinary 
legal  acceptation,  while  it  is  contended  'by  the  appellees  that 
the  term  was  used  to  signify  "child  or  issue." 

The  primary  object  in  construing  wills  is  to  ascertain  the 
intention  of  the  testator.  In  doing  this  the  words  used  in 
the  will  are  to  be  given  their  ordinary  legal  meaning,  unless 
it  is  clearly  made  to  appear  by  the  context  that  they  were 
used  in  a  different  sense. 

The  term  "  legal  heirs  *'  will  be  construed  to  mean  "  child 
or  children,"  when  it  clearly  appears  from  the  will  that  the 
testator  used  it  in  that  sense.  Jones  v.  Miller,  13  Ind.  337 ; 
Ruaing  v.  Rmingy  25  Ind.  63 ;  Rapp  v.  MatthiaSy  35  Ind.  332 ; 
Broion  v.  Harmon,  73  Ind.  412  ;  Ridgeway  v.  Lanphear,  99 
Ind.  251 ;   Milleti  v.  Ford,  109  Ind.  159. 

In  the  case  of  Jones  v.  Miller^  supra,  the  bequest  was :  "  To 
Samuel  Stephen,  my  son,  with  the  following  exceptions,  viz.: 


NOVEMBER  TERM,  1888.  311 

Underwood  et  cU.  v.  Bobbins  ei  <d. 

I  give  to  Paulina  Miller  and  Alexander  Miller,  the  heirs  of 
Nancy  Miller,  my  daughter,  one  dollar  each.  *  *  *  j  farther 
direct  that  if  the  aforesaid  Samuel  Stephen,  my  son,  should 
decease  without  a  lawful  heir  or  heirs,  that  all  that  part  of 
my  estate,  both  real  and  personal,  set  off  for  the  said  Samuel 
Stephen,  shall  be  divided  in  equal  shares  between  the  afore- 
said Paulina  Miller  and  Alexander  Miller/' 

It  was  held  that  the  term  ^^awful  heirs ''  was  used  in  its 
limited  sense  of  child  or  heirs  of  the  body  of  Samuel 
Stephens. 

The  language  used  in  the  will  now  under  consideration  is 
not  essentially  different  from  the  language  of  the  will  above 
set  out.  In  construing  this  will  we  must  not  lose  sight  of  the 
fact  that  Mary  Alfaretta  could  not  die  "  without  lawful  heirs'* 
so  long  as  the  appellees  in  this  case  were  living,  if  we  use  the 
term  "  lawful  heirs  "  in  its  ordinary  legal  sense. 

To  hold  that  the  term  "  legal  heirs  "  was  used  by  the  tes- 
tator in  this  will  in  its  ordinary  legal  sense,  would  be  to  hold 
that  Charles  Sumption  was  directing  a  division  of  his  estate 
among  parties  who  had  departed  this  life  before  the  death 
of  his  daughter,  Alfaretta,  for  there  could  be  no  &ilure  of' 
legal  heirs  in  that  sense  as  long  as  the  nephews  and  nieces 
lived. 

We  think  that  the  term  "  legal  heirs  "  in  the  will  of  Charles 
Sumption  was  used  in  its  limited  sense  of  "  child  or  children." 

Having  reached  that  conclusion,  we  do  not  think  the  cir- 
cuit court  erred  in  distributing  the  money  in  the  hands  of  the 
administrator  among  the  appellees  to  the  exclusion  of  the  ap- 
pellants. 

Judgment  affirmed. 

Filed  Feb.  13, 1889. 
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Harshman  v.  Mitchell. 

BeaIj  Estate. — Contract  to  Convey, — Specific  Performance. — Demand, — Where 
one  who  has  contracted  to  convey  real  estate  repudiates  the  contract,  or 
denies  the  right  of  the  other  to  receive  a  deed,  a  demand  for  a  convey- 
ance is  not  necessary  before  a  suit  to  enforce  specific  performance. 

Same. — Defendant  not  Required  to  Make  Demand, — A  party  who  is  brought 
into  court  as  a  defendant  and  challenged  to  litigate  matters  in  contro- 
versy, is  not  required  to  make  a  demand  which  might  be  necessary  if  he 
were  the  moving  party. 

Same. — Tenant  in  Common, — Bight  to  Specific  Performance  by  Co-  Tenant.— One 
tenant  in  common,  who  has  become  the  owner  by  assignment  of  a  title 
bond  executed  by  himself  and  his  co-tenant,  may,  upon  performing  the 
conditions  of  the  bond,  enforce  specific  performance  of  the  contract  to 
convey  against  his  co-tenant. 

From  the  Clinton  Circuit  Court. 

J.  N.  Sims,  for  appellant. 

Jl  F.  Kent  and  J.  W.  MerrUt,  for  appellee. 

Mitchell,  J. — Harshman  commenced  an  action  for  par- 
tition, alleging  that  he  and  the  defendant  Mitchell  were  the 
owners  as  tenants  in  common  of  certain  real  estate  in  Clinton 
county. 

The  defendant  answered  by  a  general  denial,  and  also  set 
up  by  way  of  cross-complaint,  that,  prior  to  the  12th  day  of 
December,  1872,  the  plaintiff  and  cross-complainant  were  the 
owners  as  tenants  in  common  of  the  real  estate  described  in 
plaintiff's  complaint,  and  that  on  the  above  mentioned  date 
they  sold  and  conveyed  the  same,  by  title  bond,  to  Bazzle 
Bailev  for  the  nominal  consideration  of  three  thousand  del- 
lars,  which,  according  to  a  stipulation  written  in  the  bond, 
was  to  be  paid  by  procuring  certain  notes,  executed  by  the 
plaintiff  Harshman,  and  for  the  payment  of  which  he  alone 
was  liable,  amounting  to  about  forty-one  hundred  dollars,  to 
be  surrendered  up  and  cancelled,  whereupon  the  obligors  in 
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the  bond  bound  themselves  upon  reasonable  request  to  exe- 
cute to  the  obligee,  Bailey,  his  heirs  or  assigns,  a  good  and 
sufficient  warranty  deed  in  fee  simple  for  the  land  in  con- 
troversy. 

It  was  alleged  that  the  title  bond  had  been  duly  assigned  for 
a  valuable  consideration  by  Bailey  to  the  cross-complainant, 
and  that  he  had  fully  performed  the  condition  of  the  bond 
by  procuring  the  notes  therein  mentioned,  and  by  causing 
them  to  be  cancelled  and  duly  surrendered  up  to  the  plaintiff, 
Harshman.  He  prayed  as  relief  that  the  plaintiff  be  decreed 
to  specifically  perform  the  obligation  imposed  upon  him  by 
the  bond,  and  that  he  be  required  to  donvey  his  apparent 
undivided  interest  in  the  real  estate  to  the  cross-complainant. 

Bailey  also  became  a  party,  and  by  appropriate  pleadings 
sought  to  have  the  assignment  of  the  title  bond  to  Mitchell 
set  aside.  The  facts  as  specially  found  by  the  court  are  not 
materially  variant  from  those  set  forth  in  the  cross-complaint, 
as  above  summarized,  and  upon  the  facts  so  found  the  court 
stated  conclusions  of  law  and  rendered  judgment  according 
to  the  prayer  of  the  cross-complainant. 

It  is  contended  on  the  appellant's  behalf  that  the  judg- 
ment must  be  reversed,  because  it  was  not  alleged  in  the 
cross-complaint  nor  found  by  the  court  that  a  demand  had 
been  made  for  a  deed  before  filing  the  cross-complaint. 

Ordinarily  a  demand  for  a  conveyance  is  necessary  before 
a  suit  can  be  maintained  to  enforce  specific  performance  of  a 
contract  to  convey  real  estate,  but  the  purpose  of  a  demand 
is  to  give  the  party  bound  to  convey  the  opportunity  of 
making  a  deed  without  being  subjected  to  the  costs  and  in- 
convenience of  a  suit.  If,  therefore,  it  appears  that  the  party 
thus  bound  has  repudiated  the  contract,  or  denies  the  right  of 
the  other  to  receive  a  deed,  a  demand  is  unnecessary.  Burns 
V.  Fox,  113  Ind.  205;   Gutsinger  v.  Ballard,  115  Ind.  93. 

Besides,  a  party  who  is  brought  into  court  by  his  adver- 
sary and  challenged  to  litigate  matters  in  controversy,  is  un- 
der no  obligation  to  make  a  demand   which  might  be  neces- 
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sary  under  other  circumstances,  if  he  were  the  moving  party. 
Stix  V.  Sadler,  109  Ind.  254. 

It  is  contended  next  that  the  bond  relied  on  is  the  joint 
obligation  of  Harshman  and  Mitchell,  and  that  the  assign- 
ment to  the  latter  by  Bailey  united  the  right  of  action  and 
the  liability  on  the  bond  in  one  and  the  same  person,  and 
that  hence  the  cross-complainant  liad  no  right  to  enforce 
specific  performance  against  the  appellant. 

This  view  is  not  maintainable.  Although  both  joined  in 
the  bond  to  Bailey,  the  obligation  to  convey  the  land,  upon 
the  performance  of  the  contract  on  his  part,  was  several 
Notwithstanding  Harshman  and  Mitchell  were  tenants  in 
common,  neither  could  have  conveyed  for  the  other.  The 
rule  that  the  release  of  one  joint  obligor  discharges  the  other 
has  no  application  to  a  case  like  the  present.  The  assign- 
ment of  the  bond  to  the  cross-complainant  discharged  his 
separate  obligation  to  convey  his  undivided  interest  in  the 
land,  and  when  he  performed  the  condition,  and  caused  the 
appellant's  notes  to  be  cancelled  and  surrendered  up  to  him, 
there  remained  no  obstacle  in  the  way  of  the  specific  enforce- 
ment of  the  several  obligation  of  the  appellant  to  convey  his 
individual  interest  in  the  land  to  the  assignee  of  the  bond. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  13, 1889. 
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No.  13,594. 

Wilson  v.  Buell. 

SpeciaIi  Finding. — Part  of  lUcord. — A  special  finding  made  by  the  court 
apon  the  request  of  the  parties  becomes  a  part  of  the  record,  without 
more. 

FoBMEB  AixJUDiCATiON. — Condusivenets  of, — An  adjudication  in  a  prior 
action  is  conclusive  not  only  as  to  what  was  actually  decided  therein, 
but  also  as  to  every  other  matter  which  the  parties  might  have  litigated 
in  the  case. 

Sams. — ContracL — Merger. — The  judgment  in  an  action  upon  a  contract 
merges  the  contract  as  a  cause  of  action  for  all  existing  breaches,  and 
another  action  therefor  can  not  be  maintained. 

Same. — Parties. — ^To  make  a  judgment  effective  as  a  bar  to  a  subsequent 
action,  it  is  not  necessary  that  the  parties  to  both  actions  shall  be  iden- 
tical. It  is  sufficient  if  the  parties  to  the  pending  action  were  before 
the  court  in  the  prior  action  and  bound  by  the  judgment  therein  ren- 
dered. 

Same. — Jomt  and  Several  Liability  of  Defendants. — A  plaintiff,  although 
his  complaint  counts  upon  a  joint  obligation,  has  the  right  to  offer  evi- 
dence to  show  a  separate  liability  as  to  one  of  the  defendants,  and,  this 
being  so,  the  judgment  rendered  in  the  action  will  be  a  bar  to  a  subse- 
quent action  against  one  counting  upon  his  separate  liability. 

From  the  SheUby  Circuit  Court. 

E.  P.  Ferris,  W.  W.  Spencer  and  /.  S.  Ferris,  for  appellant. 
T.  B.  Adams  and  i.  T,  Michener,  for  appellee. 

Bebkshire,  J. — ;Thi8  ease  was  tried  by  the  court,  and  at 
the  request  of  both  parties  there  was  a  special  finding  made. 
Counsel  for  the  appellee  contend  that  the  special  finding  is 
not  properly  in  the  record,  and  is  therefore,  in  effect,  but  a 
general  finding. 

Counsel's  contention  is  not  tenable.  The  record  shows 
that,  at  the  proper  time,  both  plaintiff  and  defendant  re- 
quested a  special  finding ;  this  is  all  that  the  statute  requires. 

Upon  the  facts  as  found  the  court  stated  its  conclusions  of 
law  in  favor  of  the  appellee. 
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The  appellant  excepted  to  the  conclusions  of  law,  and 
judgment  was  rendered  for  the  appellee. 

The  appellant  appeals  and  assigns  three  errors,  as  follows: 

1.  The  court  erred  in  overruling  the  demurrer  to  the 
third  paragraph  of  answer. 

2.  The  court  erred  in  overruling  the  demurrer  to  the 
fourth  paragraph  of  answer. 

3.  The  court  erred  in  each  of  its  conclusions  of  law  upon 
the  facts  as  found. 

We  are  not  called  upon  to  consider  the  second  alleged 
error,  for  the  reason  that  the  court  found  against  the  appel- 
lee upon  the  issue  tendered  by  the  fourth  paragraph  of  an- 
swer. 

The  third  paragraph  of  answer  reads  as  follows :  "And 
for  further  answer  the  defendant  says,  that  heretofore,  to  wit, 
September  29th,  1884,  in  this  court  the  said  Greenville  Wil- 
son impleaded  the  defendant  and  Robert  Wagner  in  an  ac- 
tion for  the  same  identical  debts  and  causes  of  action  as  are 
set  forth  in  the  case  at  bar,  the  same  identical  debts  and 
causes  of  action  being  pleaded  in  the  complaint  as  were 
pleaded  and  charged  in  the  complaint  in  the  action  first 
brought  as  aforesaid,  and  none  other ;  that  afterwards  such 
proceedings  were  had  in  said  cause  that  this  defendant  and 
said  Wagner  joined  issue  in  said  action  with  said  plaintiff 

upon  said  complaint,  and  afterwards,  to  wit,  ,  1885, 

and  before  the  commencement  of  this  suit,  upon  the  trial  of 
the  issues  so  joined  in  said  cause,  being  the  same  matters  as 
are  here  joined  in  the  case  at  bar,  it  was  adjudged  by  the 
court  that  the  said  plaintiff  took  nothing  as  against  this  de- 
fendant, and  that  this  defendant  recover  of  and  from  said 
plaintiff  his  costs  and  charges  in  said  behalf  laid  out  and 
expended ;  but  that  said  plaintiff  should  have  and  recover 

of  and  from  said  Wa2;ner  the  sum  of  | ,  and  the  costs 

of  the  action,  wliioh  .said  judcfnients  are  in  full  force  and  un- 
reversL'd.     Wherefore  he  demands  judgment." 

We  have  been  unable  to  dii?cover  any  infirmity  in  this  par- 
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agraph  of  answer.  It  is  in  the  form  ordinarily  used  in  plead- 
ing a  former  recovery. 

Counsel  for  the  appellant  contend  that  the  answer  does  not 
show  with  sufficient  definiteness  that  the  matters  litigated  in 
the  former  action  were  the  same  that  are  involved  in  this  ac- 
tion ;  that  it  was  not  sufficient  to  allege  that  the  contract 
counted  upon  in  the  former  action  was  the  same  contract 
sued  upon  in  the  present  action^  but  to  make  the  answer  good 
it  was  necessary  that  it  contain  an  averment  that  the  breaches 
complained  of  were  the  same. 

We  have  carefully  examined  the  authorities  cited  and  do 
not  think  they  support  counsePs  position. 

The  law  is  well  settled  in  Indiana,  by  an  unbroken  line  of 
cases  from  the  organization  of  this  court  to  the  present,  that 
ati  adjudication  in  a  prior  action  is  a  determination  not  only 
as  to  what  was  actually  decided  therein,  but  also  as  to  every 
other  matter  which  the  parties  might  have  litigated  in  the 
case.  Fischli  v.  Fischliy  1  Blackf.  360;  Vail  v.  Rinehart, 
105  Ind.  6 ;  Elmood  v.  Beymer,  100  Ind.  50.4 ;  Richardson 
V.  Jones,  58  Ind.  240. 

If  at  the  time  of  the  prior  action  the  contract  sued  upon 
had  been  broken  in  other  particulars  than  those  alleged  in 
the  complaint,  the  judgment  is  none  the  less  a  bar  as  to  them 
than  it  would  have  been  if  they  had  been  included  in  the 
complaint.     Ehoood  v.  Beymer,  supra. 

The  proceedings  in  the  former  action  merged  the  contract 
and  all  rights  of  action,  because  of  breaches  thereof,  into  the 
judgment.  Freeman  Judg.,  sections  215,  216,  240;  Gould 
V,  Hayden,  63  Ind.  443;  Crosby  v.  Jeroloman,  37  Ind.  264, 
see  pp.  277-8;  Oity  of  North  Vernon  v.  Voegler,  103  Ind. 
314;  Indiana,  etc,  R.  W.  Co.  v.  Koons,  105  Ind.  507. 

But  if  the  position  taken  by  counsel  was  a  tenable  one,  the 
answer  would  be  good.  It  alleges  that  the  debts  and  causes 
of  action  sued  upon  are  the  same  identical  debts  and  causes 
of  action  that  were  litigated  and  determined  in  the  former  ac- 
tion, and  this  is  equivalent  to  an  allegation  that  the  breaches 
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of  the  contract  complained  of  in  the  present  action  are  the 
same  as  in  the  former  action. 

But  it  is  contended  that  the  parties  to  the  two  actions  must 
be  identical. 

We  are  not  of  this  opinion.  If  the  position  assumed  is  a 
correct  one,  the  effect  of  a  former  recovery  could  be  avoided 
in  every  case  by  the  addition  of  a  party  not  before  the  court 
in  the  first  action,  or  by  omitting  one  of  the  parties  thereto. 
All  that  is  required  in  relation  to  parties  is,  that  the  parties 
to  the  pending  action  were  before  the  court  in  the  prior  ac- 
tion and  bound  by  the  judgment  therein  rendered.  The  law 
in  this  particular  is  so  well  settled  as  not  to  require  a  cita- 
tion of  authorities.     See  Richardson  v.  Jones,  supra. 

The  complaint  is  in  two  paragraphs ;  the  substance  of  the 
first  is,  that,  on  December  12th,  1879,  the  plaintiff  delivered 
to  the  defendant  two  checks  on  the  First  National  Bank  of 
New  York,  amounting  to  $1,050,  with  the  request  that  the 
defendant  take  the  same  to  one  of  the  banks  in  Shel])yville 
and  procure  the  money  thereon  for  the  plaintiff;  that  the 
defendant  did,  on  said  day,  procure  thereon  the  sum  of 
$1,049  in  cash  for  the  plaintiff;  and  that,  on  the  1st  day  of 
January,  1880,  the  plaintiff  requested  payment  of  the  de- 
fendant, which  was  refused,  and  that  he  converted  the  money 
to  his  own  use,  and  that  said  sum  is  due  and  wholly  unpaid. 

The  second  paragraph  charges  that,  on  the  12th  day  of 
December,  1879,  the  defendant  obtained  for  the  plaintiff 
$1,049,  and  on  the  1st  day  of  January,  1880,  the  plaintiff 
requested  payment,  which  was  refused  by  the  defendant. 

The  complaint  in  the  former  action,  as  set  out  in  the  special 
finding  of  the  court,  was  entitled,  Greenville  Wilson  v.  Israel 
Buell  and  Robert  Wagner,  and  was  in  three  paragraphs,  but 
one  of  which  we  need  consider. 

This  paragraph,  in  substance,  was,  that  the  defendants  were 
indebted  to  the  plaintiff  in  the  sum  of  $1,600  for  money  had 
and  received  of  the  plaintiff  on  the  12th  day  of  December, 
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1879,  and  that  the  same  was  due  and  wholly  unpaid,  though 
payment  had  often  been  requested. 

The  special  finding  of  the  court  shows  that  the  defendants 
filed  several  paragraphs  of  answer,  one  of  which  was  the 
general  denial;  that  the  cause  was  put  at  issue  by  the  filing 
of  a  reply,  and  afterwards  submitted  to  a  jury,  who  returned 
a  verdict  in  favor  of  the  plaintiff  and  against  the  defendant 
Wagner  for  the  sum  of  $260,  and  a  verdict  against  the  plain- 
tiff and  for  the  defendant  Buell. 

It  further  appears  in  the  special  finding  that  the  evidence 
given  in  this  case  was  the  same  as  that  given  in  the  former 
case,  and  that  the  facts  which  were  submitted  to  the  jury  were 
the  same. 

If  the  matters  in  issue  in  this  suit  might  have  been  liti- 
gated and  determined  in  the  former  action,  then  unquestion- 
ably the  court  was  right  in  its  conclusions  of  law. 

The  first  paragraph  of  the  complaint  in  the  first  action  was 
a  common  count  for  money  had  and  received.  Any  evidence 
tending  to  prove  that  the  appellee  had  received  money  on  the 
appellant's  account,  which  he  was  under  legal  obligation  to 
repay,  was  admissible  in  support  of  the  complaint. 

"We  think  there  can  be  no  question  but  that  evidence  which 
tended  to  prove  that  on  the  12th  day  of  December,  1879,  the 
appellant  delivered  to  the  appellee  two  checks  on  the  First 
National  Bank  of  New  York,  amounting  to  $1,050,  with  the 
request  that  the  appellee  take  them  to  one  of  the  banks  in 
Shelby  ville  and  procure  the  money  on  them  for  the  appellant, 
and  that  the  appellee  on  the  same  day  realized  $1,049  from 
the  checks,  and  that  upon  demand  he  refused  to  account  to 
the  appellant  for  the  money,  would  have  been  very  pertinent 
to  support  a  common  count  for  money  had  and  received. 

But  it  is  contended  that  the  complaint  in  the  former  action 
counted  on  a  joint  obligation  against  the  appellee  and  Wag- 
ner, while  the  present  action  is  on  the  separate  obligation  of 
the  appellee. 

In  Carmien  v.  Whitaker,  36   Ind.   509,  the   action   was 
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brought  before  a  justice  of  the  peace.  The  cause  of  action 
was  as  follows :  "Andrew  Whitaker  and  George  H.  Cox,  to 
Curtis  C.  Carmien,  Dr.,  to  160J  bushels  of  potatoes,  at  |1.05 
per  bushel— $168.52.     June  1st,  1868." 

There  was  a  trial  before  the  justice,  and  a  judgment  against 
both  of  the  defendants.  Whitaker  alone  appealed  to  the  cir- 
cuit court. 

The  circuit  court  refused  to  hear  evidence  tending  to  prove 
the  separate  and  sole  liability  of  Whitaker,  the  competency 
of  which  was  the  only  question  presented  to  this  court.  This 
was  held  to  be  error,  and  the  judgment  reversed.  We  quote 
from  the  opinion  :  *^  We  hold  that  the  plaintiff  was  warranted 
in  introducing  evidence  to  show  the  joint  liability  of  Whit- 
aker and  Cox,  or  the  separate  liability  of  Whitaker.  The 
sections  of  the  code  above  referred  to  tiuthorized  the  court 
to  render  judgment  for  or  against  one  or  more  plaintiffs  or 
defendants,  but  this  can  not  be  done  unless  evidence  can  be 
introduced  to  show  who  is  or  is  not  liable  to  a  judgment,  or 
to  recover  in  the  action." 

In  Terwilliger  v.  Murphy^  104  Ind.  32,  the  appellee  sued 
the  appellant  and  two  others  before  a  justice  to  recover  the 
value  of  a  quantity  of  drain  tile  alleged  to  have  been  sold  to 
them ;  the  result  of  the  trial  was  a  separate  judgment  against 
Frank  Terwilliger,  the  appellant,  for  $88.56 ;  he  appealed  to 
the  circuit  court,  and  a  judgment  was  there  rendered  against 
him  for  $88.45,  and  he  then  appealed  to  this  court.  The  only 
question  presented  to  this  court  was  as  to  the  suflSciency  of 
the  evidence  to  support  the  finding.  The  point  made  was, 
that  in  a  joint  action  against  three  persons  it  was  error  to 
admit  evidence  tending  to  show  a  separate  liability  as  to  one. 
The  ruling  was  approved,  and  the  judgment  of  the  court  be- 
low affirmed. 

Murray  v.  Ebright,  50  Ind.  362,  was  an  action  to  recover 
the  value  of  a  horse  alleged  to  have  been  sold  by  the  appel- 
lant to  the  appellee  and  one  Sohn.  In  that  case  this  court 
says :  "  Where  several  persons  are  sued  upon  what  is  alleged 
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to  be  the  joint  contract  of  all,  yet  if,  in  proof,  it  turns  out  to 
be  the  contract  of  one  or  more  of  them,  but  not  all,  the 
plaintiff  is  entitled  to  judgment  against  the  one  or  more 
whose  contract  it  turns  out  to  be,  the  same  as  if  the  one  or 
more  only  had  been  sued." 

In  Hubbell  v.  Woolf,  15  Ind.  204,  it  is  held,  that  in  ac- 
tions upon  contract  under  our  code,  whether  joint  or  several, 
or  joint  only,  the  plaintiff  may  recover  against  those  of  the 
defendants  as  to  whom  a  good  cause  of  action  is  made  out, 
though  he  fail  as  to  the  others.  See  Fitzgerald  v.  Genter,  26 
Ind.  238. 

Richardson  v.  Jones,  supra,  is  very  much  like  the  case  at 
bar.  Richardson  sued  Jones  to  recover  an  amount  he  claimed 
to  be  due  him  for  legal  services  rendered.  Jones  answered 
that  Richardson  had  brought  an  action  against  one  Powell 
and  himself  in  the  Bartholomew  Circuit  Court,  and  sought  a 
recovery  for  the  same  legal  services,  and  that  such  proceed- 
ings were  had  that  the  defendants  obtained  judgment  against 
the  plaintiff  for  costs.  To  this  paragraph  of  answer  the  plain- 
tiff demurred,  and  his  demurrer  was  overruled.  The  cause 
was  tried  and  a  judgment  rendered  for  the  defendant,  and  the 
plaintiff  appealed.  The  question  presented  to  this  court  was, 
whether  the  answer  to  which  the  court  below  overruled  the 
demurrer  was  a  good  answer.  The  action  of  the  court  below 
was  approved  and  the  judgment  affirmed. 

We  quote  from  the  opinion  given  in  the  case: 

"  It  can  not  be  questioned,  it  seems  to  us,  that,  under  the 
provisions  of  our  practice  act,  the  matters  in  issue  between 
the  appellant  and  appellee  in  this  suit  might  have  been  liti- 
gated by  and  between  them,  in  the  appellant's  action  against 
the  appellee  and  said  Powell.  Nor  can  it  be  doubted,  we  think, 
that,  if,  in  said  former  action,  the  appellant  had  shown,  by 
sufficient  evidence,  that  the  appellee  alone  was  indebted  to 
him  on  the  account  in  suit,  the  appellant  would  have  been 
Vol.  117.— 21 
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clearly  entitled,  under  our  code  of  practice,  to  a  judgment 
against  the  appellee,  as  if  he  only  had  been  sued." 

The  causes  of  action  in  the  former  and  present  actions  be- 
ing substantially  the  same,  the  judgment  in  the  former  case 
for  the  appellee  is  a  perfect  bar  to  the  present  action. 

The  judgment  is  aiBrmed,  with  costs. 

Filed  Feb.  13,  1889. 
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BsAii  Estate. — Pard  Contract  of  Exchange, — Performance, — SUUtUeofFraitdL 
— Estoppel, — Where  parties  enter  into  a  parol  agreement  to  exchange 
part  of  their  respective  lots  for  the  purpose  of  rectifying  and  straight- 
ening the  boundary  lines,  and  the  agreement  is  fally  carried  into  effect 
and  possession  surrendered,  the  transfer  is  valid,  and  the  parties  are  es- 
topped from  asserting  title  to  the  ground  .which  they  have  respectively 
exchanged. 

From  the  Posey  Circuit  Court. 

W.  P.  Edson  and  F.  P.  Leonard,  for  appellants. 
A.  P.  Hovey,  G.  V.  Menzies  and  E.  M,  Spen'cer,  for  ap- 
pellees. 

Elliott,  C.  J.— In  1872  William  Foshee  and  Charles 
Leonard  were  the  owners  of  lots  in  the  city  of  Mount  Vernon, 
and  in  that  year  they  entered  into  an  agreement  to  exchange 
part  of  their  respective  lots  for  the  purpose  of  rectifying  and 
straightening  the  boundary  lines  of  their  lots.  During  that 
year  this  agreement  was  carried  into  effect.  A  new  dividing 
line  was  agreed  upon,  a  division  fence  erected,  and  Foshee,  in 
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pursuance  of  his  agreement,  graded  and  gravelled  a  street 
in  front  of  Leonard's  property.  Foshee  was  placed  in  pos- 
session of  the  parcel  of  land  now  claimed  by  the  appellants, 
and  Leonard  was  put  in  possession  of  the  parcel  which  it  was 
agreed  he  should  receive  in  exchange. 

The  law  is  decisively  and  plainly  with  the  appellees.  The 
agreement  for  the  exchange,  although  in  parol,  is  not  within 
the  statute  of  frauds,  because  it  was  not  only  partly  performed, 
but  was  completely  executed.  Leonard  acquired  a  complete 
and  perfect  title.  There  was,  in  effect,  a  valid  parol  parti- 
tion, fully  executed,  and  also  an  effectual  establishment  of 
a  boundary  line,  so  that  the  transfer  was  as  effective  as  if  it 
had  been  made  by  deed.  Bruce  v.  Osgood^  113  Ind.  360; 
Wright  v.  Jones,  105  Ind.  17;  HauhW  3fcComa8,  98  Ind. 
460;  Gay  v.  Parpart,  106  U.  S.  679 ;  Kinaey  v.  Satterthwaite, 
88  Ind.  342 ;  3Iain  v.  Killinger,  90  Ind.  165. 

In  addition,  there  is  present  the  element  of  estoppel,  which 
eflfectually  precludes  Leonard  or  his  heirs  from  asserting 
title.     Pitcher  v.  Dove,  99  Ind.  175. 

The  proper  offer  of  proof  was  not  made,  and,  therefore,  no 
question  is  presented  on  the  ruling  denying  the  appellants 
the  right  to  propound  the  interrogatory  which  they  proposed 
to  ask  Mattie  L.  Tate. 

Judgment  affirmed. 

FUed  Feb.  14, 1889. 
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Appeal. — Amount  Involved. — The  statute  limiting  appeals  to  the  Supreme 

Court  to  cases  inyolvlng  fifty  dollars  and  more,  does  not  apply  to  actions 

commenced  in  the  circuit  court,  but  only  to  actions  originating  before  a 

justice  of  the  peace  or  mayor  of  a  city. 

\i^  9U  Pleading. — Demurrer. — A  demurrer  addressed  to  an  entire  pleading  con- 

149    72  taining  one  good  paragraph  should  be  overruled. 

Trial. — Failure  of  Ptaintiff^s  Testimony  to  Suppoii  Complaint. — Dimiaal  (^ 
Action. — Inatruciing  Jury  to  Return  Verdict. — A  cause  should  not  be  dis- 
missed on  motion  of  the  defendant  because  the  plaintiff's  testimony  does 
not  sustain  the  complaint;  but,  after  the  close  of  the  evidence,  the  de- 
fendant may,  if  it  is  not  sufficient,  ask  that  the  jury  be  instructed  to  re- 
turn a  verdict  in  his  favor. 

Municipal  Cokforation. — Negligence. —  SideumJk. —  Visible  Defect.— Om- 
trilnUoiy  Negligence. — A  city  is  not  liable  to  one  who  sustains  an  injury 
by  reason  of  a  defective  sidewalk,  if  the  latter  could  have  avoided  the 
injury  by  looking,  and  shows  no  excuse  for  failing  to  look. 

From  the  Marshall  Circuit  Court. 

A.  C,  Caprorif  for  appellant. 
V.  P.  Kirk,  for  appellee. 

Coffey,  J. — This  was  a  suit  to  recover  damages  on  ac- 
count of  an  injury  sustained  by  the  appellee,  occasioned  by 
the  alleged  defective  and  dangerous  condition  of  the  streets 
in  the  city  of  Plymouth.  The  complaint  is  in  three  para- 
graphs, differing  in  no  material  respect  except  in  the  descrip- 
tion of  the  condition  of  said  streets. 

A  demurrer  was  filed  to  the  complaint  by  the  appellant, 
which  was  overruled,  and  an  exception  taken. 

Issues  were  formed  and  a  trial  had  by  jury,  which  resulted 
in  a  verdict  and  judgment  for  the  appellee  for  the  sum  of 
twenty-five  dollars. 

The  appellee  has  filed  a  written  motion  in  this  court  to  dis- 
miss the  appeal,  because  the  amount  involved,  exclusive  of 
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interest  and  costs^  does  not  exceed  fifty  dollars.  The  statute 
limiting  appeals  to  cases  involving  fifly  dollars  and  upwards 
does  not  apply  to  cases  commenced  in  the  circuit  court.  It 
applies  to  cases  originating  before  a  justice  of  the  peace  or 
the  mayor  of  a  city  only ;  and  as  this  case  was  commenced 
in  the  circuit  court  the  motion  must  be  overruled. 

The  errors  assigned  in  this  court  are  : 

1st.  That  the  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

2d.  That  the  court  erred  in  overruling  the  motion  of  ap- 
pellant to  dismiss  the  action ;  and^ 

3d.  That  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  demurrer  to  the  complaint  is  joints  and  is  directed  to 
the  complaint  as  a  whole. 

While  the  first  paragraph  is,  perhaps,  defective  in  not  al- 
leging that  the  injury  occurred  without  the  fault  or  negli- 
gence of  the  appellee,  the  second  and  third,  we  think,  state  a 
good  cause  of  action,  and  the  court  did  not,  therefore,  err  in 
overruling  the  demurrer.  Where  a  demurrer  is  addressed  to 
an  entire  pleading  containing  one  good  paragraph,  it  should 
be  overruled.  Stanford  v.  Davis,  54  Ind.  45  ;  Washington 
Tp.  v.  Bonneyy  45  Ind.  77 ;  Jewett  v.  Honey  Greek  Draining 
Co.y  39  Ind.  245 ;  Jeffersonmlle,  etc.,  R.  R.  Co.  v.  Cox,  37 
Ind.  325. 

It  appears  by  the  record  that,  after  the  appellee  had  testi- 
fied in  the  cause,  the  jury  was  excluded  from  the  court-room, 
at  the  request  of  the  appellant,  and  it  then,  by  counsel, 
moved  the  court  to  dismiss  the  action,  upon  the  ground  that 
her  testimony  did  not  sustain  the  complaint.  This  motion 
was  overruled  and  excepted  to.  In  this  the  court  did  not 
err.  After  the  close  of  the  testimony  in  the  cause,  if  the  ap- 
pellant was  of  the  opinion  that  it  was  not  sufficient  to  sus- 
tain a  verdict  for  the  appellee,  it  should  have  asked  the  court 
to  instruct  the  jury  to  return  a  verdict  in  its  favor. 

The  facts  in  this  case,  as  they  appear  by  the  evidence  in 
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the  record,  are,  that  Plum  street,  in  the  city  of  Plymouth, 
runs  north  and  south.  Jefferson  street  runs  east  and  west, 
crossing  Plum  street  near  the  Vandalia  Railroad.  At  the 
time  the  injury  complained  of  was  incurred  by  the  appellee, 
workmen  were  engaged  in  grading  and  gravelling  both  these 
streets,  and  they  were  in  an  unfinished  condition.  A  few 
weeks  before  the  injury,  one  Thompson  caused  a  sidewalk  to 
be  constructed  on  the  north  side  of  Jefferson  street,  termi- 
nating on  Plum  street.  At  the  point  where  said  sidewalk 
terminated  on  Plum  street  it  was  nine  inches  high.  From 
that  point  there  was  no  street  crossing  as  yet  constructed,  bat 
the  sidewalk  was  left  the  proper  height  to  join  onto  one  when 
the  city  should  finish,  grading  Plum  street.  There  were  three 
lights  in  the  neighborhood  of  the  sidewalk— one  not  more 
than  one  hundred  feet  from  the  west  end  of  the  same.  Thev 
were  all  burning  at  the  time  the  injury  occurred,  and  there 
was  nothing  to  prevent  the  appellee  from  seeing  that  the  side- 
walk terminated  at  Plum  street,  and  that  there  was  no  street 
crossing  at  that  point.  Without  looking,  the  appellee  walked 
off  the  west  end  of  said  sidewalk,  and  either  sprained  or  dis- 
located her  ankle. 

It  is  not  necessary  to  decide  whether,  under  the  circum- 
stances,  the  city  of  Plymouth  was  guilty  of  negligence  in 
permitting  the  sidewalk  to  remain  in  the  condition  it  was, 
duriug  the  process  of  grading  Plum  street,  as  it  is  settled 
beyond  dispute,  in  this  State,  that  where  one  party  sues  an- 
other to  recover  on  account  of  an  injury  occasioned  by  the 
negligence  of  the  latter,  the  former  must  allege  and  prove 
that  his  negligence  did  not  contribute  to  the  injury. 

A  person  is  bound  to  exercise  the  faculties  with  which  he 
is  endowed  by  nature,  and  if  he  fails  to  look,  without  excase, 
when  by  so  doing  an  injury  could  be  avoided,  if  he  is  injured 
he  can  not  recover  in  a  suit  for  such  injury. 

This  rule  is  so  well  settled  in  this  State  that  it  is  unneces- 
sary to  cite  authorities  to  prove  it. 

The  appellee  knew  that  there  was  no  crossing  at  Plum 
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street^  and  all  that  was  necessary  to  avoid  the  injury  of  which 
she  complains  was  to  look.  This  she  admits  she  was  not  do- 
ing when  the  injury  occurred. 

In  oar  opinion  the  verdict  of  the  jury  was  not  sustained 
by  the  evidence^  and  the  court  erred  in  refusing  to  grant 
a  new  trial. 

The  judgment  of  the  court  below  is  reversed^  at  the  costs 
of  the  appellee^  with  instructions  to  grant  a  new  trial,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Hied  Feb.  14, 1889. 


No.  14,430. 

Sullivan  v.  Jones. 

Assault  and  Batteby. — ComplairU  for  Damages. — Veniue, — A  complaint 
.  for  damages  for  assaalt  and  battery  need  not  state  the  county  in  which 
the  assault  was  committed. 

From  the  Johnson  Circuit  Court. 

H.  N.  8paan,  T.  W.  Woollen  and  D.  D.  Bantay  for  appellant. 
T.  Hannaf  G.  if.  Overstreet  and  A,  B.  Hunter ^  for  appellee. 

Olds,  J. — This  is  an  action  for  damages  for  assault  and 
battery.  The  only  error  assigned  is,  that  neither  para- 
graph of  the  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action. 

The  complaint  is  in  two  paragraphs,  and,  omitting  the 
caption,  the  first  paragraph  is  as  follows : 

"  William  C.  Jones  complains  of  John  E.  Sullivan,  Thomas 
O'Neal,  John  Ferriter  and  Jerry  Sullivan,  and  says  that  the 
defendants,  on  the  27th  day  of  August,  1886,  in  a  rude,  in- 
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solent  and  angry  manner^  unlawfully  touched,  struck,  beat 
and  wounded  the  plaintiff  to  his  damage  one  thousand  dol- 
lars. Wherefore  said  plaintiff  demands  judgment  in  the  sum 
of  one  thousand  dollars/' 

The  second  paragraph  cqntains  the  same  material  allega- 
tions of  fact. 

The  only  objection  urged  to  either  paragraph  of  complaint 
is,  that  they  do  not  state  the  venue,  and  no  authorities  are 
cited  in  support  of  this  position  of  counsel. 

It  is  not  necessary  that  they  should  do  so.  It  is  sufficient 
to  allege  the  facts  constituting  the  cause  of  action,  and  it  is 
not  necessary  to  state  the  county  in  which  the  unlawful  acts 
were  committed.  Morria  v.  CfeweZ,  90  Ind.  143 ;  2  Chitty 
Plead.,  612 ;  3  Works  Pr.,  pp.  28-29 ;  Benson  v.  Bacon,  99 
Ind.  156. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs,  and  five  per  cent,  damages. 

Filed  Feb.  14, 1889. 


No.  13,608. 

Winstandley  v.  Crim,  Auditor. 

School  Fund  Mortgage. — Sale. — InjuTUstion, — Secret  Vendor^s  Lien, — Ne^- 
ligenee  of  Auditor, — A  complaint  to  enjoin  a  sale  of  land  by  a  county 
auditor  to  satisfy  a  school  fund  mortgage,  which  shows  that  the  plain- 
tiff, after  the  mortgage  was  executed,  purchased  the  land  under  the 
foreclosure  of  a  secret  vendor's  lien  antedating  the  mortgage,  and  alleles 
that  the  plaintiff,  at  the  time  the  mortgage  was  executed,  held  a  judg- 
ment against  the  mortgagor,  but  makes  no  claim  of  title  under  that 
judgment,  and  alleges  further  that  the  auditor  in  taking  the  mortgage 
failed  to  require  an  oath  of  tlie  mortgagor,  and  a  certificate  of  the  clerk 
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and  recorder,  t^^at  the  land  was  unincumbered,  and  also  failed  to  have 
the  property  appraised,  as  provided  by  law,  is  not  sufficient  to  entitle 
the  plaintiff  to  an  injunction  or  to  avoid  the  mortgage.  For  the  com- 
plaint in  full,  see  opinion. 

From  the  Lawrence  Circuit  Court. 

M.  F.  Dunn  and  G,  G.  Dunn,  for  appellant. 
W.  H.  Martiny  for  appellee. 

Berkshike^  J. — This  is  an  action  to  obtain  a  perpetual 
injunction. 

The  court  below  sustained  a  demurrer  to  the  complaint; 
the  appellant  refused  to  amend,  and  judgment  was  rendered 
against  him  for  want  of  a  good  complaint. 

The  only  error  assigned  is  the  sustaining  of  the  demurrer 
to  the  complaint. 

There  are  two  exhibits,  marked  A  and  B,  filed  with  the 
complaint,  but  as  they  are  not  the  foundation  of  the  action 
they  are  wholly  immaterial  and  will  not  receive  further  at- 
tention. 

The  character  of  the  averments  in  the  complaint  is  such 
that  we  can  not  do  better  than  to  copy  the  complaint.  Omit- 
ting the  title,  it  reads :  "  The  plaintiff  herein,  William  C. 
Winstandley,  complains  of  Isaac  H.  Crim,  auditor  of  Law- 
rence county,  and  says  that  heretofore,  to  wit,  on  June  11th, 
in  the  year  1885,  he,  plaintiff,  becaine  the  purchaser  at  sheriff's 
sale  of  the  following  described  lands,  situate  in  Lawrence 
county,  Indiana,  to  wit :  The  northeast  quarter  of  the  south- 
east quarter  of  section  seven  (7),  town,  four  (4)  north,  of 
range  one  (1)  west,  containing  forty  (40)  acres;  that  the 
sheriff  of  Lawrence  county  thereupon  issued  to  him  a  cer- 
tificate of  purchase  therefor,  which  said  certificate  he,  plain- 
tiff, held  until  the  same  was  merged  in  the  deed  hereinafter 
mentioned ;  that  said  lands  were  sold  upon  a  decree  foreclos- 
ing a  vendor's  lien  thereon  in  favor  of  this  plaintiff,  in  a  suit 
heretofore  tried  in  the  Lawrence  Circuit  Court,  wherein  this 
plaintiff  was  plaintiff,  and  Milton  N.  Moore,  Austin  Bass 
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and  Wesley  Rout  were  defendants^  wherein  it  was  expressly 
directed  and  decreed  that  the  rights  of  this  plaintiff  were 
prior  and  paramount  to  the  rights  of  said  Moore^  Bass  and 
Kout ;  and  it  was  also  expressly  found  and  decreed  that  as 
to  the  sum  of  two  hundred  dollars,  with  interest  thereon 
accrued  from  May  24th,  1887,  said  sum  and  interest,  rep- 
resented by  a  note  signed  by  Austin  Bass  and  payable  to 
Wesley  Rout,  of  said  date,  was  due  this  plaintiff,  and,  being 
for  purchase-money  of  the  lands  hereinbefore  described,  was 
a  vendor's  lien  upon  said  lands  and  a  first  and  paramount 
lien  to  all  others ;  and  plaintiff  says  that  said  note  at  said 
date  and  long  prior  thereto,  and  prior  to  the  execution  of  the 
mortgage  hereinafter  mentioned  and  herein  complained  of, 
was  a  first  lien  upon  the  lands  herein  and  in  said  moiigage 
described ;  and  plaintiff  says  that,  subsequently,  said  sum  of 
money  remaining  due  and  unpaid,  he  caused  an  order  of  sale 
to  be  issued  upon  said  decree,  and  your  petitioner  says  that 
the  defendant  Isaac  Crim,  auditor  of  Lawrence  county,  act- 
ing in  his  official  capacity,  has  caused  the  said  lands  to  be 
advertised  for  sale,  Monday,  March  22d,  1886,  to  satisfy  a 
pretended  mortgage  to  the  common  school  fund,  and  will, 
unless  restrained  and  enjoined  from  so  doing,  sell  the  same. 
"  Your  petitioner  files  herewith  a  printed  copy  of  the  no- 
tice of  the  said  auditor,  marks  the  same  exhibit  A,  and 
makes  the  same  a  part  hereof.  And  he  says  that  said  auditor 
is  pretending  that  his  said  mortgage  is  a  first  lien  on  said 
lands,  and  unless  restrained  from  so  selling  the  same,  will 
proceed,  to  his  irreparable  injury  and  detriment.  And  plain- 
tiff says  that  he,  under  said  order  of  sale  and  decree  aforesaid, 
now  holds  a  deed  for  said  lands  from  the  sheriff  of  Lawrence 
county,  Indiana,  which  has  been  duly  recorded,  and  that  the 
plaintiff  is  now  in  possession  of  said  lands  under  said  deed. 
Plaintiff  says  defendant  ought  to  be  restrained  and  enjoined 
from  proceeding  further  in  said  matter,  for  the  reason  that 
neither  said  defendant  nor  the  common  school  fund  in  said 
county  and  State  has  anv  interest  lu  said  lands ;  that  the 
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said  pretended  mortgage  on  which  defendant  is  offering  to 
sell  said  lands  is  void,  and  of  no  effect,  in  this,  to  wit,  that 
the  said  mortgage  was  taken  by  said  anditor  afler  he  had  been 
put  upon  his  inquiry  of  the  insolvency  of  the  said  Austin  and 
Lucy  Bass,  mortgagors,  and  the  existence  of  this  plaintiff's 
claim ;  that,  at  the  time  of  the  execution  of  said  mortgage, 
said  Bass  and  Bass  were  wholly  insolvent,  and  as  said  auditor 
had  good  reason  to  know;  that  said  mortgage  is  wholly 
void,  for  the  reason  that,  at  the  time  the  same  was  executed, 
there  was  a  judgment  in  the  Lawrence  Circuit  Court  in  favor 
of  this  plaintiff,  which  was  a  lien  upon  the  same  to  the 
amount  of  more  than  the  value  of  said  land,  which  judg- 
ment at  said  date  was  in  full  force,  due  and  unpaid,  and  un- 
appealed  from,  as  then  shown  by  the  records  of  said  Lawrence 
Circuit  Court,  and  was  prior  to  all  rights  and  equities  of  said 
Austin  Bass  in  and  to  said  land,  and  that  when  said  Bass 
purchased  said  land  by  him  so  mortgaged  to  the  school  fund, 
he  took  the  same  with  full  knowledge  of,  and  subject  to,  said 
lien;  and  void  for  the  further  reason  that  no  certificate' of 
the  clerk  and  recorder  was  ever  filed  by  the  applicant  with 
said  auditor  prior  to  the  execution  of  the  said  mortgage,  and 
for  the  further  reason  that  a  period  of  more  than  two  years 
has  elapsed  without  said  land  having  been  offered  for  sale, 
and  without  the  interest  having  been  paid,  and  for  the  further 
reason  that  said  mortgage  was  executed  without  the  said 
Austin  Bass  having  ever  taken  an  oath  as  required  by  law, 
and  without  taking  any  oath,  that  said  property  in  said  mort- 
gage described  was  without  encumbrance,  and  for  the  further 
reason  that  said  property  was  never  appraised  by  three  free- 
holders residing  in  the  neighborhood  of  said  lands,  as  re- 
quired by  law,  and  for  the  further  reason  that  at  the  time  of 
the  execution  of  said  school  fund  mortgage,  June  27th,  1878, 
said  lands  were  encumbered  by  the  lien  of  the  judgment  in 
the  Lawrence  Circuit  Court  for  more  than  their  full  value, 
in  favor  of  this  plaintiff  as  assignee  of  Davis  Harrison,  and, 
also,  by  the  note  of  Austin  Bass  to  Wesley  Rout,  which  Mas 


332  SUPREME  COURT  OF  INDIANA, 

Winstandlej  t?.  Grim,  Auditor. 

subsequently  declared  a  vendor^s  lien,  and  which  was  then  a 
vendor's  lien  upon  said  lands;  and  plaintiff  files  a  copy  of 
said  mortgage  herewith,  and  makes  the  same  a  part  hereof, 
and  marks  it  exhibit  B.  Wherefore  the  plaintiff  asks  that 
the  said  mortgage  of  said  school  fund  be  declared  void,  and 
set  aside  as  against  the  plaintiff,  and  that  the  lien  of  the  plain- 
tiff be  declared  a  prior  lien,  and  that  the  said  Grim  be  per- 
petually enjoined  of  any  interference  with  the  same,  or  sell- 
ing the  same,  and  that  he,  Grim,  auditor,  be  temporarily 
enjoined  until  the  matier  can  be  heard  and  determined.^' 

After  setting  out  the  complaint,  our  opinion  is  brief.  All 
the  facts  that  are  averred  in  the  complaint  may  be  true,  as 
admitted  by  the  demurrer,  and  yet  the  State  of  Indiana  be 
a  purchaser  for  value  without  notice. 

The  complaint  avers  that  the  appellant,  when  the  mort- 
gage was  executed,  held  a  judgment,  that  was  a  lien  upon  the 
mortgaged  lands,  greater  than  the  value  of  the  lands.  But 
the  appellant  makes  no  claim  of  title  under  this  judgment. 

The  complaint  alleges  a  neglect  of  duty  oh  the  part  of  the 
auditor  when  he  made  the  loan  and  accepted  the  mortgage, 
but  we  can  not  imagine  why  the  appellant  should  complain 
of  that.  If  the  county  auditor  was  guilty  of  the  negligence 
alleged  against  him,  it  may  be  that  the  State  of  Indiana  will 
have  cause  for  complaint  should  loss  to  the  school  fund  fol- 
low as  the  result,  but  we  can  imagine  no  reason  why  the 
school  fund  should  be  prejudiced  and  the  appellant  corre- 
spondingly benefited  because  of  such  negligence. 

It  is  argued  that  if  the  auditor  had  required  of  the  mort- 
gagors a  proper  affidavit  at  the  time  he  made  the  loan,  the 
existence  of  the  appellant's  vendor's  lien  would  have  been 
made  known.  It  might  have  been  or  it  might  not;  what 
the  result  would  have  been  is  past  "finding  out.  But  one 
thing  is  certain,  the  trust  fund  can  not  be  prejudiced  because 
of  the  negligence  of  the  auditor  in  the  particulars  alleged. 

The  law  requires  the  affidavit  as  a  safeguard  to  the  trust 
fund,  not  to  the  citizen. 
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The  appellant,  when  he  elected  to  rely  on  his  secret  lien, 
assumed  the  risk  of  losing  his  security  in  case  an  innocent 
purchaser,  for  value  and  without  notice,  should  appear. 

If  the  appellant  had  taken  a  mortgage  to  secure  the  obli- 
gation which  he  held,  and  had  had  it  duly  recorded,  his 
rights  would  have  been  fully  protected,  and  the  rights  of  no 
one  else  jeopardized  in  a  controversy  over  the  question  of 
notice. 

The  judgment  is  affirmed^  with  costs. 
FUed  Feb.  14, 1889. 


No.  13,524. 

Steele  et  al.  v.  Hanna  et  al. 

Dbainaqe. — Mistake  in  Deseription, — Correction  while  Proceedings  are  in  Fieri, 
— ^Wbere,  in  drainage  proceedings,  a  clerical  mistake  occurs  in  the  re- 
port of  the  commissioners  in  the  description  of  lands  affected,  which  is 
carried  into  subsequent  interlocutory  entries,  such  mistake  may,  at  any 
time  before  the  work  is  completed  and  the  final  report  of  the  commis- 
sioner in  charge  is  approved,  be  corrected  by  the  court  on  petition  or 
motion  of  the  parties,  or  on  its  own  motion. 

From  the  Hancock  Circuit  Court. 

W.  R.  Hough,  E.  Marsh  and  W.  W.  Cooky  for  appellants. 
W.  H.  Martin,  for  appellees. 

Mitchell.,  J. — It  appears  from  the  petition  upon  which 
the  present  proceeding  is  based,  that  a  certain  drain  or  ditch 
liad  been  duly  located  and  established  under  the  drainage  act 
of  1881,  as  amended  bvthe  acts  of  1883  and  1885,  bv  the  order 
and  judgment  of  the  Hancock  Circuit  Court,  and  that  in  the 
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course  of  the  proceeding,  viz.,  in  the  report  of  the  commission- 
ers of  drainage,  a  mistake  in  the  description  of  a  certain  quar- 
ter section  corner  had  occurred  by  inadvertently  writing  the 
word  "south"  where  the  word  "north"  should  have  been, 
and  was  intended  to  be,  written.  This  mistake  was  carried 
through  all  the  subsequent  proceedings  wherever  the  descrip- 
tion of  the  proposed  drain  was  written.  After  the  adjourn- 
ment of  the  court  for  the  term  at  which  the  drain  was  estab- 
lished, and  when  the  commissioner  to  whom  the  matter  was 
referred  was  about  to  proceed  with  the  construction  of  the 
work,  the  mistake  was  discovered.  In  all  other  respects  the 
proceedings  for  the  location  of  the  ditch  conformed  to  the 
requirements  of  the  statute. 

This  .proceeding  was  instituted  by  two  of  the  parties  in- 
terested in  the  construction  of  the  ditch,  who  set  up  the  facts 
in  detail  in  a  verified  petition,  and  moved  the  court  to  cause 
the  mistake  in  the  description  in  the  report  of  the  drainage 
commissioners,  and  in  the  subsequent  proceedings,  to  be  cor- 
rected in  the  respects  mentioned,  so  that  the' description  on 
the  record  might  correspond  with  the  location  of  the  drain 
as  actually  made.  All  the  parties  interested  were  duly  sum- 
moned into  court. 

Upon  due  consideration  of  the  petition  and  the  proo& 
made,  the  corrections  were  ordered  as  prayed. 

It  is  now  contended  that  the  court  had  no  power  to  order 
the  description  to  be  corrected  upon  the  facts  stated  in  the 
petition  or  motion,  and  that  even  if  the  facts  therein  stated 
were  sufficient,  the  correction  could  not  be  ordered  upon  a 
mere  motion  after  the  close  of  the  term  at  which  the  order 
establishing  the  drain  was  made,  but  that  a  formal  com- 
plaint, by  persons  denominated  as  plaintiffs,  having  a  joint 
interest  in  the  relief  demanded,  against  others  who  were 
properly  named  as  defendants,  was  necessary.  We  do  not 
concur  in  this  view.  This  is  in  no  proper  sense  an  inde- 
pendent action,  such  as  can  only  be  commenced  by  complaint, 
as  ordinary  civil  causes  are  commenced,  agreeably  to  the  pro- 
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visions  of  section  314,  R.  S.  1881,  and  other  sections  of  the 
code  of  civil  procedure. 

Notwithstanding  the  order  of  the  court  confirming  the  re- 
port of  the  drainage  commissioners,  and  establishing  the 
ditch,  and  referring  the  matter  to  one  of  the  commissioners, 
for  the  construction  of  the  work,  the  proceeding  remained  in 
fieriy  and  will  so  continue,  until  the  work  is  completed  and 
a  final  report  made  to,  and  approved  by,  the  court. 

The  orders  above  mentioned  were  of  an  interlocutory  char- 
acter. An  order  or  judgment  is  interlocutory  in  a  sense,  even 
though  it  settles  the  rights  of  the  parties  as  then  presented 
to  the  court,  whenever  something  further  remains  to  be  done, 
as  where  there  is  an  accounting  to  be  had,  a  question  of  dam- 
ages to  be  ascertained,  or  a  reference  required  in  order  to  carry 
into  effect  the  judgment  or  decree  already  given.  Cambridge 
Valley  Na£l  Bank  v.  Lynch^  76  N.  Y.  514. 

The  commissioner  having  charge  of  the  work  is,  by  the 
express  terms  of  the  statute,  under  the  direction  and  control 
of  the  court  until  the  work  is  finally,  completed  and  a  final 
report  of  the  receipts  and  expenditures  made.  Section  4279, 
R.  S.  1881 ;  Acts  1885,  pp-.  139,  140. 

By  the  provisions  of  section  8  of  the  act  of  1885,  the  court 
is  authorized  to  release  any  person  or  modify  his  assessment 
without  affecting  the  rights  or  liability  of  any  other  person, 
and  also  upon  supplemental  petition  to  bring  in  other  per- 
sons than  those  whose  lands  are  mentioned  in  the  original 
petition. 

These  provisions  are  persuasive  of  the  fact  that  the  pro- 
ceedings, like  those  in  cases  of  the  administration  of  dece- 
dents^ estates,  and  receiverships  and  the  like,  remain  under 
the  control  of  the  court  until  the  work  is  finally  completed, 
and  the  final  report  of  the  commissioner  approved.  This 
being  the  status  of  the  case,  it  is  brought  fairly  within  the 
principles  which  ruled  Ryon  v.  Thomas,  104  Ind.  59. 

It  is  an  inherent  power  of  a  court,  while  a  proceeding  re- 
mains under  its  control,  to  cause  its  record,  or  to  cause  or 
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permit  any  process,  return  or  report,  to  be  amended  or  mod- 
ified, so  as  to  conform  to  what  was  actually  done,  as  the  jus- 
tice of  the  case  may  require.  This  may  be  done  summarily, 
either  upon  proceedings  instituted  for  that  purpose  by  a  party 
interested,  or  by  the  court  upon  its  own  motion.  In  such 
cases  formal  issues  and  pleadings  are  not  contemplated,  nor 
does  the  alleged  insuflSciency  of  the  petition  or  motion  ordi- 
narily present  any  question  for  consideration.  Runnels  v. 
Kaylor,  95  Ind.  503. 

It  was,  therefore,  entirely  within  the  province  of  the  court, 
when  the  fact  was  brought  to  its  attention,  whether  by  mo- 
tion, petition,  or  in  any  other  way,  that  a  mistake  in  the  de- 
scription had  occurred,  to  make  inquiry  and  examination 
concerning  the  matter,  and  if  a  mere  clerical  mistake  was  in 
fact  made,  to  cause  it  to  be  corrected. 

It  would  be  intolerable  and  a  reproach  upon  the  adminis- 
tration of  the  law,  if  an  expensive  proceeding,  still  in  prog- 
ress and  under  the  control  of  the  court,  could  be  wholly 
frustrated  by  a  mere  slip  of  the  pen,  such  as  occurred  in 
the  present  case. 

It  is  within  the  province  of  a  court  to  correct  the  verdict 
of  a  jury  where  it  is  apparent  from  data  properly  in  the  rec- 
ord that  there  was  an  error  in  computation,  or  an  omission  or 
mistake.  Dawson  v.  Skirky  102  Ind.  184,  and  cases  cited. 
In  like  manner  an  officer  may  be  permitted  or  required  to 
correct  a  return  in  order  to  make  it  conform  to  the  facts  in 
the  case. 

So  the  commissioners  of  drainage  having  inadvertently 
written  the  word  **  south,"  when  they  intended  to  write 
"north,"  and  having,  in  fact,  actually  surveyed  and  located 
the  ditch  on  a  particular  line  corresponding  with  that  indi- 
cated in  the  petition,  it  would  defeat  the  ends  of  justice  to 
hold  that  this  could  not  now  be  corrected. 

We  are  not  required  to  enter  upon  the  consideration  of  the 
general  power  of  courts  to  correct  their  records  or  process,  or 
other  papers  pertaining  to  proceedings  in  court,  after  the  ex- 
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piration  of  the  terra^  when  the  matter  is  no  longer  in  fieri  smd 
under  the  control  of  the  court.  The  present  is  not  such  a 
proceeding. 

The  court  committed  no  error. 

The  judgment  is  affirmed^  with  costs. 

Filed  Feb.  14, 1889. 
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No.  13,983. 

The  New  Albany  and  Eastern  Railway  Company 

V.  Day. 

Supreme  Ck)URT. — Proetiee, — Rulings  qf  Trial  CourL — JVesumpttOM  tn  Faoor 
of, — All  reasonable  presumptions  are  indulged  in  favor  of  the  regularity 
of  the  proceedings  of  the  trial  court. 

Same. — Questions  MnA  be  Properly  PreseTUed  to  Trial  Gourl. — Questions  not 
properly  presented  to  the  trial  court  will  not  be  considered  on  appeal. 

From  the  Floyd  Circuit  Court. 

A.  DowlinQy  for  appellant. 

C  X.  Jewetty  H.  E.  Jewett  and  E.  O.  Henry ^  for  appellee. 

Elliott,  C.  J. — The  appellant  filed  an  instrament  of  ap- 
propriation and  secured  a  condemnation  of  land  owned  by 
the  appellee. 

The  record  does  not  show  when  the  appellee's  exceptions 
were  filed,  but  it  does  show  that  exceptions  were  filed,  and 
that  the  issue  joined  between  the  parties  was  tried  and  de- 
termined by  the  court.  No  objection  was  made  by  the  ap- 
pellant in  the  court  below  to  the  form  of  the  exceptions,  nor 
to  the  time  within  which  they  were  filed. 
Vol.  117.— 22 
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The  motion  for  a  new  trial  assigns  causes  questioning  the 
amount  of  the  damages  assessed,  and  also  the  sufficiency  of 
the  evidence,  but  it  does  not  bring  before  the  court  for  re- 
view any  question  as  to  the  time  of  filing  the  exceptions. 

Two  elementary  rules  of  practice  dispose  of  the  point  made 
by  the  appellant  upon  the  exceptions :  Ist.  All  reasonable 
presumptions  are  indulged  in  favor  of  the  regularity  of  the 
proceedings  of  the  trial  court.  2d.  Questions  not  properly 
presented  to  the  trial  court  will  not  be  considered  on  appeal. 

The  evidence  supports  the  verdict. 

The  court  did  right  in  rendering  judgment  in  favor  of  the 
appellee  for  the  damages  assessed  in  his  favor.  Chicago,  etc,, 
R.  W.  Go.  V.  James,  103  Ind.  386. 

Judgment  affirmed. 

FUed  Feb.  15, 1889. 


No.  14,683. 

The  State  v.  Sevier. 

Cbimukal  Law. — Exemption  of  Defendant  from  Costs, — ^Under  section  1838i^ 
B.  S.  1881,  the  jary  may  be  instructed  that  if  they  find  the  defendant 
guilty,  they  may,  in  their  discretion,  exempt  him  from  all  costs. 

Same. — IiUoxuxUion  in  Public  Place. —  Unintentional  Intoxication, — ^Under  sec- 
tion 2091,  B.  S.  1881,  one  who  is  found  in  any  public  place  in  a  state  of 
intoxication  is  guilty  of  a  misdemeanor,  without  regard  to  whether  the 
condition  of  intoxication  be  produced  by  appetite  or  mistake,  or  result 
from  too  closely  following  the  prescription  of  a  physician  preparatoiy 
to  having  teeth  extracted. 

From  the  Sullivan  Circuit  Court. 

L.  T,  Michener,  Attorney  General,  W.  G.  Huttz,  Prosecut- 
ing Attorney,  and  0.  JB.  Harris,  for  the  State. 
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W.  G.  Barrett,  J.  T.  Hays,  W.  8.  Maple  and  /.  C.  Chaney, 
for  appellee. 

Berkshire^  J. — This  was  a  prosecution  originating  before 
a  justice  of  the  peace.  There  was  a  conviction  before  the 
}Q3tice  and  an  appeal  taken  to  the  circuit  courts  a  trial  had 
in  thai  court  and  an  acquittal. 

The  State  appeals  upon  a  question  reserved  as  provided  in 
the  third  clause  of  section  1882,  R.  S.  1881. 

The  appellee  is  charged  in  the  affidavit  with  a  violation 
of  section  2091,  B.  S.  ISSl,  which  reads  as  follows : 

'^  Whoever  is  found  in  any  public  place  in  a  state  of  in- 
toxication shall  be  fined  any  amount  not  exceeding  five 
dollars." 

There  are  two  errors  assigned:  1.  The  court  erred  in 
giving  to  the  jury  instruction  number  four.  2.  The  court 
erred  in  giving  to  the  jury  instruction  number  five. 

The  fourth  instruction  is,  in  substance,  that  if  the  jury 
find  the  defendant  guilty,  they  may,  in  their  discretion,  ex- 
empt him  from  all  costs. 

This  instruction,  we  think,  was  proper  and  within  section 
1838,  R.  8.  1881. 

Counsel  for  the  State  contend  that  this  section  ought  to  be 
constraed  with  other  sections  of  the  statute,  and,  when  so 
construed,  that  it  does  not  authorize  the  court  or  jury  trying 
the  cause  to  excuse  the  defendant,  when  found  guilty,  from 
the  payment  of  costs. 

The  whole  section  reads  thus :  "  When  the  defendant  is 
found  guilty,  the  court  shall  render  judgment  accordingly; 
and  the  defendant  shall  be  liable  for  all  costs,  unless  the  court 
or  jury  trying  the  cause  expressly  find  otherwise." 

Unless  the  latter  clause  of  the  section  authorizes  the  court 
or  jury  trying  the  cause  to  find  the  defendant  guilty  and 
relieve  him  from  the  payment  of  costs,  then  it  is  meaning- 
less. The  construction  contended  for,  if  adopted,  would,  in 
effect^  repeal  that  much  of  the  section. 
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We  will  set  out  the  fifth  instruction : 

"  If  you  find  from  the  evidence  that  the  defendant  was  ad- 
vised by  a  reputable  and  practising  physician  to  take  intoxi- 
cating liquors  as  a  means  preparatory  to  having  his  teeth  ex- 
tracted, and,  in  pursuance  of  such  advice  and  in  good  faith, 
he  took  stimulants  according  to  the  direction  of  his  family 
physician,  that  he  accordingly  did  have  his  teeth  extracted, 
and  the  stimulants  thus  taken  for  that  purpose  caused  him,  in 
good  faith,  to  become  in  a  state  of  intoxication  in  a  public 
place,  such  would  not  be  a  crime  within  the  spirit  or  mean- 
ing of  the  law  punishing  public  intoxication.  Hence  if  you 
find  from  the  evidence  that  at  the  time  and  place  alleged, 
mentioned  in  the  affidavit,  the  defendant  was  intoxicated,  and 
you  further  find  that  it  was  produced  in  the  manner  above 
stated,  you  should  find  the  defendant  not  guilty." 

This  instruction  was  erroneous. 

The  ofience  does  not  consist  in  being  found  in  a  state  of 
intoxication,  but  in  being  found  in  a  public  place  in  a  state 
of  intoxication.  It  is  therefore  wholly  immaterial  as  to  the 
circumstances  which  lead  to  the  condition  of  intoxication ;  it 
may  be  the  result  of  appetite,  or  it  may  be  the  result  of  mis- 
take, or  it  may  come  from  following  too  closely  the  prescrip' 
tion  of  a  physician.  But  be  that  as  it  may,  so  long  as  the 
person  so  intoxicated  is  not  found  in  a  public  place  there  i^ 
no  violation  of  the  law. 

Upon  the  other  hand,  if,  while  in  a  state  of  intoxication,  a 
person  is  found  voluntarily  in  a  public  place,  the  offence 
against  the  law  is  complete. 

The  purpose  of  the  law  is  to  protect  the  public  from  the  an- 
noyances and  deleterious  effects  which  may  and  do  occur  be- 
cause of  the  presence  of  persons  who  are  in  an  intoxicated 
condition. 

The  appeal  is  sustained,  at  the  costs  of  the  appellee. 

Filed  Feb.  16, 1889. 
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No.  13,553. 

Low  V,  Freeman. 

Eyibence. — Ckmiradietion  of  Witneas. —  Promissory  Note, —  Consideration, —  , 
Payment. — jReplemn, — In  an  action  of  replevin  against  the  maker  for  the 
possession  of  a  promissory  note  which  the  defendant  claims  to  have  heen 
given  for  too  large  a  sum,  in  settlement  of  an  account  which  was  er- 
roneously computed,  and  that  he  has  paid  in  full  the  amount  actually 
due,  he  has  the  right,  after  the  plaintiff  has  testified  that  he  has  all  the 
time  claimed  the  face  of  the  note  and  interest,  to  have  the  latter  answer 
as  to  whether  or  not  he  did  not,  at  the  time  the  note  was  delivered  to  the 
defendant,  make  a  computation,  which  is  exhibited  and  offered  in  evi- 
dence, showing  a  less  amount  due  than  that  stated  in  the  note. 

Instbuction  to  Juby. —  Writien  Communication, — Answer  to  Interrogatories. 
— Where  a  jury,  after  retirement  for  deliberation,  send  a  communication 
to  the  court  that  an  interrogatory  submitted  to  them  embraces  two  ques- 
tions, capable  of  being  answered  differently,  and  ask  whether  they  are 
required  to  answer  the  whole  interrogatory  yes  or  no^  the  court  may 
properly  instruct  them  that  they  may  answer  part  of  the  question  yes 
and  part  noj  if  the  evidence  warrants  it ;  but  such  instruction  should  be 
given  by  calling  the  jury  into  open  court,  and  not  by  written  commu- 
nication sent  to  the  jury-room. 

From  the  Hancock  Circuit  Court. 

J.  A.  New  and  J.  W,  Jones,  for  appellant. 

J.  H.  Mellett,  E.  Marsh  and  W.  W.  Cook,  for  appellee. 

Olds,  J. — This  is  an  action  of  replevin  by  appellee  against 
appellant  to  recover  the  possession  of  a  promissory  note  given 
by  appellant  to  appellee  for  $107.93,  dated  November  25th, 
1885. 

Appellant  answered  by  general  denial  and  an  affirmative 
answer. 

Trial  byjury,  verdict  and  judgment  for  appellee ;  motion 
for  a  new  trial  by  appellant ;  motion  overruled  and  excep- 
tions. 

Error  assigned  in  overruling  the  motion  for  a  new  trial. 

It  was  contended  by  the  appellant  that  prior  to  the  execu- 
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lion  of  the  note  in  question  in  this  case  there  existed  certain 
notes  and  accounts  between  appellant  and  the  estate  of  Ben- 
jamin Freeman,  for  which  appellee  was  acting  as  agent ;  that 
by  agreement  they  were  to  select  a  disinterested,  person  to 
make  the  calculations  and  adjust  their  differences;  that  they 
selected  one  Cooper,  and  he  made  the  computations,  making 
the  amount  due  the  estate  from  appellant  $107.93,  and  on 
that  basis  appellant  gave  the  note  in  controversy,  and  by 
agreement  appellant  took  the  papers ;  that  there  was  omitted 
from  the  computation  which  Cooper  made,  divers  receipts 
and  accounts  held  by  appellant  against  the  estate  of  said 
Benjamin  Freeman,  and  it  was  agreed  there  was  to  be  another 
computation,  and  appellant  and  appellee  agreed  that  Ezra 
Eaton  should  make  such  computation,  and  to  take  into  con- 
sideration all  the  notes,  accounts  and  receipts  not  taken  into 
account  by  Cooper,  and  that  whatever  amount  appellant  owed 
said  estate  should  be  leil  by  appellant  with  Eaton  for  appel- 
lee ;  that  Eaton  made  the  computation,  and  there  was  due 
the  estate  from  appellant  only  (49 ;  that  appellant  paid  that 
amount,  and  notified  the  appellee,  and  thereupon  received 
possession  of  the  note  in  controversy. 

In  short,  it  was  claimed  by  appellant  that  the  only  con- 
sideration for  the  note  in  controversy  was  the  true  amount  he 
owed  the  estate  of  Benjamin  Freeman,  and  that  the  amount 
was  in  fact  only  $49,  instead  of  the  amount  stated  in  the 
note,  and  that  the  amount  of  $107.93  was  stated  in  the  note 
by  reason  of  the  erroneous  computation  made  by  Cooper  in 
not  taking  into  account  all  the  credits  due  appellant;  that 
appellant  had  in  fact  paid  all  that  was  due  upon  the  note  be- 
fore it  was  surrendered  to  him ;  that,  being  paid,  he  was  law- 
fully entitled  to  the  possession  of  the  note,  and  did  not  un- 
lawfully detain  the  same  at  the  time  of  the  commencement 
of  this  suit. 

These  facts  were  stated  in  the  affirmative  paragraph  of  an- 
swer, and  the  defence  might  properly  have  been  made  under 
the  answer  in  denial. 


NOVEMBER  TERM,  1888.  343 

Low  V.  Freeman. 

The  appellee  was  a  witness  in  the  case^  and  testified  in 
his  own  behalf.  He  testified  as  to  the  note  having  been 
given  to  him  by  the  appellant^  and  that  afterwards  the 
appellant  came  along  by  the  residence  of  the  appellee,  and 
told  appellee  to  go  in  and  get  the  note  and  he  would  pay  it ; 
that  appellee  went  into  his  house  and  got  the  note  and  com- 
puted the  interest,  and  brought  the  note  out  where  appellant 
was,  and  appellant  asked  to  see  the  note,  and  be  gave  it  to 
him.  Appellant  then  asked  the  appellee  what  he  claimed  on 
the  note,  and  he  answered,  the  amount  of  the  principal  and 
interest.  Appellant  asked  if  he  was  sure  he  had  made  no 
mistake  in  his  computation,  and  he  answered  he  had  not 
aimed  to  make  any  mistake;  that  nothing  had  been  said 
about  there  being  any  mistake  in  the  note. 

The  counsel  for  the  appellant,  in  the  course  of  the  cross- 
examination,  handed  the  witness,  the  appellee,  a  paper,  show- 
ing a  computation  of  amounts  due  on  notes  and  accounts 
between  appellant  and  the  estate  of  Benjamin  Freeman, 
showing  the  amount  due  the  estate  on  November  25th,  1885, 
to  be  a  balance  of  $68.57,  which  appellant  claimed  was  in  the 
handwriting  of  the  witness,  and  asked  the  witness  the  fol- 
lowing question : 

*^  Well,  was  this  calculation  simply  upon  the  note,  or  the 
accounts  between  Low  and  your  father's  estate,  for  which  the 
note  was  given  ?  That  is  your  handwriting,  isn't  it  ?  "  show- 
ing the  witness  the  statement  and  calculation.  Objection  was 
made  and  sustained,  and  the  appellant  excepted. 

The  counsel,  proceeding,  asked  the  witness : 

^'  I  will  ask  you  whether  that  is  your  handwriting,  and 
whether  that  is  the  calculation  you  made  in  the  house  while 
Low  was  out  in  the  buggy  waiting  for  you  to  return  with  the 
note  ? ''  Which  was  objected  to  by  appellee,  and  objection 
sustained,  to  which  ruling  of  the  court  in  sustaining  the  ob- 
jection appellant  at  the  time  excepted. 

The  appellant  offered  the  computation  exhibited  to  the 
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witness  in  evidence,  which  was  also  objected  to,  and  objection 
sustained  and  exceptions  reserved  by  appellant. 

There  is  manifest  error  in  the  rulings  of  the  court  in  the 
exclusion  of  this  evidence. 

It  was  contended  by  appellant  that  there  was  no  consid- 
eration for  the  note  except  $49,  and  that  that  amount  had 
been  paid.  And,  on  the  other  hand,  the  appellee  claimed  the 
full  amount  of  the  note,  and  had  sworn  that  he  claimed  the 
full  amount  of  the  note  and  interest.  The  complaint  alleges 
the  value  to  be  the  full  amount.  Suppose  the  appellee  had 
answered  that  the  computation  was  upon  the  accounts  exist- 
ing between  the  appellant  and  the  estate  of  the  appellee's 
father;  that  the  computation  exhibited  to  him  was  in  his 
handwriting;  that  he  made  it  at  the  time  he  had  testified  he 
was  in  the  house  making  a  computation  of  the  amount  due 
on  the  note,  and  the  exhibit  had  been  admitted  in  evidence. 
It  certainly  would  have  tended  to  contradict  his  evidence  that 
the  whole  amount  of  the  note  was  due,  and  that  he  was  in 
good  faith  claiming  the  whole  amount  of  the  note  and  inter- 
est. It  would  tend  to  show  that  the  consideration  for  the 
note  was  the  true  amount  due  from  the  appellant  to  the  estate 
of  Benjamin  Freeman,  and  that  the  amount  was  not  more 
than  $68.57.  It  would  tend  to  show  that  there  was  a  mistake 
in  the  amount  of  the  note,  and  that  all  he  was  claiming  at  that 
time  was  the  $68.57,  else  why  was  he  making  this  computa- 
tion ?  If  the  note  expressed  the  true  consideration,  and  there 
was  due  the  amount  stated  in  the  note,  and  interest,  why  was 
he,  when  appellant  called  to  pay  it,  computing  the  amount 
of  the  notes  and  accounts,  and  ascertaining  the  balance  due 
on  them  to  the  estate  ? 

It  would  certainly  tend  very  strongly  to  prove  the  theory 
of  the  appellant  that  the  consideration  of  the  note  was  less 
than  $107.93. 

If  appellee,  in  good  faith,  was  claiming  and  believing  the 
correct  amount  was  stated  in  the  note,  then  there  was  no  ne- 
cessity of  making  the  computation  to  ascertain  the  state  of  the 
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accoant  between  appellant  and  the  estate,  but  if  appellant's 
theory  is  true,  that  Eaton  was  to  make  a  calculation  of  these 
accounts  and  he  was  to  leave  with  Eaton  the  amount  found 
due,  and  that  computation  had  been  made  and  it  was  found 
there  was  only  $49  due,  and  appellant  had  paid  it  and  notified 
appellee  that  he  had  paid  it  and  called  for  the  note,  then  it 
would  be  natural  for  appellee  to  make  a  computation  at  that 
time  before  surrendering  the  note. 

Appellee,  in  answer  to  the  question,  may  have  denied  the 
computation  being  in  his  handwriting,  or  that  it  had  any 
relation  to  the  note  in  question,  or  that  it  was  made  at  the 
time  appellant  asked*  and  received  the  note,  but  the  a[)pel- 
lant  claimed  that  it  was  in  his  handwriting ;  that  it  was  made 
at  that  time ;  that  appellee  was  then  admitting  that  all  that 
was  due  on  the  note  was  the  true  amount  due  from  appellant 
to  the  estate,  and  only  claimed  such  amount  to  be  $68.57, 
and  the  only  dispute  at  the  time  was  whether  it  was  $68.57 
or  $49,  and  he  had  the  right,  when  appellee  was  on  the  wit* 
ness  stand,  and  having  testified  as  he  had,  to  have  him  speak 
upon  the  question  and  know  whether  he  would  admit  or  deny 
the  facts  as  appellant  claimed  them  to  be. 

There  are  some  other  errors  assigned  on  the  refusal  of  the 
court  to  admit  testimony,  but  they  are  all  of  the  same  gen- 
eral character  as  those  we  have  passed  upon,  and  will  not 
arise  upon  another  trial  of  the  case,  and  we  deem  it  unneces- 
sary to  extend  this  opinion  by  stating  and  deciding  them. 

There  is  also  error  assigned  as  to  the  alleged  misconduct 
of  the  judge  trying  the  case,  in  sending  an  instruction  to  the 
jury  during  their  deliberation  without  the  knowledge  or  con- 
sent of  counsel. 

There  were  interrogatories  submitted  to  the  jury,  and 
during  their  deliberation  they  addressed  a  note  to  the  judge 
stating  that  "an  interrogatory  propounded  embraced  two 
questions,  one  of  which  might  be  answered  yes,  and  one  no, 
and  asking  whether  they  were  bound  to  answer  the  whole 
question  yes  or  no."     The  court  wrote  on  the  commuuica- 
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tion  from  the  jury,  and  returned  it  to  them  through  the  bailiff, 
saying :  "  You  should  answer  the  question  according  to  the 
evidence,  and^  if  the  evidence  warrants  it,  you  may  answer 
part  of  the  question  yes  and  part  no."  This  was  a  proper 
instruction  to  the  jury,  but  should  have  been  given  by  call- 
ing the  jury  into  open  court. 

It  is  evident  the  honorable  judge  trying  the  cause  had  no 
wrong  intention,  and  it  no  doubt  occurred  during  a  recess  of 
the  court  at  a  time  when  counsel  were  not  accessible,  and 
with  the  belief  that  no  harm  could  result  from  it,  but  it  is  a 
practice  not  commendable.  Communications  ought  not  to  be 
had  between  court  and  jury  except  in  open  court,  unless  by 
the  consent  of  counsel  representing  the  parties  to  the  cause. 
It  will  not  occur  in  the  re-trial  of  the  cause,  and  it  is  unnec- 
essary to  pass  upon  the  question  as  to  whether  it  was  error 
in  this  instance. 

For  the  error  herein  stated,  in  sustaining  objections  to  the 
questions  propounded  to  appellee  and  excluding  the  testi- 
mony, the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs,  with  instructions  to  the 
court  below  to  sustain  the  motion  for  a  new  trial. 

FUed  Feb.  15, 1889. 
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No.  14,672.  |}g  g^ 

CoNNOBS  V.  The  State. 

GknoNAL  Ijlw. — Asmntll  and  Battery. — House  af  Public  EnietiainmerU, — 
Liquor  SSiop, — A  shop  for  the  sale  of  intoxicating  liquors  is,  in  a  sense, 
a  house  of  public  entertainment,  and  if  the  proprietor  strikes  one  whom 
he  has  ordered  from  his  premises,  and  who  is  guilty  of  no  misconduct 
jasiifying  his  forcible  expulsion,  he  is  guilty  of  assault  and  battery. 

From  the  Delaware  Circuit  Court. 

J.  JR,  MoMahan  and  E.  M,  White,  for  appellant. 
L.  r.  Michener,  Attorney  General,  and  /.  H.  Gillett,  for 
the  State. 

Mitchell,  J. — Thomas  Connors  was  found  guilty  of  an 
assault  and  battery  upon  the  person  of  Phillip  Likens.  He 
asks  a  reversal  of  the  judgment  on  the  evidence. 

The  evidence  given  on  behalf  of  the  State  shows  that  the 
appellant  was  the  proprietor  of  a  saloon  in  which  intoxicat- 
ing liquors  were  sold  and  drank.  On  the  25th  day  of  Au- 
gust, 1887,  Likens,  Harris  and  Carmichael  were  in  the  sa- 
loon. The  latter  treated  his  associates,  and  a  question  arose 
between  him  and  the  proprietor  as  to  the  amount  of  change 
due,  or  the  denomination  of  a  coin  received  by  the  appel- 
lant from  Carmichael.  The  latter  appealed  to  his  comrades, 
who  corroborated  his  assertion  that  he  had  laid  down  a  half- 
dollar,  and  not  a  quarter,  as  the  appellant  asserted.  There- 
upon the  appellant  ordered  Lil^ens  out  of  the  saloon,  th.e 
latter  saying  he  would  depart  as  soon  as  he  lighted  his  cigar. 
He  was  told  a  second  time  to  go  out,  and  while  apparently 
in  the  act  of  starting,  the  appellant  struck  him  three  blows 
with  a  "  bung-starter,"  a  kind  of  mallet.  The  blows  were 
not  severe,  but  in  the  act  of  warding  them  off  and  protect- 
ing himself  from  threatened  injury,  the  prosecuting  witness 
was  delayed  from  going  out,  as  seems  to  have  been  his  pur- 
pose, without  resistance. 
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Likens  was  in  the  appellant's  saloon  apparently  engaged 
in  the  business  ordinarily  transacted  there.  For  that  pur- 
pose the  place  was,  in  a  sense,  a  house  of  public  entertain- 
ment, and  upon  the  evidence,  as  given  in  behalf  of  the  State, 
Likens  was  guilty  of  no  misconduct  justifying  his  forcible 
expulsion. 

We  can  not  interfere  with  the  verdict  and  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  15, 1889. 


No.  13,525. 

Hamilton  v.  The  State,  ex  bei..  Harris. 

Bastardy. — Motion  for  New  TriaL— Damages. — ^In  a  bastardy  snit,  the 
action  of  the  court  fixing  the  amount  to  be  paid  by  the  defendant  is  a 
part  of  the  proceedings  and  judgment  of  the  court  after  the  trial  has 
been  concluded,  and  the  question  as  to*  the  damages  being  ezcensiTecan 
not  be  raised  by  a  motion  for  a  new  trial. 

From  the  Benton  Circuit  Court. 

D.  E.  Straight  and  U,  Z.  Wiley,  for  appellant. 
M.  H.  Walker  and  /.  H.  Pharea,  for  appellee. 

Olds,  J. — This  is  a  prosecution  for  bastardy.  Trial  had 
at  the  September  terra,  1886,  of  the  Benton  Circuit  Court, 
and  a  verdict  finding  the  appellant  to  be  the  father  of  the 
child.  The  cause  was  continued  until  the  November  term, 
1886.  At  the  November  term  the  relatrix  suggested  the 
death  of  the  child,  and  witnesses  were  produced  and  testified 
as  to  the  expense  of  keeping  the  child  during  its  lifetime,  it 
having  lived  eighteen  weeks,  and  to  the  value  of  the  physi- 
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oian's  services  for  treating  it.  The  court  fixed  the  amount 
to  be  paid  by  the  appellant  at  $200,  payable  in  instalments. 

Appellant  then  made  a  motion  for  a  new  trial,  assigning 
as  reasons  that  ^^  the  finding  and  decision  of  the  court  are  not 
sustained  by  sufficient  evidence ; "  that  "  the  finding  and  de- 
cision of  the  court  are  not  sustained  by  sufficient  evidence 
and  are  contrary  to  law;"  that  "  the  damages  are  excessive, 
being  too  large." 

It  has  been  held  by  this  court  that  the  action  of  the  court 
fixing  the  amount  to  be  paid  by  the  defendant  in  a  bastardy 
suit  is  not  a  matter  occurring  at  the  trial,  but  a  part  of  the 
proceedings  and  judgment  of  the  court  after  the  trial  has 
been  concluded,  and  the  question  as  to  the  damages  being 
excessive  can  not  be  raised  by  a  motion  for  a  new  trial.  3fc^ 
Ilvain  V.  SSfo^,  ex  rd.y  80  Ind.  69 ;  Scott  v.  StaiCy  ex  reLy  102 
Ind.  277. 

There  is  no  question  presented  for  the  decision  of  this 
court. 

Judgment  affirmed,  with  costs. 
FUed  Feb.  16, 1889. 
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No.  13,607. 

Wright  v.  Anderson. 

Pleadiko. — Arunoer, — Orom-CompUnnL. — A  pleading,  though  denominated 
an  answer,  will  be  reganled  as  a  cross-complaint  if  facts  are  alleged 
therein  which  aathorize  the  granting  of  affirmative  relief. 

Res  Adjudicata. — An  adjudication  once  had  between  the  parties  bars  all 
future  litigation,  not  only  as  to  what  has  been  actually  litigated  and  de- 
termined, but  as  to  all  matters  within  the  issues  that  might  have  been 
litigated  and  determined  in  the  action. 
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Samjb. — Merger, — Where  the  gravamen  of  the  action  is  one  entire,  indivis- 
ible contract  or  wrong,  the  doctrine  of  merger  applies,  and  when  the 
action  is  once  brought,  tried  and  determined,  all  causes  of  complaint 
are  forever  cut  off,  whether  embraced  within  the  issues  or  not. 

From  the  Bush  Circuit  Coui't. 

J.  H.  Mdlett  and  E.  Bundy,  for  appellant. 
B.  L.  Smith  and  W.  J.  Henley y  for  appellee. 

Berkshire,  J. — The  appellant  was  the  plaintiff  and  the 
appellee  the  defendant  in  the  court  below.  The  complaint 
is  in  three  paragraphs. 

Separate  demurrers  were  addressed  to  the  second  and  third 
paragraphs,  the  cause  of  demurrer  being  want  of  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  demurrers  were 
sustained  and  proper  exceptions  saved. 

An  answer  in  two  paragraphs  was  filed,  the  first  of  which 
was  the  general  denial. 

A  demurrer  was  addressed  to  the  second  paragraph  of  the 
answer,  the  cause  of  demurrer  being  want  of  facts  sufficient 
to  constitute  a  defence  to  the  action.  The  demurrer  was 
overruled  and  the  proper  exception  saved. 

A  reply  was  then  filed,  in  two  paragraphs,  the  first  para- 
graph being  the  general  denial. 

A  demurrer  was  addressed  to  the  second  paragraph  of  re- 
ply, the  cause  of  demurrer  being  want  of  facts  sufficient  to 
constitute  a  good  reply  to  the  answer.  The  demurrer  was 
sustained  and  the  proper  exception  saved.  The  appellee 
then  withdrew  the  first  paragraph  of  his  answer,  and  the  ap- 
pellant the  first  paragraph  of  his  reply,  and  the  court  ren- 
dered judgment  for  the  appellee  for  want  of  a  reply. 

There  are  four  errors  assigned  : 

1.  The  court  erred  in  sustaining  the  demurrer  to  the 
amended  second  paragraph  of  the  complaint. 

2.  The  court  erred  in  sustaining  the  demurrer  to  the  third 
paragraph  of  the  complaint. 
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3.  The  court  erred  in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer. 

4.  The  court  erred  in  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  the  reply. 

The  first  paragraph  of  the  complaint  was  a  common  count 
for  money  had  and  received  by  the.  appellee  for  the  use  of 
the  appellant^  and  as  the  facts  alleged  in  the  second  and  third 
paragraphs  were  provable  under  the  first  paragraph,  it  is 
probable  that  there  is  no  available  error  because  of  the  ac- 
tion of  the  court  in  sustaining  said  demurrers. 

The  second  paragraph  of  the  answer  is  as  follows :  "  Said 
defendant  for  further  answer  says  that,  at  the  April  term, 
1883,  of  the  circuit  court  of  Henry  county,  Indiana,  the  de- 
fendant herein,  James  W.  Anderson,  filed  in  said  court  his 
complaint  in  which  he  alleged  that  this  plaintiff,  on  the  2d 
day  of  August,  1882,  by  his  certain  promissory  note,  prom- 
ised to  pay  to  the  order  of  A.  F.  Yetter,  December  25th, 
1882,  the  sum  of  $150,  with  eight  per  cent,  interest  from 
date,  and  attorney's  fees,  which  said  note  the  said  Yetter  en- 
dorsed in  blank  to  the  said  Anderson,  and  alleging  that  said 
note  was  due  and  unpaid,  and  demanding  judgment  thereon 
for  $200;  that  process  was  issued  upon  said  complaint  and 
served  upon  said  Wright  to  appear  in  said  court  and  answer 
said  complaint;  that  said  Wright  appeared  and  filed  his 
cross-complaint  in  words  and  figures  as  follows:  ^The  de- 
fendant for  answer  to  said  complaint  says :  Ist.  That  said 
note  mentioned  and  set  forth  in  plaintiff's  complaint  was 
given  to  the  plaintiff  in  part  consideration  for  a  tract  of 
land  sold  and  conveyed  by  the  plaintiff,  Anderson,  to  the  de- 
fendant, James  Wright,  and  that  the  defendant  Yetter  en- 
dorsed the  same  for  the  accommodation  and  as  surety  for 
said  Wright  only,  and  without  other  consideration ;  that,  at 
the  time  of  the  execution  of  the  said  note  and  during  his 
natural  life  prior  thereto,  the  defendant,  Wright,  was  very 
weak  and  feeble  in  mind,  and  not  able  to  read  or  write  or  to 
comprehend  the  meaning  and  force  of  deeds,  notes  or  other 
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Same. — Merger, — ^Where  the  gravamen  of  the  action  is  one  entire,  indivisp 
ible  contract  or  wrong,  the  doctrine  of  mei*ger  applies,  and  when  the 
action  is  once  brought,  tried  and  determined,  all  caases  of  complaint 
are  forever  cat  off,  whether  embraced  within  the  issues  or  not. 

From  the  Rush  Circuit  Court. 

J.  H.  Mdlett  and  E.  Bundy,  for  appellant. 
J5.  i.  Smith  and  W.  J.  Henley^  for  appellee. 

Berkshire,  J. — The  appellant  was  the  plaintiff  and  the 
appellee  the  defendant  in  the  court  below.  The  compIaiDt 
is  in  three  paragraphs. 

Separate  demurrers  were  addressed  to  the  second  and  third 
paragraphs,  the  cause  of  demurrer  being  want  of  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  demurrers  were 
sustained  and  proper  exceptions  saved. 

An  answer  in  two  paragraphs  was  filed,  the  first  of  which 
was  the  general  denial. 

A  demurrer  was  addressed  to  the  second  paragraph  of  the 
answer,  the  cause  of  demurrer  being  want  of  facts  sufficient 
to  constitute  a  defence  to  the  action.  The  demurrer  was 
overruled  and  the  proper  exception  saved. 

A  reply  was  then  filed,  in  two  paragraphs,  the  first  para- 
graph being  the  general  denial. 

A  demurrer  was  addressed  to  the  second  paragraph  of  re- 
ply, the  cause  of  demurrer  being  want  of  facts  sufficient  to 
constitute  a  good  reply  to  the  answer.  The  demurrer  was 
sustained  and  the  proper  exception  saved.  The  appellee 
then  withdrew  the  first  paragraph  of  his  answer,  and  the  ap- 
pellant the  first  paragraph  of  his  reply,  and  the  court  ren- 
dered judgment  for  the  appellee  for  want  of  a  reply. 

There  are  four  errors  assigned  : 

1.  The  court  erred  in  sustaining  the  demurrer  to  the 
amended  second  paragraph  of  the  complaint. 

2.  The  court  erred  in  sustaining  the  demurrer  to  the  third 
paragraph  of  the  complaint. 
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3.  The  court  erred  in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer. 

4.  The  court  erred  in  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  the  reply. 

The  first  paragraph  of  the  complaint  was  a  common  count 
for  money  had  and  received  by  the,  appellee  for  the  use  of 
the  appellant^  and  as  the  facts  alleged  in  the  second  and  third 
paragraphs  were  provable  under  the  first  paragraph,  it  is 
probable  that  there  is  no  available  error  because  of  the  ac- 
tion of  the  court  in  sustaining  said  demurrers. 

The  second  paragraph  of  the  answer  is  as  follows :  "  Said 
defendant  for  further  answer  says  that,  at  the  April  term, 
1883,  of  the  circuit  court  of  Henry  county,  Indiana,  the  de- 
fendant herein,  James  W.  Anderson,  filed  in  said  court  his 
complaint  in  which  he  alleged  that  this  plaintiff,  on  the  2d 
day  of  August,  1882,  by  his  certain  promissory  note,  prom- 
ised to  pay  to  the  order  of  A.  F.  Yetter,  December  25th, 
1882,  the  sum  of  $150,  with  eight  per  cent,  interest  from 
date,  and  attorney's  fees,  which  said  note  the  said  Tetter  en- 
dorsed in  blank  to  the  said  Anderson,  and  alleging  that  said 
note  was  due  and  unpaid,  and  demanding  judgment  thereon 
for  $200 ;  that  process  was  issued  upon  said  complaint  and 
served  upon  said  Wright  to  appear  in  said  court  and  answer 
said  complaint;  that  said  Wright  appeared  and  filed  his 
cross-complaint  in  words  and  figures  as  follows :  '  The  de- 
fendant for  answer  to  said  complaint  says :  1st.  That  said 
note  mentioned  and  set  forth  in  plaintiff's  complaint  was 
given  to  the  plaintiff  in  part  consideration  for  a  tract  of 
land  sold  and  conveyed  by  the  plaintiff,  Anderson,  to  the  de- 
fendant, James  Wright,  and  that  the  defendant  Yetter  en- 
dorsed the  same  for  the  accommodation  and  as  surety  for 
said  Wright  only,  and  without  other  consideration ;  that,  at 
the  time  of  the  execution  of  the  said  note  and  during  his 
natural  life  prior  thereto,  the  defendant,  Wright,  was  very 
weak  and  feeble  in  mind,  and  not  able  to  read  or  write  or  to 
comprehend  the  meaning  and  force  of  deeds,  notes  or  other 
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written  instruments,  and  was  wholly  ignorant  of  the  value 
of  real  estate,  or  the  difference  in  values  or  quality  thereof; 
that  a  short  time  before  the  execution  thereof  of  said  note, 
the  said  Wright  had  come  into  the  possession  of  property 
and  money,  by  descent  from  a  deceased  brother,  to  the  amount 
and  value  of  $1,800,  all  of  which  facts  the  said  Anderson 
and  his  agents  prior  to  and  at  the  time  of  the  execution  of 
said  note  well  knew,  and  then  and  there  knowing  the  same, 
and  for  the  purpose  of  and  with  the  intent  to  defraud  and 
cheat  the  said  Wright  out  of  his  estate  so  inherited  as  afore- 
said, then  and  there  to  induce  him  to  purchase  the  same  at 
the  price,  represented  to  him  that  a  certain  tract  of  land  sit- 
uated in  Decatur  county,  Indiana,  and  described  as  eighty 
acres  off  of  the  north  end  of  one  hundred  and  twelve  acres 
as  deeded  by  Henry  Stout  and  wife  to  John  A.  Maddox, 
July  7th,  1866,  said  lands  being  in  sections  8  and  9,  town. 
8,  range  9,  in  said  Decatur  county,  was  of  the  value  of  one 
thousand  six  hundred  dollars,  and  that  the  plaintiff  (said 
Anderson),  had  a  good  and  perfect  title  thereto,  and  by 
means  of  said  representations  induced  and  caused  the  said 
Wright  to  purchase  the  said  land  from  the  plaintiff,  the  said 
Anderson,  at  and  for  the  sum  of  $1,600,  and  then  and  there 
obtained  from  the  said  Wright  the  sum  of  $400  in  cash. and 
the  note  mentioned  in  the  complaint,  and  other  notes  men- 
tioned in  the  complaint,  amounting  in  the  aggregate  to 
the  sum  of  $1,600;  that  the  said  Wright,  in  making 
said  purchase,  relied  wholly  upon  the  judgment  and  rep- 
resentations of  the  plaintiff  (said  Anderson)  and  his  agents, 
and  believed  them  to  be  true;  that,  in  truth  and  in  fact, said 
land  was  and  is  only  of  the  value  of  $500,  and  the  title 
thereto  is  imperfect,  defective  and  unsalable,  of  which  the 
plaintiff  and  his  agents  at  the  time  well  knew;  and  the  said 
Wright  now  brings  into  court  a  deed  of  conveyance,  re- 
conveying  said  land  to  said  plaintiff,  and  demands  that  said 
contract  be  rescinded;'  that  the  plaintiff  filed  a  certain  reply 
in  said  cause,  denying  each  and  every  material  allegation  con- 
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tained  in  said  answer,  and  upon  said  issues  so  joined  as  afore- 
said in  said  court,  said  cause  was  tried  and  a  finding  was  made 
in  favor  of  said  Wright,  and  thereupon  it  was  ordered,  ad- 
judged and  decreed  by  said  court  that  the  contract  between 
said  Anderson  and  said  Wright,  concerning  the  purchase  of 
said  real  estate,  be  rescinded,  set  aside,  and  made  null  and 
void,  and  of  no  effect;  and  it  was  further  adjudged,  ordered 
and  decreed  by  the  court  in  said  cause,  that  said  James  Wright 
recover  of  said  Anderson  his  costs  and  cha/ges  laid  out  and 
expended ;  that  said  judgment  is  in  full  force  and  effect,  and 
this  defendant  avers  that  the  money  sued  for  in  the  plaintiff's 
complaint  is  a  part  of  the  purchase-price  of  the  land  in  De- 
catur county,  the  contmct  for  the  sale  of  which  was  rescinded 
in  the  said  Henry  Circuit  Court,  and  the  defendant  avers  all 
the  matters  arising  out  of  said  contract  so  made,  as  set  up  in 
the  said  Wright's  answer  filed  in  the  Henry  Circuit  Court, 
were,  or  might  have  been,  adjudicated,  determined  and  set- 
tled in  said  suit  between  said  parties  in  said  court.  Where- 
fore he  demands  judgment  for  costs,  and  all  proper  relief." 

It  is  contended  by  appellant  that  the  pleading  which  he 
filed  in  the  former  action,  and  which  is  set  out  in  the  fore- 
going answer,  was  but  an  answer,  while  the  appellee  contends 
that  it  was  a  cross-complaint. 

The  pleading  styles  itself  an  answer,  and  the  appellee,  in 
his  answer,  calls  it  an  answer,  but  to  determine  its  character 
we  must  look  at  its  substance,  and  not  at  the  name  given 
to  it. 

It  was  something  more  than  an  answer,  otherwise  the  ap- 
pellant would  only  have  been  entitled  to  such  relief  under  it 
as  would  have  barred  a  recovery  in  the  action.  It  concludes 
with  a  prayer  for  affirmative  relief,  and  the  court  granted 
affirmative  relief. 

The  pleading  was  what  is  styled  and  recognized  by  the 
statute  as  a  counter-claim. 

'^A  counter-claim  is  any  matter  arising  out  of  or  connected 
Vol.  117.— 23 
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with  the  cause  of  action  which  might  be  the  subject  of  an 
action  in  favor  of  the  defendant,  or  which  would  tend  to  re- 
duce  the  plaintiff^s  claim  or  demand  for  damages."  R.  S. 
1881,  section  350. 

The  matters  alleged  in  the  pleading  were  connected  with 
the  cause  of  action,  and  might  have  been  the  subject  of  an 
action  in  favor  of  the  appellant. 

The  theory  of  the  appellee's  answer  is,  that,  the  appellant 
having  filed  a  .pleading  in  response  to  the  complaint,  in 
which  he  sought  and  obtained  affirmative  relief,  the  adjudica- 
tion bars  a  recovery  in  the  present  action,  as  the  subject-mat- 
ter of  the  action  arises  out  of  the  same  transaction  as  did  the 
subject-matter  of  the  former  action. 

An  adjudication  once  had  between  the  parties  bars  and 
cuts  oflF  all  future  litigation,  not  only  as  to  what  was  actually 
litigated  and  determined,  but  as  to  all  matters  that  might 
have  been  litigated  and  determined  in  the  action.  This  is 
the  established  doctrine  of  this  court  from  the  beginning. 
Fisehli  v.  Fischliy  1  Blackf.  360 ;  Richardson  v.  Jones,  58 
Ind.  240;  Elwood  v.  Beymer,  100  Ind.  504;  Vail  v.  Rine- 
hart,  105  Ind.  6;  Kurtz  v.  Oarr,  105  Ind.  574;  Tfifeon  v. 
Buelly  ante,  p.  315. 

These  authorities,  however,  must  be  understood  as  having 
reference  to  such  matters  as  are  within  the  issues.  Columbus^ 
dc.y  JR.  R.  Co.  V.  Watson,  26  Ind.  50 ;  Davenport  v.  Barnett, 
51  Ind.  329 ;  Sauer  v.  Twining,  81  Ind.  366 ;  Stringer  v. 
Adams,  98  Ind.  539 ;  Moore  v.  State,  ex  reL,  114  Ind.  414. 

There  is  another  class  of  cases  to  which  the  doctrine  of 
merger  is  applied,  and  when  an  action  is  once  brought,  tried 
and  determined,  all  causes  of  complaint  are  forever  cut  off, 
whether  embraced  within  the  issues  or  not.  Freeman  Judg- 
ments, sections  240  and  372  ;  Henderson  v.  Henderson,  3 
Hare,  100;  City  of  Noi^th  Vernon  v.  Voegler,  103  Ind. 
314 ;  Richardson  v.  Eagle  Machine  Works,  78  Ind.  422  (41 
Am.  R.  584). 

This  is  a  class  of  cases  where  the  gravamen  of  the  action 
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is  one  entire,  indivisible  contract  or  wrong.  In  such  cases 
the  law  will  not  allow  the  plaintiff  to  split  up  the  various 
covenants  or  injuries  and  bring  separate  actions,  but  merges 
the  contract  or  tort  into  the  judgment. 

But  in  the  case  under  consideration  we  do  not  think  the 
cause  of  action  was  embraced  within  the  issues  in  the  former 
action;  nor  are  we  of  the  opinion  that  there  was  a  merger. 
The  counter-claim  charged  a  fraud,  and  demanded  a  rescis- 
sion of  the  contract  because  of  the  fraud. 

To  a  complete  rescission  of  the  contract  the  cause  of  action 
involved  in  this  suit  was  in  no  way  material.  The  right  of 
rescission  depended  entirely  upon  the  fraud  charged,  and  the 
ofibr  to  put  the  appellee  in  statu  quo.  Until  the  contract  was 
rescinded  by  a  decree  of  the  court,  the  appellant  could  not 
enforce  collection  of  the  money  now  sued  for. 

The  right  of  rescission  was  an  equitable  right,  but  the 
right  which  the  appellant  now  seeks  to  enforce  is  a  legal 
right. 

As  all  distinctions  between  law  and  equity  are  abolished  by 
our  code  of  practice,  the  appellant  might  have  made  the  alle- 
gations of  his  counter-claim  broad  enough  to  have  enabled 
him  to  recover  the  money  he  now  sues  for  in  the  former  ac- 
tion, but  he  was  not  required  to  do  so. 

The  right  of  action  involved  in  this  suit  was  in  no  way 
before  the  court  in  the  former  action,  and,  under  the  issues, 
could  not  have  been  considered  and  determined. 

The  second  paragraph  of  the  answer  was  clearly  bad,  and 
the  court  should  have  sustained  the  demurrer  to  it. 

As  the  answer  is  bad  we  are  not  called  upon  to  consider 
the  reply. 

The  judgment  is  reversed,  with  costs,  with  directions  to  the 
court  below  to  sustain  the  demurrer  to  the  second  paragraph 
of  answer. 

Filed  Feb.  16, 1889. 
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No.  10,640. 

Wilson  v,  Donaldson. 

iS  W7  Non-Residbnt. — Attendance  at  Trial. — Service  of  Summons  Upon, — A  per- 

son  who  comes  into  this  State  for  the  purpose  of  testifying  as  a  witness 
in  an  action  in  which  he  is  a  party,  can  not  be  legally  served  with  a 
summons  at  the  suit  of  the  party  plaintiff  in  the  action  he  came  hereto 
defend.    Section  312,  B.  S.  1881,  does  not  apply  to  such  a  case. 

From  the  Montgomery  Circuit  Court. 

G.  W.  Paul,  M.  D.  White  and  /.  E,  Humphries,  for  ap- 
pellant. 

P.  8,  Kennedy,  8,  C.  Kennedy  and  W.  T.  Brush,  for  ap- 
pellee. 

Elliott,  C.  J. — The  appellee  was  served  with  summons 
in  an  ordinary  civil  action.  He  pleaded  in  abatement  these 
facts :  That  he  then  was  and  had  been  for  more  than  eighteen 
years  a  citizen  and  resident  of  the  State  of  Kentucky ;  that 
during  the  April  term  of  the  Montgomery  Circuit  Court  he 
left  his  home  in  the  State  of  Kentucky  for  the  sole  purpose 
of  defending  an  action  pending  against  him  in  that  court, 
and  testifying  as  a  witness  therein;  that  the  action  was  brought 
against  him  by  the  plaintiff,  and  the  cause  was  called  for 
trial  on  the  24th  of  May,  1882 ;  that  the  defendant  an- 
nounced that  he  was  ready  for  trial  and  the  court  ordered 
the  trial  to  proceed,  whereupon  the  plaintiff  dismissed  his 
action,  and  withdrew  all  the  papers  from  the  files  of  the 
court;  that  immediately  after  the  dismissal  was  entered,  Wil- 
son, the  plaintiff,  refiled  his  complaint  and  caused  a  summons 
to  issue;  that  the  defendant  started  home  at  once  but  was 
served  with  summons  while  he  was  on  his  way  home,  al- 
though he  was  still  in  Montgomery  county. 

The  contention  of  appellant's  counsel  is,  that  the  fact  that  the 
appellee  was  in  Indiana  in  attendance  upon  court  as  a  party 
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to  an  action  which  he  had  brought  against  him^  and  for  the 
purpose  of  testifying  as  a  witness^  does  not  entitle  him  to 
avoid  the  summons  served  upon  him  while  in  this  State.  Our 
statute  is  broad  enough  to  sustain  this  contention  if  we  take 
it  apart  from  all  the  other  rules  of  the  law,  for  it  provides 
that  in  cases  of  non-residents  an  action  may  be  commenced 
and  summons  served  in  any  county  where  they  may  be  found. 
R.  S.  1881,  section  312.  But  a  statute  is  not  to  be  isolated 
from  the  great  body  of  law  of  which  it  forms  a  part ;  on  the 
contrary,  it  is  to  be  taken  as  forming  part  of  one  great  system, 
and  is  to  be  construed  with  reference  to  co-ordinate  rules 
and  statutes.     Bradley  v.  Thiodon,  ante,  p.  255. 

The  counsel  are,  therefore,  in  error  in  completely  isolating 
the  statutory  provision  we  have  referred  to,  since  if  we 
should  find  a  well  established  principle  of  law  exempting 
non-residents  who  are  in  this  State  for  the  purpose  of  attend- 
ing court  as  parties  or  witnesses,  we  should  be  bound  to  con- 
strue the  statute  with  reference  to  that  principle,  for  we  could 
not  hold  that  the  Legislature  meant  to  entirely  disregard  it 
and  establish  an  independent  rule.  Such  narrow  views  as 
those  of  counsel,  if  allowed  sway,  would  mar  the  symmetry 
of  our  system  of  jurisprudence  and  greatly  impair  its  useful- 
ness. Laws  are  necessarily  expressed  in  general  terms,  but 
these  general  terms  do  not  and  can  not  embrace  all  cases. 
An  element  is  often  present  which  takes  a  case  out  of  th(! 
operation  of  the  general  words  of  the  statute,  and  that  ele- 
ment is  here  present.     Broom  Legal  Maxims,  43. 

We  can  not,  as  the  appellee's  counsel  urge  us  to  do,  allot 
any  controlling  force  to  section  2658  of  the  statute,  which 
exempts  persons  engaged  in  necessary  attendance  upon  courts 
from  arrest  on  civil  process,  for  the  reason  that  there  was  no 
attempt  to  arrest  the  appollee.  All  that  the  appellant  at- 
tempted to  do  was  to  compel  the  appellee  to  appear  and  an- 
swer in  an  ordinary  civil  action. 

The  fact  that  an  arrest  is  not,  under  our  system  of  juris- 
prudence, made  on  ordinary  civil  process,  supplies  a  substan- 
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tial  reason  for  denying  to  the  ancient  decisions  a  controlliDg 
influence,  but  not  for  entirely  impeaching  the  validity  of  their 
reasoning.  There  are  strong  reasons  found  in  some  of  the  old 
cases  why  a  citizen  of  a  sister  State  who  comes  here  to  defend 
one  action  should  not  be  bound  to  submit  to  the  service  of  a 
summons  in  another  action  while  here  in  necessary  attend- 
ance at  court.  It  is  his  privilege,  under  our  laws,  to  testify 
in  his  own  behalf,  and  this  privilege  should  not  be  burdened 
with  the  hazard  of  defending  other  actions  in  our  forums. 
Our  own  citizens  will  often  derive  a  substantial  benefit  from 
the  personal  appearance  of  a  non-resident  defendant,  since  it 
may  enable  them  to  obtain  a  personal  judgment  which  else 
were  impossible.  If  citizens  of  other  States  are  allowed  to 
come  into  our  jurisdiction  to  attend  court  as  parties  or  wit- 
nesses and  to  freely  depart  from  it,  the  administration  of 
justice  will  be  best  promoted,  since  a  defendant's  personal 
presence  is  often  essential  to  enable  his  counsel  to  justly  con- 
duct his  defence.  The  principle  of  State  comity,  too,  de- 
mands that  a  citizen  of  another  State  who  submits  to  the 
jurisdiction  of  our  courts  and  here  wages  his  forensic  con- 
test should  not  be  compelled  to  do  so  under  the  limitation 
and  obligation  of  submitting  to  the  jurisdiction  of  our  courts 
in  every  ca^e  that  may  be  brought  against  him.  While  com- 
ing and  departing,  as  well  as  while  actually  in  necessary  at- 
tendance at  court,  he  should  be  free  from  the  hazard  of  being 
compelled  to  answer  in  other  actions. 

It  is  an  evidence  of  respect  for  our  laws  and  confidence  in 
our  courts  that  he  comes  here  to  litigate,  and  the  laws  he  re- 
spects should  give  him  protection.  If  he  can  come  only  un- 
der the  penalty  of  yielding  to  our  jurisdiction  in  every  action 
that  may  be  brought  against  him,  he  is  deprived  of  a  sub- 
stantial right  because  he  is  willing  to  trust  our  courts  and 
our  laws,  without  removing  his  case  to  the  Federal  courts, 
or  refusing  to  put  himself  in  a  position  where  personal  judg- 
ment may  be  rendered  against  him.  High  considerations  of 
public  policy  require  that  the  law  should  encourage  bim  to 
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freely  enter  our  forums  by  granting  immunity  from  process 
in  other  civil  actions^  and  not  discourage  him  by  burdening 
him  with  the  obligation  to  submit  to  the  writs  of  our  courts 
if  he  comes  within  our  borders.  We  know  that  there  is  some 
conflict  among  the  decided  cases^  but^  in  weight  and  in  rea- 
sou,  the  authorities  range  themselves  in  strong  array  in  sup* 
port  of  the  doctrine  we  have  outlined.  It  was  certainly  the 
ancient  rule^  and,  although^  as  we  have  said^  something  of 
the  reason  for  the  ancient  rule  has  been  dissipated,  there  yet 
remains  much  reason  for  it.  There  is,  indeed,  a  stronger 
reason  for  the  rule  in  States,  where,  like  ours,  parties  may  be 
witnesses,  than  in  States  where  the  old  common  law  rule  ex- 
cluding them  prevails;  and  for  this  reason  the  old  rule  pro- 
tecting witnesses  has  much  more  strength  in  States  where 
parties  may  be  witnesses  than  in  States  where  the  ancient 
common  law  rule  is  still  in  force.  The  authorities,  ancient 
and  modern,  are  in  substantial  harmony  upon  the  proposition 
that  a  witness  from  a  foreign  jurisdictioa  is  under  the  protec- 
tion of  the  law,  although  some  of  the  cases  deny  this  im- 
munity to  parties.  The  reason  for  this  rule  regarding  wit- 
nesses, as  generally  given,  is,  that,  as  they  can  not  be  com- 
pelled to  leave  their  own  State,  they  should,  as  far  as  possi- 
ble, be  encouraged  to  voluntarily  come  into  the  State  where 
the  action  is  pending,  and  give  their  testimony  in  open  court. 
But  the  policy  of  protection,  as  sound  principles  require,  and 
many  courts  assert,  extends  as  well  to  parties  as  to  witnesses. 
In  3IitcheU  v.  Huron  Circuit  Judge,  53  Mich.  541,  Cooley, 
C.  J.,  said:  "  We  think  the  ca^e  is  within  the  principle  of 
Woiaon  V.  Judge  of  Superior  CouH,  40  Mich.  729,  and  that 
the  writ  should  issue.  Public  policy,  the  due  administration 
of  justice,  and  protection  to  parties  and  witnesses  alike  de- 
mand it.  There  would  be  no  question  about  it  if  the  suit 
had  been  commenced  by  arrest  ;\  but  the  reasons  for  ex- 
emption are  applicable,  though  with  somewhat  less  force,  in 
other  cases  also.  The  following  cases  may  be  referred  to  for 
the  general  reasons :    -Norria^.  Beach,  2  Johns.  294 ;  Sanford 
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V.  (7Acwe,  3  Cow.  381;  Dixon  v.  Ely,  4  Edw.  Ch.  557; 
Clark  V.  Granty  2  Wend.  257 ;  Beaver  v.  Robinaon,  3  Duer, 
622;  Person  v.  Gorier,  66  N.  Y.  124;  Matthews  v.  I\{/fe,  87 
N.  Y.  568 ;  HaWs  Case,  1  Tyler,  274 ;  In  re  Healey,  53  Vt. 
694;  Miles  v.  McQallough,  1  Binn.  77  ;  Halsey  v.  Stewart,  4 
N.  J.  L.  366;  Dungan  v.  Jtfiffer,  37  N.  J.  L.  182;  Fmcen/ 
V.  Watson,  1  Eich.  Law,  194;  Sadler  v.  -Bay,  5  Rich.  Law, 
523;  Martin  v.  Bamsey,  7  Hamph.  260;  Dickinson's  Gase^i 
Harr.  (Del.)  517  ;  Henegar  v.  Spangler,  29  Ga.  217  ;  Jfay  v. 
Shumway,  16  Grayj  86;  Thompson's  Oase,  122  Mass.  428; 
Ballinger  v.  Efffott,  72  N.  C.  596;  ParJfeer  v.  HotchkisSy 
Wall.  C.  C.  269;  Juneau  Bank  v.  McSpedan,  5  Biss.  64; 
Arding  v.  Mower,  8  Term  R.  534 ;  Newton  v.  j4«£eto,  6  Hare, 
319 ;  Persse  v.  Persse,  5  H.  L.  Cas.  671.  See,  also,  Matter  of 
Cannon,  47  Mich.  481.  The  case  of  Case  v.  Rorabachery  15 
Mich.  537,  is  different.  In  that  case  the  party  claiming  the 
privilege  was  attending  court  within  the  jurisdiction  of  his 
residence." 

Very  much  the  same  ruling  as  that  announced  by  Chief 
Justice  CooLEY  was  made  by  the  Court  of  Appeals  of  New 
York,  in  Matthews  v.  Tufis,  supra,  where  it  was  said:  "In 
Van  Lieuw  v.  Johnson,  decided  March,  1871,  and  referred  to 
in  Person  v.  Grier,  66  N.  Y.  124,  a  majority  of  this  Court 
were  of  opinion  that  a  summons  could  not  be  served  upon  a 
defendant,  a  non-resident  of  the  State,  while  attending  a  court 
in  this  State  as  a  party.  This  immunity  does  not  depend 
upon  statutory  provisions,  but  is  deemed  nece&sary  for  the 
due  administration  of  justice.-  It  is  not  confined  to  witnesses, 
but  extends  to  parties  as  well,  and  is  abundantly  sustained 
by  authority." 

We  do  not  cite  the  authorities  adduced  by  the  court,  for 
the  reason  that  most  of  them  are  collected  in  the  quotation 
made  from  the  opinion  of  Chief  Justice  Cooley. 

Mr.  Rorer  says :  "  It  is  the  policy  of  the  law  to  protect 
suitors  and  witnesses  from  service  of  proce&s  in  civil  actions, 
whether  the  process  be  such  as  required  their  arrest,  or  be 
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merely  in  the  nature  of  a  summons.  Service  in  such  cases 
will  be  set  aside,  as  well  upon  general  principles  as  upon  pos- 
itive law,  if  there  is  such."     Rorer  Interstate  Law,  26. 

The  only  case  cited  by  the  appellant^s  counsel  which  di- 
rectly opposes  the  opinion  which  we  accept  as  the  correct 
one,  is  that  of  Bishop  v.  Vose,  27  Conn.  1,  and  that  decision 
is  not  supported  by  authority,  nor  are  any  satisfactory  rea- 
sons assigned  for  the  conclusions  of  the  court.  Greer  v. 
Young,  120  111.  184,  was  the  case  of  a  party  who  came  into 
Illinois  to  attend  the  taking  of  depositions,  and  not  the  case 
of  a  defendant  in  attendance  at  court. 

In  King  v.  Phillips,  70  Ga.  409,  there  was  no  pleading 
questioning  the  service,  and  it  was  on  this  point  that  the  case 
was  decided. 

The  facts  in  Bobbins  v.  Lincoln,  27  Fed.  Rep.  342,  were, 
that  the  person  served  with  process  was  an  attorney  and  not 
a  party. 

In  Smith  v.  Jones,  76  Maine,  138  (49  Am.  Rep.  598),  the 
question  arose  in  a  collateral  action,  and  there  the  plaintiff 
sued  to  recover  damages  for  an  illegal  arrest.  Cailett  v. 
Morton,  4  Litt.  (Ky.)  122,  simply  decides  that  a  member  of 
the  Legislature  is  not  so  far  privileged  as  to  be  exempt  from 
answering  a  summons  in  an  ordinary  civil  action. 

Our  ultimate  conclusion  is,  that  a  person  who  comes  into 
this  State  for  the  purpose  of  testifying  as  a  witness  in  an  ac- 
tion in  which  he  is  a  party,  can  not  be  legally  served  with 
a  summons  at  the  suit  of  the  party  plaintiff  in  the  action  he 
came  here  to  defend,  and  that  our  statute  does  not  apply  to 
such  a  case. 

Judgment  affirmed. 

Filed  Feb.  16, 1889. 
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No.  13,563. 

Bailey  et  al.  v.  Bbiant. 

CoifYEYAircE. — Pending  ProoeedingB  io  Condemn, — Qranlee  Entitled  to  Dan- 
ages  Atoarded, — Parol  BeaervcUian, — Evidence. — A  purchaser,  to  whom  city 
lots  are  conveyed  bj  warranty  deed  while  a  proceeding  to  condemn  a 
portion  thereof  for  street  purposes  is  pending,  is  entitled  to  recover 
from  the  grantor  any  damages  that  may  be  awarded  in  the  latter^s  name^ 
and  paid  to  him  by  the  city  by  reason  of  the  condemnation,  and  the 
grantor  will  not  be  permitted  to  prove  by  parol  that  he  reserved  the 
damages  at  a  date  prior  to  the  execution  of  the  deed. 

From  the  Huntington  Circuit  Court. 

J.  G.  Branyan,  M.  L.  Spencer y  R.  A.  Kaufman  and  W,  A. 
Bra^yaUy  for  appellants. 

B.  F.  Ibach  and  /.  G.  Ibach^  for  appellee. 

Coffey,  J. — On  the  3d  day  of  January,  1883,  the  appel- 
lee conveyed  to  the  appellants,  by  warranty  deed,  lots  fifty-five 
and  fifty-six  in  Louis  Heitzfield's  addition  to  the  city  of 
Huntington,  Huntington  county,  Indiana. 

At  that  time  a  proceeding  was  pending  by  the  city  of  Hun- 
tington to  condemn  a  portion  of  said  lots  for  the  purpose  of 
widening  Franklin  street.  Such  proceedings  were  had  as 
that,  on  the  24th  day  of  September,  1883,  sixteen  feet  ofi^the 
north  end  of  said  lots  was  condemned  and  taken  for  street  pur- 
poses, and  $120  damages  were  awarded  to  the  owners  of  the 
lots  by  reason  of  such  condemnation.  The  money  was  paid 
over  by  the  city  treasurer  to  the  appellee,  and  this  suit  is 
prosecuted  by  the  appellants  to  recover  the  same. 

On  the  trial  of  the  cause  the  appellee  testified  in  his  own 
behalf.  His  counsel  propounded  to  him  the  following  ques- 
tion: 

"  State  what  agreement  or  conversation,  if  any,  there  was 
between  you  and  the  plaintifis  as  to  any  amount  of  damages 
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« 

which  might  be  assessed  upon  the  widening  of  the  street  on 
which  these  lots  abut — as  to  who  should  receive  the  same?^' 

To  this  question  the  appellants  objected^  and  stated  to  the 
courts  as  the  reasons  for  such  objection,  that  such  agreement, 
if  made,  was  merged  in  the  deed ;  that  the  defendant  could 
not  reserve  the  land  itself  by  parol,  and  that  this  was  an  at- 
tempt to  contradict  the  deed.  The  court  overruled  the  ob- 
jection, and  the  appellants  excepted. 

The  appellee  then  testified,  in  substance,  that,  while  talk- 
ing with  appellants  about  the  purchase  and  sale  of  the  lots, 
he  stated  that  the  street  was  about  being  widened,  and  if.  it 
were,  it  would  take  ten  or  fifteen  feet  of  the  lots ;  that  he 
(witness)  had  lots  on  the  other  side  of  the  street,  and  if  the 
appellants  wanted  any  damages  he  would  not  sell. 

The  appellants  assigned  this  ruling  of  the  court  as  a  reason 
for  a  new  trial,  and  now  assign  in  this  court  as  error  the  ac- 
tion of  the  circuit  court  in  overruling  their  motion  for  anew 
trial. 

There  is  a  class  of  cases  in  which  it  is  held  that  a  parol 
reservation  may  be  made,  but  they  all  relate  to  growing 
crops  and  trade  fixtures,  or  such  other  articles  as  are  not  per- 
manently attached  to  the  land.  Heavilon  v.  Heavilon,  29  Ind. 
509 ;  Harvey  v.  Million,  67  Ind.  90. 

But  the  rule  is  never  extended  to  such  things  as  pertain  to 
and  form  or  constitute  a  permanent  part  of  the  realty.  Arm-- 
strong  v.  Lawaon^  73  Ind.  498. 

At  the  date  of  the  deed  executed  by  the  appellee  to  the 
appellants,  the  strip  of  land  subsequently  taken  for  a  street 
constituted  a  part  of  the  lots  conveyed. 

This  strip  undoubtedly  passed  by  the  deed  to  the  appel- 
lants, and  became  their  property.  The  condemnation  took 
place  long  afterwards,  and  at  the  time  the  assessment  of  dam- 
ages was  made  the  property  was  the  property  of  the  appel- 
lants.  It  follows,  we  think,  that  the  money  paid  for  the  use 
of  this  strip  of  land  for  the  purpose  of  a  street  became  the 
money  of  the  appellants,  and  the  appellee  could  not  be  per- 
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mitted  to  prove  by  parol  that  he  reserved  the  same  at  a  time 
prior  to  the  date  of  the  deed. 

We  are  of  the  opinion  that  the  court  erred  in  admitting 
this  evidence. 

The  appellee  assigns  as  a  cross-error  that  the  court  eiTed 
in  overruling  his  demurrer  to  the  complaint. 

As  we  understand  the  argument  of  the  appellee,  it  is,  as 
the  damages  were  assessed  in  his  name,  and  as  the  appellants 
did  not  appeal,  that,  therefore,  they  can  not  recover  in  this 
action.  However  strong  the  argument  might  be  when  ad- 
dressed to  the  complaint  as  a  cause  of  action  against  the  city 
treasurer  who  paid  over  the  money  to  the  appellee,  we  do 
not  think  it  valid  as  to  the  cause  of  action  stated  against  the 
appellee  himself.  It  must  be  remembered  that  the  proceed- 
ings were  pending  when  the  deed  was  made,  and  there  could 
be  no  valid  objection  to  permitting  it  to  proceed  to  final  de- 
termination in  the  name  of  the  appellee;  but  that  would  give 
him  no  claim  to  the  damages,  if,  during  the  pendency  of  the 
proceeding,  he  conveyed  the  land. 

Of  course,  the  appellants,  having  taken  a  conveyance  dur- 
ing the  pendency  of  the  proceeding,  were  bound  by  the  final 
condemnation,  but  that  did  not  deprive  them  of  compensa- 
tion for  their  land  taken  for  the  purpose  of  widening  the 
street.  In  our  judgment  the  complaint  states  a  good  cause 
of  action. 

For  the  error  of  the  court  in  receiving  parol  testimony  of 
an  agreement  made  prior  to  the  execution  of  the  deed  as  to 
the  damages  thereafter  to  be  assessed,  the  judgment  must  be 
reversed. 

Judgment  reversed,  at  the  costs  of  the  appellee,  with  in- 
structions to  the  circuit  court  to  grant  a  new  trial,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Filed  Feb.  20, 1889. 
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No.  14,614. 

Smythe  V.  Boswell  et  al. 

Appeal. — Time. — SUduUyry  LimUaiion. — Fraud  of  Appdlee  Preventing  Appeal. 
— ^An  appeal  can  not  be  taken  after  the  time  limited  by  statute,  unlees  the 
fraad  of  the  appellee  or  his  coansel  prevented  it  from  being  perfected 
witbin  the  proper  time,  in  which  case  the  Supreme  Court,  by  virtue  of 
its  inherent  power,  may  grant  an  appeal  upon  a  proper  application. 

From  the  Benton  Circuit  Court. 

N.  W.  BliaSy  T.  L.  Merrick  and  H.  8.  Travis,  for  appellant. 
H.  W,  Ohascy  F.  8.  Chase  and  F.  W.  Chase,  for  appellees. 

Elliott,  C.  J. — The  judgment  from  which  this  appeal  is 
prosecuted  was  rendered  on  the  5th  day  of  September,  1887. 
On  the  11th  day  of  October,  1888,  the  transcript  was  filed 
in  the  office  of  the  clerk  of  this  court.  The  transcript  con- 
tains an  assignment  of  errors  and  a  joinder  in  error,  but 
thei*e  was  neither  a  transcript  nor  an  assignment  of  errors 
filed  in  this  court  until  the  11th  day  of  October,  1888,  more 
than  thirteen  months  after  the  final  judgment  was  entered. 
The  appellees  move  to  dismiss  the  appeal. 

Affidavits  and  counter-affidavits  were  filed  by  both  par- 
ties, but  we  think  that  the  utmost  effect  that  can  be  given 
the  affidavits  of  the  appellant  is,  that  they  tend  to  prove  that 
her  counsel  believed  that  there  was  a  tacit  agreement  extend- 
ing the  time  for  taking  the  appeal  beyond  the  year  allowed 
by  law.  On  the  other  hand,  the  affidavits  filed  by  the  ap- 
pellees tend  very  strongly  and  satisfactorily  to  prove  that 
there  was  no  foundation  even  for  this  belief.  They  tend, 
indeed,  to  show  that  the  appellees  insisted  upon  the  filing  of 
the  transcript  long  before  the  year  expired.  There  is,  at  all 
events,  not  the  slightest  ground  for  inferring  that  the  appel- 
lees or  their  counsel  acted  in  bad  faith,  or  that  they  wrong- 
fully deceived  the  appellant  or  her  counsel. 


117 

aw 

117 

599 

118 

85 

118 

aR5 

118 

am 

m 

453 

nr 

IS 

IM 

646 

117  866 
m    g76 

117  385 

190  aoo 

117  IS 
181  3 
m    280 

117 
186 


117  305 
147  137 


117  365 
164  627 


1117  365 
el65  645 


366  SUPREME  COURT  OF  INDIANA, 

Smythe  v.  Boswell  et  cd. 

The  motion  to  dismiss  the  appeal  mast  be  sustained.  An 
appeal  must  be  perfected  within  the  time  limited  by  the  stat- 
ute. It  is  true  that  the  judiciary  is  an  independent  depart- 
ment of  government,  exclusively  invested  by  the  Constitu- 
tion with  one  element  of  sovereignty,  and  that  this  court 
receives  its  essential  and  inherent  powers,  rights  and  juris- 
diction from  the  Constitution  and  not  from  the  Legislature. 
Kurdz  V.  Sumption,  ante,  p.  1 ;  Little  v.  State,  90  Ind.  338 
(46  Am.  Rep.  224) ;  Houston  v.  Williams,  13  Cal.  24. 

This  fundamental  principle  leads,  as  we  are  satisfied,  to 
the  proposition  that  if  an  appeal  within  the  time  limited  by 
law  should  be  prevented  by  the  fraud  of  an  appellee  or  his 
counsel,  the  court  might,  notwithstanding  the  statutory  limi- 
tation, grant  an  appeal  upon  a  proper  application.  This 
power,  to  put  the  doctrine  in  a  somewhat  different  form,  ex- 
ists, not  by  virtue  of  legislation,  but  by  virtue  of  the  in- 
herent right  of  every  superior  court  to  maintain  its  dignity 
and  independence,  and  to  control  its  process  and  maintain 
its  inherent  jurisdiction.  Upon  this  point  the  current  of 
judicial  opinion  is  smooth  and  clear.  Nealis  v.  Dicks,  72 
Ind.  374 ;  Cavanaugh  v.  Smith,  84  Ind.  380  ;  Shoultz  v.  Mc- 
Pheeters,  79  Ind.  373 ;  Sanders  v.  State,  85  Ind.  318  ;  Greg- 
ory  v.  State,  ex  reL,  94  Ind.  384;  Greenough  v.  Greenough, 
11  Pa.  St.  489;  Chandler  V.  Nash,  5  Mich.  409.  But  the 
case  as  it  is  presented  to  us  is  not  one  calling  into  exercise 
the  inherent  power  of  the  court,  but  is  one  in  which  the  ap- 
pellant has  failed  to  file  a  pleading  or  record  in  this  court 
within  the  time  limited  by  positive  law. 

It  is  unquestionably  true  that  the  Legislature  may  limit  the 
time  within  which  appeals  may  be  taken.  The  limitation 
operates  primarily  upon  the  parties,  but  it  also  binds  the 
court,  because  it  is  a  rule  of  procedure  established  by  valid 
legislation.  Our  decisions  are,  therefore,  right  in  holding 
that  an  appeal  must  be  taken  within  the  time  limited  by  the 
statute,  and  that,  unless  the  transcript  and  the  assignment  of 
errors  are  filed  within  that  time,  there  is  no  cause  in  this 
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court.  Wright  v.  MannSy  111  lud.  422;  Bacon  v.  Wilhr 
row,  110  Ind.  94;  Johnson  v.  Stephensony  104  Ind.  368; 
Flory  V.  Wihon,  83  Ind.  391 ;  Harshman  v.  Ainnstrong,  43 
Ind.  126;  Jenkins  v.  Corwin,  55  Ind.  21;  Anderson  v. 
Mitchelly  58  Ind.  592 ;  Henderson  v.  Hallidayy  10  Ind.  24 ; 
Hollingsworth  v.  iS^a<€,  ca;  re/.,  8  Ind.  257. 

Our  decisions  are  sustained  by  those  of  other  courts.  1 
Am.  and  Eng.  Encyclopsedia  of  Law,  621.  It  may  be  that 
the  reasoning  of  the  court  in  some  of  the  cases  is  not  entirely 
sound,  yet  the  conclusion  reached  is  undoubtedly  right. 

In  order  to  entitle  the  appellant  in  such  a  case  to  relief 
from  his  own  failure  to  obey  the  law,  he  should  show  a  clear 
and  meritorious  case,  for  otherwise  the  law  must  take  its 
course.  Appellees  have  a  right  to  demand  that  appeals  be 
taken  within  the  time  limited  by  law,  and  of  this  right  they 
should  not  be  deprived  unless  they  have  been  guilty  of  some 
wrong. 

This  is  not  a  case  of  a  failure  to  comply  with  a  rule  of 
court,  but  is  a  case  of  a  failure  to  obey  a  mandatory  statute. 
It  is  not  a  mere  technical  right  that  the  appellees  insist  upon, 
for  they  base  their  claim  on  a  statutory  command.  This,  is 
not  a  case  where  some  default  occurs  after  the  case  gets  into 
court,  for  here  there  was  an  utter  failure  to  get  the  case  into 
court  within  the  time  fixed  by  law. 

Appeal  dismissed. 

FUed  Feb.  19, 1889. 
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No.  14,145. 

Ward  v.  Voris. 

Nbw  TbiaIi. — Newly  Discovered  Evidence, — To  entitle  a  party  to  a  new  trial 
on  account  of  newly  discovered  evidence,  it  must  be  shown  that  such 
evidence  could  not,  with  reasonable  diligence,  which  must  be  shown, 
have  been  discovered  and  produced  at  the  trial,  and  that  it  is  true. 

SAME.^i)t/i^«ioe. — A  party  seeking  a  new  trial  on  the  ground  of  newly 
discovered  evidence  must  affirmatively  show  facts  that  will  constitute 
diligence ;  and  if  he  has  made  no  effort  to  ascertain  or  procure  the  evi- 
dence, he  must  show  an  absence  of  knowledge  of  facts  and  circumstauces 
which  require  him  to  make  inquiry,  and  such  a  state  of  facts  as  will 
excuse  his  inactivity. 

From  the  Montgomery  Circuit  Court. 

P.  S.  Kennedy,  8.  C.  Kennedy,  T.  H.  Ristine  and  H,  H. 
Ristine,  for  appellant. 

/.  E,  Humphries,  M.  2).  White  and  W.  E.  Humphries,  for 
appellee. 

Olds,  J. — This  was  a  suit  on  a  promissory  note.  The  de- 
fendant filed  pleas  in  payment^  one  alleging  payment  in 
money,  and  one  alleging  payment  in  certain  articles  of  per- 
sonal property.  Finding  and  judgment  for  the  plaintiff,  the 
appellee.  Motion  for  a  new  trial  filed  and  overruled  by  the 
court,  and  exceptions  reserved  by  the  appellant. 

The  question  presented  and  discussed  is,  whether  the  ap- 
pellant was  entitled  to  a  new  trial  on  account  of  newly  dis- 
covered evidence. 

The  main  controversy  in  the  case  was  between  the  payor 
of  the  note,  the  appellant.  Ward,  and  the  payee  of  the  note, 
one  Wilkins,  who  had  sold  and  assigned  the  note  to  the  ap- 
pellee, as  to  certain  credits. 

Some  question  is  made  by  counsel  for  appellee  in  regard  to 
the  evidence  taken  by  the  short-hand  reporter  being  any  part 
of  the  record  in  this  case.     The  evidence  so  taken  by  the  re- 
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porter  is  transcribed  in  long-hand  and  incorporated  bodily 
into  the  bill  of  exceptions,  filed  in  the  clerk^s  office  and  in- 
corporated into  the  record,  as  required  by  section  1410,  R. 
S.  1881. 

The  motion  for  a  new  trial,  on  the  ground  of  newly  discov- 
ered evidence,  was  filed  at  the  same  term  of  the  court  at  which 
the  case  was  tried,  and  is  supported  by  the  affidavits  of  the 
appellant,  Ira  Stout  and  Mrs.  Ann  Kirkpatrick. 

Appellant,  in  his  affidavit,  says  that  ^^  since  the  trial  he 
has  obtained  newly  discovered  evidence  material  to  his  de- 
fence, which  he  could  not,  with  reasonable  diligence,  have 
discovered  and  produced  at  the  trial ;  that,  upon  the  trial  of 
said  cause,  the  only  question  was  as  to  the  amount  of  prop- 
erty which  this  defendant  had  furnished  to  Clinton  Wilkins, 
the  assignor  of  the  note  sued  upon,  and  to  his  son,  Thomas 
Wilkins ;  that  a  large  number  of  items  testified  to  by  defend- 
ant were  denied  by  said  Clinton  Wilkins,  and  were  excluded 
in  the  computation,  as  not  being  proved,  and  by  reason  of  the 
loss  of  certain  books,  as  testified  to  by  defendant,  other  mat- 
ters were  not  stated  ;  but  defendant  says  that  upon  a  trial  for 
divorce  between  said  Clinton  Wilkins  and  his  wife,  at  the  May 
term,  1884,  of  said  court,  the  amount  due  upon  this  note  was 
being  ascertained  in  order  to  fix  the  amount  of  alimony,  and 
the  only  sum  which  said  Wilkins  named  as  due  upon  said 
note  was  one  hundred  dollietrs ;  that  affiant  is  informed  that 
he  was  asked  to  give  his  best  impression  as  to  the  sum  due 
upon  said  note,  and  he  said  it  might  be  one  hundred  dollars, 
and  it  might  be  more  or  less,  and  he  files  herewith  the  affidavits 
of  one  Ira  Stout  and  Ann  Kirkpatrick,  who  heard  said  fact 
testified  to  upon  said  trial ;  that  affiant  was  not  present  at 
said  trial,  and  did  not  know  that  said  matter  was  inquired  of 
in  said  cause,  and  that  he  had  no  reason  to  suppose  that  said 
a£Sants  knew  said  facts  until  since  the  trial  of  the  case  at  the 
September  term  of  this  court,  1887.'* 

Ira  Stout,  in  his  affidavit,  says  that  he  was  present  at  the 
Vol,  117.— 24 
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trial  of  the  divorce  case,  and  that  the  note  Wilkins  held 
against  appellant,  being  the  note  sued  upon  in  this  case,  was 
inquired  about,  and  Wilkins  testified  that  he  had  had  deal- 
ings with  appellant  for  years  since  the  execution  of  the  note, 
and  had  received  from  said  appellant  stock,  tile,  lumber  and 
other  property,  and  that  his  son,  Thomas,  had  received  horses 
and  stock  and  other  property,  all  of  which  articles  were  to 
go  as  credits  upon  said  note,  and  that  he  could  not  tell  jost 
what  was  due ;  it  might  be  one  hundred  dollars  and  it  might 
be  more. 

Ann  Kirkpatrick,  in  her  affidavit,  states  that  she  heard  Wil- 
kins testify  on  the  divorce  trial,  and  that  he  said  he  and  his 
son  had  received  property  as  stated  by  Stout,  which  was  to 
be  applied  as  credits  on  the  note,  and  that  he  said  he  coald 
not  state  the  sum  due  on  the  note  with  exactness,  but  his  best 
impression  was  that  it  was  only  one  hundred  dollars ;  that  it 
might  be  something  more  and  it  might  be  leas. 

To  entitle  a  party  to  a  new  trial  on  account  of  newly  dis- 
covered evidence,  it  must  be  shown  that  such  evidence  could 
not,  with  reasonable  diligence,  have  been  discovered  and  pro- 
duced at  the  trial,  and  that  the  same  is  true,  and  the  facts 
must  be  set  out  showing  the  diligence  used  to  procure  such 
evidence. 

No  facts  are  stated  in  the  affidavit  of  the  appellant  in  this 
case  showing  any  diligence.  The  affidavit  states  a  concla- 
sion,  that  the  affiant  ^^  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  such  evidence  on  the  trial." 

It  is  also  stated  in  the  affidavit  that  the  affiant  was  not 
present  at  the  trial  of  the  divorce  case,  and  did  not  know  that 
said  matter  was  inquired  of;  but  it  does  not  negative  the  &ct 
that  he  was  a  neighbor  to  Wilkins,  and  knew  all  about  the 
trial,  and  if  he  was,  he  was  bound  to  know  that  the  question 
of  the  husband^s  property  was  a  matter  of  inquiry  in  a  trial 
for  divorce. 

For  aught  that  appears  from  the  affidavit  of  the  appellant, 
he  may  have  known  all  about  the  trial  of  the  divorce  case, 
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and  was  related  to^  and  associated  with^  the  persons  Stout 
and  Kirkpatrick  daily,  and  had  ample  opportunity  to  con- 
verse with  them  and  ascertain  the  facts  which  they  would 
testify  to,  long  before  the  trial  in  this  case. 

The  question  of  payment  was  an  issue  in  the  case,  disputed 
and  contested.  It  was  the  duty  of  the  appellant  to  make 
diligent  inquiry  before  the  trial,  and  produce  all  the  evidence 
that  such  diligence  would  put  him  in  possession  of,  and  if  he 
failed  to  do  so,  he  can  not  be  relieved  of  a  judgment  which 
he  has  allowed  to  go  against  him  by  reason  of  his  own  laches 
and  inattention  to  his  own  interests. 

A  party  asking  to  be  relieved  of  a  judgment  must  affirm- 
atively show  facts  that  will  constitute  diligence,  and  if  he 
has  made  no  efforts  to  ascertain  or  procure  such  evidence,  he 
mast  show  an  absence  of  knowledge  of  facts  and  circumstances 
which  require  him  to  make  inquiry,  and  show  such  a  state  of 
facts  as  justify  and  excuse  his  inactivity.  Test  v.  Larshy  100 
Ind.  562;  McCauley  v.  Murdock,  97  Ind.  229 ;  Ragsdale  v. 
Matthews,  93  Ind.  589 ;  Tonei/  v.  Toney,  73  Ind.  34 ;  Du 
Souchet  V.  Duicher,  113  Ind.  249 ;  Arms  v.  Beitmanj  73  Ind. 
85 ;  Allen  v.  Bond,  112  Ind.  523 ;  Oardner  v.  State,  ex  reL, 
94  Ind.  489;  Pennsylvania  Go.  v.  Nations,  111  Ind.  203; 
Hines  v.  Driver,  100  Ind.  315;  Marks  v.  State,  ex  rel.,  101 
Ind.  353. 

Counsel  for  appellant  insist  that  the  ruling  of  the  court 
below  can  not  be  sustained  without  overruling  the  case  of 
Rains  v.  BaUow,  54  Ind.  79.  In  that  case  the  question  of 
di'ligence  was  not  presented  to,  or  considered  by,  this  court. 
The  affidavit  in  this  case  is  not  sufficient  to  entitle  the  appel- 
lant to  a  new  trial. 

There  is  no  error  for  which  the  judgment  should  be  re- 
versed. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  19, 1889. 
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Same. —  Adverse  Possession. —  Fraud, — Damages, —  Staluie  of  Limiialums.— 
Where  one  went  into  possession  of  real  estate  in  1852,  claiming  title  and 
holding  exclusive  possession  until  1885,  when  he  conveyed  to  another, 
any  right  which  one  claiming  to  be  the  original  owner  may  have  had 
to  quiet  title,  or  for  damages  for  obtaining  a  fraudulent  deed,  is  barred 
by  the  statute  of  limitations. 
Supreme  Coubt. — Failure  of  Evidence. — Reversal  of  Judgment. — IVodiee.— 
A  judgment  will  be  reversed  and  a  new  trial  granted  if  there  is  a  fail- 
ure of  evidence  upon  any  material  point 

From  the  Daviess  Circuit  Court. 

J,  W.  Ogdon  and  M.  F.  Burke,  for  appellants. 
W.  R.  Gardiner  and  8.  H.  Taylor,  for  appellee. 

Berkshire^  J. — The  case  as  made  by  the  complaint  is,  in 
brief^  that  the  maiden  name  of  the  appellee  was  Bridget 
Grannon,  and  her  father's  name  Bernard  Grannon^  who  was 
a  brother  of  the  appellant  Grannon  ;  that,  on  the  8th  day  of 
April,  1850,  while  the  appellee  was  but  a  small  child,  the 
appellant  Grannon  entered  and  took  up,  with  money  of  hers 
and  her  said  father,  from  the  United  States  government  and 
the  trustees  of  the  Wabash  and  Erie  Canal,  the  following 
real  estate  in  Daviess  county,  Indiana,  to  wit :  The  north- 
west quarter  of  the  northwest  quarter  of  section  10,  town.  3 
north,  of  range  5  west;  that,  on  the  1st  day  of  June,  1850, 
the  trustees  of  the  Wabash  and  Erie  Canal  executed  to  the 
appellee  a  deed  for  said  real  estate ;  that,  on  the  27th  day  of 
February,  1852,  the  appellant  Grannon  procured  from  an- 
other Bridget  Grannon,  with  the  fraudulent  intent  to  cheat 
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and  injure  the  appellee,  a  deed  of  conveyance  for  the  said 
real  estate  and  certain  other  real  estate,  and  thereafter  and 
on  the  3d  day  of  September,  1885,  said  appellant  Grannon, 
with  the  farther  fraudulent  intent  to  cheat  and  injure  the 
appellee,  sold  and  by  his  deed  conveyed  said  real  estate,  so 
conveyed  to  him,  to  the  appellant  O'Donahue,  for  a  consid- 
eration of  $3,900 ;  that  said  forty-acre  tract  was  then  and 
still  is  of  the  value  of  $2,000 ;  that  said  appellant  O'Dona- 
hue  took  the  title  with  full  knowledge  of  all  the  facts,  and 
that  the  appellee  was  the  owner  of  the  said  forty-acre  tract ; 
that  he  has  paid  but  $500  of  the  said  purchase-price,  the 
proper  proportion  of  which  as  applicable  to  the  said  forty- 
acre  tract  is  $166.66.  The  prayer  for  relief  is,  that  the  deeds 
be  set  aside  and  the  title  of  the  appellee  quieted,  or  if  it  be 
found  that  the  appellant  O'Donahue  is  an  innocent  pur- 
chaser for  value,  that  he  be  required  to  pay  the  remainder 
of  said  purchase-money  to  the  appellee. 

The  answer  filed  by  the  appellants  is  in  four  paragraphs : 
1.  The  general  denial.  2.  The  statute  of  limitations,  that 
the  cause  of  action  did  not  accrue  within  six  years.  8.  The 
statute  of  limitations,  that  the  cause  of  action  did  not  accrue 
within  fifteen  years.  4.  The  statute  of  limitations,  that  the 
cause  of  action  did  not  accrue  within  twenty  years. 

The  appellee  addressed  a  demurrer  to  the  second,  third 
and  fourth  paragraphs,  separately  assigning  as  cause  of  de- 
murrer a  want  of  sufficient  facts  to  constitute  a  defence  to 
the  action ;  the  court  sustained  the  demurrer  to  each  para- 
graph, and  the  appellants  reserved  proper  exceptions. 

There  was  a  jury  trial  and  the  following  verdict  returned 
for  the  appellee : 

"  We,  the  jury,  find  for  the  plaintiff  and  assess  her  dam- 
ages at  $775." 

The  following  is  the  judgment  rendered  by  the  court : 

**  It  is,  therefore,  considered  by  the  court  that  the  plain- 
tiff recover  of  and  from  the  defendants  said  sum  of  $775, 
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with  interest  at  six  per  cent,  from  this  date^  and  costs  of 
suit  herein  expended. 

"  It  is  further  considered  by  the  court  that  the  defendant 
O^Donahue  pay  said  sum  of  money  and  interest  and  costs  to 
the  plaintiff  out  of  the  balance  of  the  purchase-money  owing 
from  him  for  the  real  estate  described  in  the  complaint  herein, 
and  that^  upon  payment  of  the  amount  of  this  judgment^  he 
be  entitled  to  credit  for  the  sums  so  paid  on  the  balance  due 
his  co-defendant  from  him  on  said  real  estate/' 

The  appellants  assign  several  errors,  as  follows  : 

1.  The  court  erred  in  sustaining  the  demurrer  to  the  sec- 
ond, third  and  fourth  paragraphs  of  answer,  and  each  of  said 
paragraphs. 

2.  The  court  erred  in  overruling  the  motion  for  a  venire 
de  novo, 

3.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

4.  The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment. 

The  facts  stated  in  the  complaint  constitute  a  cause  of  ac- 
tion to  quiet  title  to  real  estate,  and  that  only.  In  actions 
to  quiet  title  all  matters  of  defence  may  be  proved  under  the 
general  denial,  and,  therefore,  though  it  is  our  opinion  that 
both  the  third  and  fourth  paragraphs  were  good,  and  that  the 
coart  erred  in  sustaining  the  demurrers  thereto,  the  error 
is  unavailable,  for  the  reason  that  every  fact  that  could  have 
been  proved  had  the  demurrers  been  overruled,  was  provable 
under  the  general  denial.     Eve  v.  Louis,  91  Ind.  457. 

We  are  unable  to  see  upon  what  theory  the  appellee  ob- 
tained a  money  judgment ;  the  complaint  charged  notice 
home  to  O'Donahue  when  he  purchased,  and  the  evidence 
proved  that  he  had  paid  but  a  small  part  of  the  purchase- 
money.  It  must  have  been  upon  the  idea  that  the  complaint 
charged  a  fraud  to  the  damage  of  the  appellee,  but  no  suffi- 
cient allegations  of  fraud  are  made. 

As  we  have  already  said,  the  complaint  alleges  an  action  to 
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qaiet  title,  and  only  that.  If  we  were  of  the  opinion  that  it 
stated  a  cause  of  action  arising  out  of  a  fraud,  then  we  would 
have  to  hold  that  there  was  available  error  because  of  the 
ruling  of  the  court  in  sustaining  the  demurrers  to  the  several 
paragraphs  of  answer.  R.  S.  1881,  section  292;  Pilcher  v. 
Flinn,  30  Ind.  202 ;   Wallace  v.  iletzker,  41  Ind.  346. 

There  was  no  error  in  overruling  the  motion  for  a  venire 
de  novo,  nor  in  overruling  the  motion  in  arrest  of  judgment. 
The  verdict  was  in  proper  form,  and  the  complaint  stated  a 
cause  of  action. 

We  are,  however,  of  the  opinion  that  the  court  committed 
an  error  in  overruling  the  motion  for  a  new  trial. 

The  motion  for  a  new  trial  assigns  three  reasons,  one  of 
which  is,  that  there  is  not  sui&cient  evidence  to  sustain  the 
verdict. 

In  what  we  are  about  to  say  we  are  not  unmindful  of  the 
long  line  of  decisions  that,  whenever  there  is  any  controversy 
in  the  evidence  as  to  matters  of  fact,  the  finding  of  the  jury 
is  conclusive,  so  far  as  this  court  is  concerned.  At  the  same 
time  we  do  not  overlook  the  many  cases  which  this  court  has 
decided,  that,  if  there  is  a  failure  of  evidence  upon  any  ma- 
terial point,  the  judgment  will  be  reversed  and  a  new  trial 
granted.  In  this  case  there  is  a  failure  of  both  pleading  and 
evidence. 

There  is  a  controversy  in  the  evidence  as  to  whether  the 
conveyance  which  the  trustees  of  the  Wabash  and  Erie  Canal 
executed  to  Bridget  Grannon  on  the  1st  day  of  June,  1850, 
was  executed  to  the  appellee  or  to  her  grandmother,  both  of 
them  bearing  the  same  name.  As  to  all  other  material  facts 
there  seems  to  be  no  controversy. 

The  evidence  uncontradicted  is,  that  the  appellant  Will- 
iam Grannon  was  the  uncle  of  the  appellee,  and  that  Bridget 
Grannon,  the  grandmother  of  the  appellee,  was  the  mother 
of  William ;  that  the  appellee  was  born  in  the  year  1839 ; 
that,  on  the  27th  day  of  February,  1852,  Bridget  Grannon, 
the  grandmother,  executed  to  the  appellant  William  Grannon, 
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a  deed  for  the  real  estate  in  question,  together  with  other 
lands ;  that  he  went  into  possession  thereof  about  the  time 
of  the  conveyance,  and  held  exclusive  possession  of  the  same 
under  claim  of  title,  continuously,  until  he  conveyed  to  his 
co-appellant,  O'Donahue,  September  3d,  1885;  the  convey- 
ance to  O'Donahue  was  for  all  the  lands  covered  by  the  con- 
veyance from  Bridget  Grannon,  for  a  consideration  of  $3,900, 
$500  of  which  has  been  paid. 

If  it  is  conceded  that  the  appellee  was  the  Bridget  Gran- 
non to  whom  the  trustees  of  the  Wabash  and  Erie  Canal  ex- 
ecuted their  conveyance,  the  exclusive  possession  of  William 
Grannon,  under  claim  of  title,  had  ripened  into  a  perfect 
title  long  before  the  commencement  of  this  suit,  and,  there- 
fore, when  he  sold  and  conveyed  to  his  co-appellant  the  ap- 
pellee had  no  cause  to  complain.  Walker  v.  Hill,  111  Ind. 
223 ;  Wright  v.  Wright,  97  Ind.  444;  Roots  v.  Beck,  109  Ind. 
472 ;  Law  v.  Smith,  4  Ind.  56.  And  had  the  finding  of  the 
jury  been  within  the  issues  there  would  have  been  a  failure 
of  proof. 

There  is  no  evidence  tending  to  establish  a  fraud  for  which 
an  action  for  damages  could  be  maintained,  but,  if  so,  the  ac- 
tion would  be  barred  by  the  statute  of  limitations. 

The  relation  of  trustee  and  cestui  que  trust  never  did  exist 
between  the  appellee  and  her  uncle.  If  she  ever  held  title 
to  the  real  estate  she  lost  it  because  of  her  own  neglect  and 
delay. 

The  judgment  is  reversed,  with  costs,  and  the  court  below 
is  directed  to  grant  a  new  trial,  and  proceed  in  accordance 
with  this  opinion. 

Filed  Feb.  19, 1889. 
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Marshall  et  al.  v,  Lewark. 

CoNTKACT. — Accoujit  Acci^ing  Under, — Right  to  Sue  Upon, — ^A  party  is  not 
bound  to  sue  for  the  breach  of  a  written  contract,  but  he  may  sue  upon 
an  account  accruing  thereunder. 

PKACmcE. — Admission  of  Evidence, — New  Trial. — Supreme  CourL — Where  the 
admission  or  rejection  of  evidence  is  not  made  a  cause  for  a  new  trial, 
no  question  in  relation  thereto  is  presented  on  appeal. 

iNSTBUcnoMS  TO  JuRY. — Supreme  Court, — Practice, — Where  the  instruc- 
tions given  are  not  all  in  the  record,  a  judgment  will  not  be  reversed  on 
account  of  those  which  are  in  the  record,  although  inaccuracies  appear 
therein,  unless  they  are  so  palpably  erroneous  that  no  supposable  in- 
structions could  cure  them. 

8am£. — Joint  Objection  to, — If  two  appellants  jointly  object  to  instructions 
given,  the  judgment  will  not  be  reversed  if  the  instructions  are  only 
erroneous  as  to  one. 

From  the  Vigo  Circuit  Court. 

T.  N.  Rice,  J.  T.  Johnston,  8.  D.  PueU  and  H.  E.  Hadley, 
for  appellants. 

D.  V,  Burns  and  A.  Seidenstickery  for  appellee. 

Mitchell,  J. — Complaint  by  Lewark,  in  two  paragraphs, 
against  Theodore  C.  and  Emmett  F.  Marshall.  The  first 
paragraph  is  a  common  count  for  money  had  and  received, 
and  for  money  laid  out  and  expended  by  plaintiff  for  the 
defendants  at  their  special  instance  and  request. 

The  second  paragraph  is  to  recover  money  alleged  to  be 
due  the  plaintiff  upon  an  account  stated. 

Upon  issues  duly  formed  the  cause  was  tried  by  a  jury,  the 
trial  resulting  in  a  verdict  and  judgment  for  the  plaintiff. 

It  appeared  that  the  appellants,  Theodore  C.  and  Emmett 
F.  Marshall,  father  and  son,  entered  into  a  written  contract 
with  Lewark,  in  pursuance  of  which  the  former  purchased 
large  quantities  of  wool  for  the  latter,  who  furnished  the 
money  and  allowed  the  defendants  a  stipulated  commission 
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for  their  services.  There  was  evidence  tending  to  show  that 
at  the  end  of  the  wool  season  an  accounting  was  had,  and 
that  a  specified  sum  was  found  to  be  due  the  plaintiff,  on  ac- 
count of  moneys  furnished  by  him  remaining  unexpended  in 
the  defendants'  hands. 

It  was  not  necessary  that  the  action  should  have  been  for 
a  breach  of  the  written  contract  in  order  to  recover  the 
money  remaining  in  the  defendants'  hands.  An  action  for 
money  had  and  received,  or  upon  an  account  stated,  in  case 
there  was  an  accounting,  was  in  proper  form,  and  it  did  not 
result  in  a  variance  because  it  appeared  from  the  evidence 

that  the  account  accrued  under  a  written  contract. 

In  respect  to  the  alleged  error  of  the  court  in  admitting  in 

evidence  the  written  contract,  or  the  letter  purporting  to  be 
the  acceptance  of  the  appellants'  proposition  to  purchase  wool 
for  plaintiff,  it  is  enough  to  say  there  is  no  merit  in  the  ob- 
jection ;  besides,  neither  the  admission  nor  rejection  of  evi- 
dence of  any  kind  was  made  a  ground  for  a  new  trial.  The 
point  is,  therefore,  not  properly  presented. 

Without  stating  the  substance  of  the  instructions  objected 
to,  or  the  nature  of  the  legal  propositions  they  involve,  but 
referring  us  to  the  pages  of  the  record  where  they  may  be 
found,  the  appellants  indulge  in  some  criticisms  of  a  general 
character  upon  certain  instructions  given  by  the  court  at  the 
plaintiff's  request.  LaRoae  v.  Logansport  Nat'l  Bank,  102 
Ind.  332 ;  Northweatem  3L  L.  Ins.  Co.  v.  Hazelett,  105  Ind. 
212. 

Regardless  of  the  general  and  imperfect  manner  in  which 
objections  to  the  giving  and  refusal  of  instructions  by  the 
court  are  presented,  we  have  examined  the  instructions,  and, 
in  the  absence' from  the  record  of  those  given  by  the  court 
of  its  own  motion,  we  can  see  nothing  in  those  given,  and 
now  made  the  subject  of  complaint,  when  considered  with 
other  proper  instructions,  which  we  must  presume  were  also 
given,  that  would  justify  a  reversal  of  the  judgment.  The 
established  rule  is,  that  if  all  the  instructions,  taken  together, 
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express  the  law  of  the  case  correctly,  there  is  no  error. 
When,  therefore,  one  or  more  instructions  appear  in  the 
record,  which,  if  properly  explained  and  adapted  to  the  case 
by  other  instructions,  would  or  might  be  correct,  we  will 
presume  that  the  necessary  explanations  or  qualifications 
were  made  by  the  coart,  and  unless  the  instructions  given 
were  so  palpably  erroneous  as  that  no  supposable  instruc- 
tions would  have  made  them  correct,  a  reversal  will  not  fol- 
low, even  if  some  inaccuracies  appear  in  the  instructions 
upon  which  error  is  predicated.  Gty  of  Indianapolis  v. 
Murphy,  91  Ind.  382. 

For  the  same  reason,  we  can  not  say  that  there  was  error 
in  refusing  to  give  instructions  asked. 

The  appellants  jointly  objected  and  excepted  to  the  in- 
structions, and  they  jointly  assigned  the  giving  of  them  as  a 
groand  for  a  new  trial. 

It  would  hardly  be  claimed  that  they  were  erroneous  as  to 
both.  This  furnishes  another  reason  why  the  judgment 
would  not  be  reversed,  even  if  the  instructions  were  incor- 
rect as  to  one  of  the  appellants.     We  find  no  error. 

The  judgment  is  affirmed,  with  costs. 

FUed  Feb.  19, 1889. 
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Elliott  v.  Elliott  et  al. 

Will. — Implied  Trusi, — lUegitimale  Children. — Where  property  is  devised  to 
a  wife  *'  to  use  and  dispose  of  as  she  may  think  best  for  herself  and  mj 
children/'  she  takes  it  charged  with  an  implied  trust  for  the  use  of  her- 
self and  the  testator's  children;  and  the  word  "children"  will  be  held 
to  mean  the  testator's  illegitimate  children  by  the  devisee,  to  the  ex- 
clusion of  his  legitimate  children  by  a  former  wife,  when  the  ciicom- 
stances  show  such  to  have  been  his  intention. 

From  the  Tippecanoe  Circuit  Court. 

-B.  W.  Langdon  and  T.  F.  Gaylordy  for  appellant. 
W.  D.  Wallace,  for  appellees. 

Coffey,  J. — In  1845  George  Elliott  was  married  in  Eng- 
land^ and  had  as  the  issue  of  said  mairriage  one  son^  William. 
His  wife  died  in  1847,  and  in  1848  he  married  Jane  Hay- 
wood, and  had  by  her  one  son,  Robert  6.  Elliott,  who  is  the 
plaintiff  in  this  suit.  In  1851  he  abandoned  his  wife  and 
children,  and  came  to  the  United  States  and  located  at  La- 
fayette, where,  in  1852,  he  married  Mary  Ann  Dungan,  never 
having  been  divorced  from  his  wife  in  Great  Britain.  By 
her  he  had  four  children,  who,  together  with  Mary  A.  Elliott, 
are  the  defendants  in  this  suit.  In  1865  George  Elliott  died 
in  this  State,  leaving  a  will,  which,  omitting  the  formal  parts, 
is  as  follows : 

"  I  give  and  devise  to  my  beloved  wife,  Mary  Ann  Elliott, 
my  real  estate  in  the  county  of  Tippecanoe  and  State  of  In- 
diana, described  as  follows ^^  (we  omit  the  description),  "to- 
gether with  all  the  appurtenances  thereto  belonging,  in  fee 
simple,  that  she  may  dispose  of  the  same  as  she  may  think 
best  for  herself  and  my  children. 

"  Item  2d.  I  devise  and  bequeath  to  my  said  wife  all  my 
money  which  I  now  have  on  hand,  and  all  that  may  be  on 
hand  at  the  time  of  my  decease,  together  with  my  household 
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goods,  for  her  to  have  and  use  as  she  may  think  best  and 
proper  for  herself  and  my  children ;  provided,  that  in  ease 
my  beloved  wife,  Mary  Ann  Elliott,  should  marry  after  my 
decease,  then,  and  in  that  case,  it  is  my  will  that  two-thirds 
of  all  my  property,  both  real  and  personal,  shall  descend  in 
equal  proportion  to  my  children. 

"  Item  3d.  I  hereby  nominate  and  appoint  my  said  wife, 
Mary  Ann  Elliott,  executor  of  this,  my  last  will  and  testa- 
ment, hereby  authorizing  and  empowering  her  to  compromise 
and  discharge,  as  she  may  think  proper,  all  my  debts  and  all 
the  claims  due  to  me,  and  I  hereby  revoke  all  former  wills." 

Both  the  wife  in  England  and  the  son  William  are  dead, 
having  departed  this  life  since  the  death  of  George  Elliott. 
This  suit  is  brought  by  Robert  G.  Elliott,  the  legitimate  son 
by  the  second  marriage,  for  the  purpose  of  obtaining  a  con- 
struction of  the  will  above  set  out,  and  to  compel  an  account- 
ing. The  circuit  court  sustained  a  demurrer  to  the  complaint, 
and  the  plaintiff  excepted,  and  now  prosecutes  this  appeal. 

It  is  contended  by  the  appellant  that  the  will  constitutes 
Mary  Ann  Elliott  a  trustee  of  the  property  thereby  be- 
queathed to  her,  for  the  use  of  the  children  of  the  tes- 
tator, and  that  the  word  "children/'  as  used  in  the  will,  is 
to  be  construed  as  meaning  legitimate  children,  and  that  as 
the  children  by  Mary  Ann  Elliott  are  illegitimate,  they  have 
no  interest  in  said  property. 

It  is  contended  by  the  appellees  that,  by  the  terms  of  the 
will  above  set  out,  Mary  Ann  Elliott  took  the  property 
bequeathed  to  her  absolutely,  and  that  no  trust  was  created 
in  favor  of  the  children  of  George  Elliott. 

They  further  contend  that  if  the  will  is  to  be  construed  as 
creating  a  trust  in  favor  of  the  children  of  George  Elliott, 
then  it  should  be  construed  as  creating  a  trust  in  favor  of 
his  children  by  Mary  Ann  Elliott  only. 

There  is  no  allegation  in  the  complaint  to  the  effect  that 
at  the  time  George  Elliott  married  Mary  Ann  Dungan,  she 
then,  or  at  any  other  time  during  his  life,  had  any  knowl- 
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edge  that  he  had  a  wife  living.  Neither  is  it  alleged  that  she 
has  again  married  since  the  death  of  George  Elliott. 

The  first  question  for  decision  is^  did  the  will  create  a  trust 
in  favor  of  the  children  of  George  Elliott? 

It  will  be  observed  that  by  item  1st  the  real  estate  therein 
described  is  bequeathed  to  her  in  fee  simple,  that  she  might 
dispose  of  the  same  as  she  thought  best  for  herself  and  the 
children  of  the  testator. 

The  current  of  decisions  of  late  years  sets  against  the  doc- 
trine of  converting  the  devisee  or  legatee  into  a  trustee;  and 
the  courts  now  refuse  to  extend  the  doctrine,  and  will  not 
imply  a  trust  unless  it  appears  from  the  will  that  such  was 
the  intention  of  the  testator.     Lewin  Trusts,  p.  137. 

Consequently,  where  a  devise  is  made  to  one  stand- 
ing in  the  relation  of  parent,  with  directions  touching  the 
maintenance  of  children,  ordinarily  no  trust  will  arise,  as 
such  directions  generally  relate  to  the  motive  only  of  the  tes- 
tator or  donor.  So,  when  a  bequest  was  made  to  one  ^*  to 
enable  him  to  maintain  the  child,^'  or  to  enable  him  ^'to 
maintain  himself  and  family,''  or  '^  towards  the  support  and 
maintenance  of  her  two  children  until  they  shall  attain  the 
age  of  twenty-one  years,"  or  "  to  A.  for  her  own  use  and 
benefit,  absolutely,  having  confidence  in  her  sufficient  and 
judicious  provision  for  her  children,"  or  "being  well  as- 
sured that  she  will  husband  the  means  left  to  her  for  the  sake 
of  herself  and  children,"  or  "  to  be  applied  by  her  in  the 
bringing  up  and  maintenance  of  her  children."  It  is  held 
in  all  such  cases  that  the  legatee  takes  an  absolute  estate  and 
that  no  trust  arises.  VanGorder  v.  Smith,  99  Ind.  404; 
Parsons  v.  Best,  1  Thomp.  &  C.  (N.  Y.)  211 ;  Foose  v.  Whit- 
more,  82  N.  Y.  405 ;  Hunt  v.  Hunt,  11  Nev.  442 ;  WUliams 
v.  Worthington,  49  Md.  572. 

But  there  is  another  class  of  cases,  where  trusts  are  some- 
times implied  from  the  words  used,  though  an  express  trust 
is  not  declared,  as  where  property  is  given  to  a  parent  or 
other  person  standing  in  the  relation  of  parent,  and  some 
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direction  or  expressions  are  used  in  regard  to  the  mainte- 
nance of  his  family  or  children.  The  question  to  bo  decided 
in  this  class  of  cases  is,  as  in  others,  did  the  testator  intend 
to  create  a  trust  and  create  an  obligation,  or  did  he  merely 
state  incidentally  the  motive  which  led  to  the  gift  ?  1  Perry 
Trusts,  section  117,  says:  "In  the  following  cases  a  trust 
was  clearly  implied  by  the  court:  Where  property  was 
given,  that  ^  he  may  dispose  thereof  for  the  benefit  of  him- 
self and  children,'  or,  '  for  his  own  use  and  benefit,  and  the 
maintenance  and  education  of  his  children,'  ^  for  the  main- 
tenance of  himself  and  family,'  ^at  the  disposal  of  the  leg- 
atee for  herself  and  her  children,'  or  '  all  overplus  towards 
her  support  and  her  family,'  or  ^  to  A.  for  the  education  and 
advancing  in  life  of  her  children.' " 

To  the  same  effect  is  Lewin  Trusts,  p.  137.  Lewin  Trusts, 
p.  138,  speaking  of  this  class  of  trusts,  says :  "  Where 
a  trust  is  created,  the  person  bound  by  it  is  the  hand  to  ad- 
minister it,  and  can  sign  a  valid  receipt  for  the  fund,  the 
subject  of  the  trust.  And  the  person  bound  by  the  trust  is 
regarded  in  the  same  light  as  a  committee  of  a  lunatic  or 
guardian  of  an  infant,  that  is,  he  has  a  duty  imposed  upon 
him ;  but  so  long  as  he  discharges  that  duty,  he  is  entitled 
to  the  surplus  for  his  own  benefit,  and  the  court  requires 
from  him  no  account  retrospectively  of  the  application  of 
the  fund,  and  allows  him  prospectively  to  propose  any  rea- 
sonable arrangement  how  the  object  of  the  trust  may  be  ac- 
complished, or  will  order  payment  to  him  on  his  undertak- 
ing to  maintain  the  children  properly,  with  liberty  to  the 
children  to  apply.  Should  the  person  bound  by  the  trust 
become  by  misconduct  unfit  to  maintain  and  educate  the 
children,  the  court  will  not  allow  him  to  receive  the  fbnd ; 
and  should  the  fiduciary  assign  his  interest,  the  court  will  in- 
quire what  part  is  needed  for  the  maintenance  and  education 
of  the  children,  and  will  give  the  surplus  only  to  the  as- 
signee." 

From  these  authorities  we  are  of  the  opinion  that  the  will 
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of  George  Elliott,  above  set  out,  bequeaths  to  his  widow, 
Mary  Ann  Elliott,  the  property  of  the  deceased,  charged 
with  an  implied  trust  for  the  use  of  herself  and  his  children. 
Having  reached  this  conclusion,  it  remains  to  be  ascertained 
who  is  intended  by  the  words  "  ray  children." 

Here  are  two  classes  of  persons  to  whom  the  words  will 
apply,  viz.,  two  legitimate  children  in  England,  and  f6ur  ille- 
gitimate children  in  this  country.  It  may  be  conceded  that 
when  a  man  speaks  of  his  children,  he  is  ordinarily  under- 
stood to  mean  his  legitimate  children.  But  where  it  is  plain 
from  the  surrounding  circumstances  that  he  used  the  words 
in  a  diflFerent  sense,  they  can  not  be  given  that  meaning. 

The  fundamental  rule  in  the  construction  of  wills  is,  that 
the  intention  of  the  testator,  if  not  inconsistent  with  some 
established  rule  of  law,  must  control,  and  to  ascertain  that 
intention  the  courts  will  look  to  the  circumstances  under 
which  he  makes  his  will,  as  to  the  state  of  his  property  and 
his  family.     Jackson  v.  ffoover,  26  Ind.  511.' 

Fourteen  years  prior  to  his  death  George  Elliott  aban- 
doned his  wife  and  children  in  England  and  came  to  America, 
where  he  married  another  woman,  by  whom  he  had  four  chil- 
dren. In  his  will  he  bequeaths  all  his  property,  both  real 
and  personal,  to  the  woman  whom  he  married  in  America,  in 
trust  for  the  support  of  herself  and  his  children,  to  be  sold, 
and  the  proceeds  expended  as  she  might,  in  her  judgment, 
deem  best. 

So  far  as  appears  from  the  record  in  this  case  she  had  no 
knowledge  of  the  existence  of  the  plaintiff  in  this  case ;  in- 
deed, the  legal  presumption  is  that  she  had  no  knowledge 
that  George  Elliott  ever  had  another  wife,  for  had  she  pos- 
sessed such  knowledge  she  would  be  chargeable  with  the 
crime  of  living  in  open  and  notorious  adultery.  No  such 
charge  is  made.  The  plaintiff,  at  the  time  of  the  death  of 
his  father,  was  about  fifteen  years  of  age,  while  the  defend- 
ants herein  were  small  children.  In  the  light  of  these  sur- 
rounding circumstances  can  it  reasonably  be  said  that  Greorge 
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Elliott,  by  his  will,  intended  to  provide  for  the  plaintiff,  and 
leave  his  children  here  unprovided  for  and  unprotected  ? 

The  case  of  Gelston  v.  Shields,  78  N.  Y.  275,  is,  in  its  facts, 
similar  to  this  case.  In  that  case  Henry  Shields,  the  tes- 
tator, by  his  will,  bequeathed  certain  of  his  property  to  his 
wife,  Catharine,  and  bequeathed  the  remainder  to  his  chil- 
dren, without  naming  them.  After  his  death  one  Jane 
Shields,  or  Jane  Valentine,  appeared,  and,  claiming  to  be  his 
widow,  instituted  suit  for  a  dower  interest  in  his  estate,  and 
succeeded.  .  She  had  two  children,  who  claimed  to  be  the 
legitimate  children  of  Henry  Shields,  deceased;  but  the 
court,  construing  the  will  in  the  light  of  the  surrounding 
circumstances,  held  that  the  testator,  in  bequeathing  his  prop- 
erty to  his  children,  must  have  intended  to  bequeath  it  to  his 
children  by  Catharine  Shields,  who  was  designated  in  the  will 
as  his  wife.  Great  stress  was  placed  upon  the  fact  that  the 
will  named  Catharine  Shields  as  the  guardian  of  the  minor 
children  of  the  testator. 

So,  in  this  case,  we  think  one  strong  circumstance  in  the 
case  tending  to  show  the  intention  of  the  testator,  is  the  fact 
that  George  Elliott  constituted  Mary  Ann  Elliott  the  trustee 
of  his  property,  to  be  expended  by  her  for  the  support  of  his 
children. 

In  our  opinion  the  words  "  my  children,"  in  the  will  in  ques- 
tion, mean  the  children  of  George  Elliott  by  his  wife  Mary 
Ann  Elliott.  Such  being  our  conclusion,  it  follows  that  the 
appellant  has  no  interest  in  the  property  in  controversy,  and 
that  the  circuit  court  did  not  err  in  sustaining  the  demurrer 
to  the  complaint. 

Judgment  affirmed. 

Filed  Feb.  19, 1889. 
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No.  13,291. 

Feder  et  al.  v.  Field  et  al. 

Supreme  Coubt. — jyismisscU  of  Appeal, — Effect  a8  to  Assignment  of  Oross-Er- 
ror8, — The  dismissal  of  an  appeal  bj  the  appellant  does  not  carry  the 
case  so  far  as  it  is  affected  by  an  assignment  of  cross-errors. 

Same. — Right  to  Amgn  Gross- Eirora, — The  code  makes  no  provbion  for  the 
assignment  of  cross-errors  by  the  appellee,  bat  the  practice  has  been  so 
long  recognized  that  it  has  become  one  of  the  unwritten  rules  of  pro- 
cedure. 

Same. — QmsidercUion  of  Oross-Errors. — "While  cross-errors  may  be  assigned, 
the  court  is  not  bound  to  consider  them  in  every  instance;  but  where 
the  entire  record  and  all  the  parties  are  properly  before  the  court,  the 
appellee  will  be  awarded  affirmative  relief  if  he  is  entitled  to  it. 

Same. — Notice, — In  the  absence  of  a  rule  requiring  it,  the  appellee,  upon 
assigning  cross-errors,  is  not  bound  to  give  notice  to  appellants  who  are 
active  parties,  but  notice  may  be  necessary  as  to  persons  who  do  not 
join  in  the  appeal,  or  who  are  in  court  merely  upon  notice  from  the  ap- 
pellant. 

Pleading. — Complaint, — Theory, — Judgment, — A  complaint  must  proceed 
upon  a  definite  theory,  the  cause  must  be  tried  on  the  theory  constructed 
by  the  pleadings,  and  such  a  judgment  as  the  theory  selected  warrants 
must  be  rendered,  and  no  other  or  different  one. 

Same. — Fraud, — Damages, — A  complaint  seeking  a  recovery  against  some 
of  the  defendants  upon  a  money  demand  for  goods  sold  and  delivered, 
and  auxiliary  equitable  relief  against  other  defendants  as  fraudulent 
judgment  plaintiffs  and  vendees,  does  not  entitle  the  plaintiff  to  a  judg- 
ment for  damages  against  all  the  defendants. 

From  the  Miami  Circuit  Court. 

/.  8.  Frazer,  J.  8.  8lich,  W.  D.  Frazer  and  JR.  P.  EJinger^ 
for  appellants. 

N,  W.  BlisSy  M,  L.  Esmck,  G.  W.  Holman,  K.  G.  8hryo€k, 
H.  J,  Shirk,  J.  Mitchelly  J,  W.  Rickel  and  M.  R.  Smith,  for 
appellees. 

Elliott,  C.  J. — The  appellees  assigned  cross-errors  and 
gave  notice  to  the  parties  who  did  not  join  in  the  appeal. 
After  the  assignment  of  cross-errors  was  filed,  the  appellant 


NOVEMBER  TERM,  1888.  387 


Feder  el  al,  v.  Field  et  al. 


moved  to  dismiss  the  appeal,  and  obtained  an  order  dismiss- 
ing it.  Very  soon  after  this  order  was  entered  the  appellees 
moved  to  reinstate  the  appeal  upon  their  assignment  of  cross- 
errors,  and  their  motion  was  sustained.  The  appellants  now 
move  to  vacate  the  order  reinstating  the  appeal  of  the  ap- 
pellees. 

The  contention  of  the  appellants  is,  that  the  dismissal  of 
the  appeal  by  them  carried  the.  entire  case,  while  the  appel- 
lees contend  that  the  appellants'  dismissal  did  not  carry  the 
appeal  so  far  as  it  is  aflTected  by  the  assignment  of  cross- 
errors. 

It  is  true,  as  appellants'  counsel  contend,  that  our  code 
makes  no  provision  for  the  assignment  of  cross-errors  by  the 
appellee.  But  the  practice  has  been  so  long  and  so  often 
recognized  as  an  appropriate  one  that  it  must  be  regarded  as 
one  of  the  unwritten  rules  of  procedure.  Johnson  v.  Oulver, 
116  Ind.  278;  Evanaville,  etc.,  R.  It,  Co.  v.  Hosier ,  114  Ind. 
447;  Rochester  v.  Levering,  104  Ind.  562  (575)  ;  Thomas  v. 
Simmons,  103  Ind.  538 ;  Kammerling  v.  Armington,  58  Ind. 
384;  Jenkins  v.  Peekinpaugh,  40  Ind.  133;  Adler  v.  Sewell, 
29  Ind.  598;  NuUer  v.  Junction  R.  R.  Co.,  13  Ind'.  479; 
White  V.  Allen,  9  Ind.  561. 

A  rule  of  this  court,  which  has  long  been  in  force,  recog- 
nizes the  right  to  assign  cross-errors.  See  Rule  14.  The 
rule  has  so  long  and  so  steadily  prevailed  that  it  falls  within 
the  operation  of  the  maxim  that  "  The  practice  of  the  court 
is  the  law  of  the  court.^'     Broom  Legal  Maxims,  133. 

The  rule  has  much  to  commend  it.  Under  its  operation 
one  appeal  brings  to  the  appellate  court  the  entire  contro- 
versy. By  the  one  appeal  as  much  can  be  accomplished  as 
by  two  distinct  appeals.  If  separate  appeals  were  taken,  then 
the  only  method  of  avoiding  confusion  would  be  to  consoli- 
date the  cases,  and  this,  while  it  would  accomplish  no  more 
than  a  single  appeal,  would  greatly  increase  the  record  and 
augment  the  costs.  The  rule  is  in  harmony  with  the  spirit 
of  our  code,  since  it  tends  to  bring  the  merits  of  a  contro- 
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versy  before  the  court  in  a  short  and  simple  method.  It  is 
consistent  with  the  leading  purpose  everywhere  manifested 
in  our  system  of  procedure^  to  bring  all  the  parties  concerned 
in  a  controversy,  and  all  the  questions  growing  out  of  a  legal 
dispute,  into  court  in  one  proceeding,  so  that  by  one  judg- 
ment or  decree  the  whole  controversy  may,  if  possible,  be 
forever  put  at  rest. 

The  rule  which  has  so  long  prevailed,  and  which  we  hpre 
sanction  and  carry  to  its  just  and  logical  result,  does  no  in- 
justice to  any  party.  It  prevents  a  multiplicity  of  appeals, 
and  yet  presents  for  adjudication  the  rights  of  all  the  parties 
properly  brought  before  the  court.  It  enables  the  court  to 
finally  adjudicate  upon  the  whole  controversy.  It  prevents 
one  party  from  taking  an  advantage  of  the  other  by  appeal- 
ing, and,  after  the  assignment  of  cross-errors,  dismissing  the 
appeal  and  carrying  the  entire  case  out  of  court.  It  brings 
the  practice  on  appeal  int.o  harmony  with  the  practice  in  the 
trial  courts,  and  gives  uniformity  and  consistency  to  our 
system  of  procedure.  It  simplifies  the  practice,  and  yet  pre- 
serves all  rights. 

In  deciding  that  cross-errors  may  be  assigned,  we  do  not, 
by  any  means,  decide  that  it  is  necessary  to  consider  them  in 
every  instance.  Nor  do  we  decide  that  they  are  always,  or, 
even  generally,  of  controlling  efiect.  If,  for  instance,  all 
that  the  appellee  asks  is  an  affirmance  of  the  judgment,  then 
all  that  it  is  necessary  to  do,  in  a  case  where  an  affirmance 
can  be  reached  by  disposing  of  the  errors  assigned  by  the  ap- 
pellant, is  simply  to  consider  and  decide  the  questions  pre- 
sented by  the  appellant's  assignment.  It  is  not  every  case 
where  cross-errors  will  entitle  the  appellee  to  affirmative  re- 
lief, for  in  many  cases  they  can  do  no  more  than  prevent  a 
reversal  or  settle  a  question  of  costs.  Where,  however,  the 
entire  record,  and  all  the  parties,  are  properly  before  the 
court  on  appeal,  and  it  is  manifest  from  the  record  before  the 
court  that  the  appellee  has  not  received  the  relief  to  which 
he  was  entitled,  this  court  may  direct  that  it  be  awarded  him. 
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In  many  cases  the  appellant  may  not  bring  such  a  record 
to  this  court  as  will  present  other  questions  than  those  aris- 
ing on  his  assignment  of  errors,  and  in  such  a  case  the  as- 
signment of  cross-errors  would  be  unavailing.  We  do  not 
mean  to  hold  that  the  appellant  is  always  bound  to  bring 
here  a  record  that  will  benefit  his  adversary  as  well  as  him- 
self; but  there  are  many  cases,  and  this  is  one  of  them,  in 
which  the  whole  record,  with  all  the  material  questions,  is 
necessarily  brought  before  this  court.  With  such  a  record 
before  us,  all  questions  should  be  decided,  for,  otherwise,  the 
assignment  of  cross-errors  would  be  an  idle  ceremony. 

In  many  cases  it  may  be  necessary  for  the  appellee  to  notify 
parties  who  do  not  join  in  the  appeal  in  order  to  get  them 
into  court  upon  his  assignment  of  cross-error;3 ;  but  no  notice 
is  necessajry,  in  the  absence  of  a  rule  requiring  it,  where  the 
parties  are  here  as  active  appellants.  Where  one  of  several 
parties  is  actually  in  court  as  an  actor,  there  is  no  necessity 
for  giving  him  notice,  unless  some  express  rule  requires  it, 
for  he  is  in  court  for  all  purposes  legitimately  connected  with 
the  cause.  He  is  bound  to  take  notice  of  the  steps  taken  in 
the  cause,  unless,  indeed,  they  are  of  an  unusual  character,  or 
notice  is  made  necessary  by  some  rule  of  practice.  A  party 
in  court,  upon  notice  from  the  appellant,  as  a  co-party,  is, 
however,  not  always  in  court  as  to  cross-errors,  and  to  such  a 
party  it  is  necessary  that  notice  be  given ;  but  if  the  party  is 
before  the  court  as  one  of  the  active  participants  in  the  con- 
troversy, he  is  not,  in  the  absence  of  some  rule,  entitled  to 
notice. 

It  is  a  general  rule  that  if  a  court  acquires  jurisdiction  for 
one  purpose  it  will  retain  it  for  all  purposes.  Field  v.  Holz- 
man,  93  Ind.  205;   Wood  v.  Oatram,  29  Ind.  177. 

We  can  conceive  of  no  reason  why  this  familiar  rule  should 
not  apply  to  appellate  proceedings.  If  a  cause  is  in  this 
court  for  the  purpose  of  having  an  adjudication  upon  the 
questions  presented  by  the  appellant^s  assignment  of  errors, 
there  is  no  reason  why  it  should  not  be  held  to  be  here  for 
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the  purpose  of  adjudicating  upon  the  questions  properly  pre- 
sented by  the  record  and  the  appellee's  assignment  of  cross- 
errors.  Our  code  means  that  this  court  shall  decide  upon 
the  substantial  merits  of  a  controversy  where  it  can  be  prop- 
erly done^  and  it  can,  we  believe,  be  properly  done  where 
there  is  a  sufficient  record,  a  proper  assignment  of  cross- 
errors  and  all  the  parties  are  before  the  court  in  due  course 
of  law. 

The  motion  to  vacate  the  order  reinstating  the  appeal  is 
overruled. 

The  appeal  is  in  this  court  on  the  assignment  of  cross- 
errors.  The  contention  now  is  that  the  appellees  were  not 
awarded  all  the  relief  against  all  the  defendants  to  which  the 
facts  specially  found  entitled  them..  The  appellees  can  not 
succeed  unless  the  record  affirmatively  shows  that  they  were 
entitled  to  judgment  on  the  cause  of  action  stated  in  the 
complaint.  We  say  on  the  cause  of  action  stated  in  the 
complaint,  for  the  reason  that  no  matter  what  other  cause  of 
action  is  shown,  it  will  not  avail.  Palmer  v.  Chicago,  etc,, 
R.  R.  Go.y  112  Ind.  250. 

It  is  not  enough  that  facts  are  found  in  their  favor,  for  it 
must  also  appear  that  their  complaint  entitled  them  to  re- 
ceive the  relief  they  now  demand. 

Our  judgment  is  that  the  facts  stated  in  the  special  finding 
do  not  entitle  the  appellees  to  a  judgment  for  damages  against 
all  of  the  defendants,  and  that  the  trial  court  awarded  them 
all  the  relief  they  were  entitled  to  receive  under  their  com- 
plaint. A  general  outline  of  the  complaint  is  given  in  the 
case  of  Field  v.  Holzmaii,  93  Ind.  205,  and  it  is  only  neces- 
sary to  add  to  what  was  there  stated  that  the  complaint  does 
not  proceed  upon  the  theory  that  the  plaintiflPs  were  entitled  to 
judgment  for  damages  against  all  of  the  defendants,  but  that, 
as  against  the  parties  who  conspired  to  secure  the  goods  by 
fraudulent  judgment,  they  were  entitled  to  an  injunction  and 
to  a  decree  setting  aside  the  judgment  and  nullifying  all  claims 
asserted  under  it.     The  general  frame  and  tenor  of  the  com- 
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plaint,  as  well  as  the  specific  prayer,  show  that  the  theory 
on  which  the  pleading  is  constructed  is  that  the  plaintiffs, 
here  the  appellees,  were  entitled  to  the  relief  we  have  stated 
and  not  to  recover  damages  from  all  of  the  defendants.  The 
law  is  well  settled  that  a  complaint  must  proceed  upon  a 
definite  theory,  that  the  cause  must  be  tried  on  the  theory 
constructed  by  the  pleadings,  and  such  a  judgment  as  the 
theory  selected  warrants  must  be  rendered  and  no  other  or 
different  one.  Manifold  v.  Jones,  ante,  p.  212;  Moorman 
V.  Wood,  ante,  p.  144;  Lane  v.  Schlemnier,  114  Ind.  296; 
Ixmiaville,  etc.,  E.  W.  Co.  v.  Wood,  113  Ind  544  (564)  ;  Car- 
ver V.  Carver,  97  Ind.  497 ;  First  NaVl  Bank  v.  Ropt,  107 
Ind.  224 ;  Mescall  v.  Tally,  91  Ind.  86. 

The  theory  now  put  forth  by  the  appellees  is  radically  dif- 
ferent from  that  chosen  for  the  trial,  but  their  change  of 
theory  is  made  too  late  to  be  of  service.  It  may  be  that  a 
case  could  have  been  made  entitling  the  appellees  to  a  judg- 
ment for  damages  against  each  of  the  appellants,  but  no  such 
case  was  made,  for  the  complaint  seeks  a  recovery  against 
some  of  the  defendants  upon  a  money  denjand  for  goods  sold 
and  delivered,  and  auxiliary  equitable  relief  against  others  of 
the  defendants  as  fraudulent  judgment  plaintiffs  and  vendees. 
It  does  not,  at  all  events,  declare  upon  a  cause  of  action 
founded  on  a  tort  of  all  the  defendants  remediable  in  damages. 
The  case  is,  in  principle,  precisely  the  same  as  that  of  a  creditor 
suing  his  debtor  on  a  promissory  note,  and  asking  to  set 
aside  a  fraudulent  conveyance  in  order  to  subject  the  prop- 
erty fraudulently  conveyed  to  sale  to  satisfy  his  judgment. 

This  was  the  construction  given  the  complaint  when  the 
case  was  here  the  first  time,  and  is  substantially  that  for 
which  appellees'  counsel  then  contended.  Field  v.  Holzman, 
supra. 

Very  different  allegations  than  those  now  contained  in  the 
complaint  would  be  required  to  bring  this  case  within  the 
rule  declared  in  Phelps  v.  Smith,  116  Ind.  387,  Blair  v. 
Smith,  114  Ind.  114,  and  like  cases. 


117 
129      U 


392  SUPREME  COURT  OF  INDIANA, 

Martz  V.  Putnam. 

We  do  not  controvert  the  general  rale  of  law  asserted  by 
appellees'  counsel,  but  we  do  affirm  that  the  theory  upon 
which  they  put  the  case  to  trial  does  not  invoke  the  applica- 
tion of  that  rule. 

The  judgment  is  affirmed.  It  is  adjudged  that  the  appel- 
lants be  taxed  with  all  the  costs  in  this  court,  except  the 
cost  of  the  transcript  of  the  record,  up  to  and  including  the 
motion  to  vacate  the  order  reinstating  the  appeal,  and  that 
all  other  costs  in  this  court,  including  the  cost  of  the  tran- 
script of  the  record  of  the  proceeding  in  the  court  below, 
be  taxed  against  and  recovered  from  the  appellees  who  have 
assigned  cross-errors. 
FOed  Feb.  20, 1889. 


No.  12,672. 

Martz  v.  Putnam. 

Replevin. — I^^operty  in  Hands  cfAtsignee, — Jurkdidion, — One  against  whom 
a  proceeding  in  replevin  is  brought  in  the  superior  court  of  a  county 
can  not,  while  failing  to  deny  the  allegation  of  the  plaintiff's  owner- 
ship and  his  own  unlawful  detention,  oust  the  jurisdiction  of  that  court 
by  asserting  that  he  holds  the  property  solely  in  the  capacity  of  assignee 
under  the  voluntary  assignment  law,  and  must  be  sued  in  the  circait 
court. 

Sale. — Oontract, — Personal  Property, — Selection. — Delivery, —  Vesting  ofTiik. 
— BaiimenL — Where  the  contract  for  the  sale  of  lumber,  of  a  certain 
quality  and  designated  dimensions,  provides  that  the  seller  shall  saw 
the  same  and  pile  it  on  sticks  in  his  yard,  subject  to  the  order  of  the 
purchaser  at  any  time,  who  is  to  pay  for  it  when  put  on  sticks,  the  seller 
agreeing  to  load  it  on  cars  when  ordered  by  the  purchaser,  and  in  pur- 
suance of  the  contract  the  timber  is  sawed,  the  lumber  selected  and  put 
on  sticks  in  the  seller's  yard,  and  paid  for  by  the  purchaser  as  invoices 
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are  rendered,  the  title  thereby  passes  to  the  latter,  and  in  subsequently 
loading  the  lumber  upon  the  cars  when  ordered  by  the  purchaser  the 
seller  acts  as  bailee,  and  not  as  owner. 

Same. — Setting  Apart  Too  Much, — Rights  of  Pwrehaser, —  Voluniary  Aasignment. 
— Title  cf  Assignee, — Replevin, — If,  in  making  the  selection  of  the  lumber 
according  to  the  contract,  the  vendor  sets  apart  more  than  is  called  fpr 
by  the  agreement,  and  notifies  the  vendee  that  it  is  so  set  apart  and  sub- 
ject to  his  order,  there  is  a  good  delivery,  and  the  title  passes  as  to  the 
quantity  purchased,  and  the  vendee  has  the  right  to  take  that  much  and 
refuse  the  balance ;  and  if,  before  the  property  has  been  removed  by  the 
purchaser,  but  after  it  has  been  ordered  shipped,  the  vendor  makes  an 
assignment  of  all  his  property  for  the  benefit  of  creditors,  the  assignee 
acquires  no  title  to  such  property,  and  the  purchaser  msty  maintain  re- 
plevin. 

Bamb.— Postponing  of  Title, — Insurance  by  Bailee." A  stipulation  in  the  con- 
tract that  the  seller  should  obtain  insurance  upon  the  lumber  while  in 
his  yard,  and  be  responsible  for  any  loss  which  might  occur  prior  to 
the  delivery  on  the  cars,  does  not  postpone  the  vesting  of  the  title,  the 
seller,  as  bailee,  having  an  insurable  interest. 

From  the  Marion  Superior  Court. 

R,  Hill  and  JB.  N,  Lamb,  for  appellant. 
F.  Garter  and  J.  L.  Mitchell,  for  appellee. 

Olds,  J. — This  is  an  action  of  replevin  brought  by  the 
appellee  against  William  H.  Martz,  Thomas  M.,  John  W. 
and  James  C.  Dickson,  for  the  recovery  of  an  amount  of  oak 
and  poplar  lumber  described  in  the  complaint,  of  various  di- 
mensions, amounting  to  nearly  eighty-nine  thousand  feet. 

Appellant,Martz, filed  a  separate  answer  in  three  paragraphs: 
First.  A  general  denial.  Second.  Alleges  ownership  in  him- 
self; and  the  third  alleges  that  "  heretofore,  in  July,  1884,  he 
was  duly  appointed  assignee  of  the  estate  of  William  B. 
Dickson  &  Co.,  who  were  debtors,  in  embarrassed  circum- 
stances, and  who  made  an  assignment  in  said  county  and 
State,  under  and  in  accordance  with  the  voluntary  assign- 
ment laws  of  the  State  of  Indiana ;  that  this  defendant  there- 
after accepted  said  trust  and  qualified  and  entered  upon  his 
duties  as  such,  and  as  a  part  of  the  assets  of  said  estate  that 
came  into  his  hands  as  such  assignee,  was  the  property  sued 
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for  in  this  action^  and  he  asserts  no  claim  or  right  thereto  ex- 
cept as  such  assignee.  Therefore,  he  says  this  court  has  no 
jurisdiction  to  hear  or  to  determine  this  action,  but  the  same, 
so  far  as  this  defendant  is  concerned,  must  be  heard  and  de- 
termined by  the  Marion  Circuit  Court/' 

Appellee  filed  a  demurrer  to  the  third  paragraph,  for  want 
of  sufficient  facts  to  constitute  a  defence.  The  court  sus- 
tained the  demurrer,  to  which  ruling  of  the  court  appellant 
reserved  an  exception,  and  assigns  the  said  ruling  as  error. 

This  is  the  first  question  for  consideration.  This  para- 
graph of  answer  alleges  that  he  took  possession  of  the  prop- 
erty in  question  as  part  of  the  assets  of  the  estate  of  Dickson 
&  Co.,  but  does  not  deny  that  the  plaintiff  was  in  fact  the 
owner  and  entitled  to  the  possession,  and  that  the  detention 
by  him  was  wrongful,  but  it  questions  the  jurisdiction  of  the 
court,  on  the  ground  that  he  holds  the  same  as  assignee,  and 
as  such  assignee  he  can  not  be  sued  in  the  Marion  Superior 
Court. 

This  position  is  not  tenable.  By  not  denying  the  &ct,  the 
paragraph  admits  property  and  the  right  to  possession  to  be 
in  the  plaintiffs,  and  that  he  unlawfully  detains  the  same. 
The  unlawful  detention  is  a  wrong,  and  he  could  not  set  up 
that  he  did  such  unlawful  act  in  his  capacity  as  assignee,  and 
avoid  being  sued  in  an  individual  capacity.  If  he  detained 
the  property  unlawfully,  an  action  of  replevin  would  lie 
against  him  by  the  owner  having  the  right  to  possession. 
Such  owner  was  not  required  to  ascertain  in  what  capacity 
he  claimed  to  own  or  to  hold  possession  of  the  property. 

If  the  property  was  the  property  of  Dickson  &  Co.,  and 
Martz,  as  assignee,  held  and  was  entitled  to  the  possession  as 
such  assignee,  that  would  constitute  a  good  defence  to  the 
action.  In  that  case  his  possession  would  be  lawful.  Hose 
v.  Cash,  58  Ind.  278;  Gilbert  v.  MoCorlde,  110  Ind.  215. 

The  main  facts  in  the  case  are :  The  firm  of  Wm.  B.  Dickson 
&  Co.  entered  into  contracts  for  the  sale  of  lumber  to  appel- 
lee on  the  dates  and  for  amounts  as  follows :     October  3d, 
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1882,  whitewood,  100,000  feet;  November  5th,  1882,  oak, 
118,000  feet;  February  23cl,  1883,  whitewood,  300,000  feet. 
The  lumber  was  to  be  of  a  certain  quality,  and  of  various 
widths,  lengths  and  thicknesses  ;  to  be  sawed  and  piled  on 
sticks  in  the  Dicksons'  lumber-yard,  subject  to  appellee's  order 
at  any  time,  the  Dicksons  agreeing  to  load  the  same  on  cars 
when  ordered  by  Putnam,  Putnam  to  pay  for  the  same  when 
put  on  sticks.  The  second  and  third  contracts  provided  that 
Dickson  &  Co.  should  insure  the  lumber  from  fire  until  de- 
livered to  the  railroad,  and  in  case  of  fire  Putnam  was  not 
to  be  responsible  for  any  loss. 

There  is  no  provision  in  the  contracts  as  to  the  inspection 
of  the  lumber. 

There  was  evidence  tending  to  prove  that  the  lumber  was 
sawed  by  Dickson  &  Co.,  and  piled  on  sticks  in  their  yard ; 
that  invoices  were  sent  to  Putnam,  statiqg  the  amounts  and 
prices  from  time  to  time,  and  Putnam  paid  the  amount  called 
for  in  the  invoices  as  they  were  rendered  to  him ;  that  state- 
ments were  made  in  the  several  invoices  that  the  lumber  was 
on  sticks,  subject  to  Putnam's  order.  From  time  to  time 
Putnam  ordered  portions  of  the  lumber  shipped  to  Boston 
and  other  points,  until  there  remained  only  about  89,000  feet 
unshipped. 

There  was  also  testimony  to  prove  that,  in  May,  1884,  the 
Dicksons  pointed  out  to  Putnam's  agenjb  the  89,000  feet,  all 
piled  in  separate  piles  in  the  yard,  and  that  said  agent  then 
ordered  said  Dicksons  to  immediately  ship  said  several  piles 
of  lumber  to  Boston,  and  the  Dicksons  at  the  time  promised 
to  do  so. 

The  lumber  had  all  been  paid  for  some  months  prior  to 
May,  1884.  Dickson  &  Co.  failed  to  ship  the  lumber  sts  re- 
quested and  agreed,  and  on  July  21st,  1884,  made  an  assign- 
ment, for  the  benefit  of  creditors,  to  the  appellant,  Martz, 
and  Martz  took  possession  of  all  the  lumber  in  said  Dick- 
sons' yard,  including  the  several  piles  of  lumber  which  had 
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been  sawed  and  piled  on  sticks  in  separate  piles  for  Patnam 
under  said  contracts^  amounting  to  89,000  feet. 

Appellee  demanded  possession  of  said  lumber,  which  was 
refused,  and  he  instituted  this  suit  in  replevin  to  recover  pos- 
session of  the  same.  Trial  was  had,  and  there  was  a  verdict  and 
judgment  for  the  appellee.  Appellant  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  exceptions  reserved. 

It  is  contended  by  counsel  for  the  appellant  that  the  court 
erred  in  the  instructions  given  to  the  jury  on  its  own  motion, 
and  in  refusing  to  give  the  instructions  asked  for  by  ap- 
pellant. 

Counsel,  in  their  brief,  do  not  urge  any  objection  to  the 
instructions  given  by  the  court,  except  to  instructions  num- 
bered four  and  five,  and  all  objections  to  the  oth^r  instruc- 
tions are  waived  by  the  failure  to  discuss  them  and  point  out 
the  objections. 

The  fourth  and  fifth  instructions  are  as  follows : 

*'4th.  Although  you  may  not  find  from  the  evidence  that 
the  lumber  in  controversy  was  actually  measured,  yet  if  you 
find  from  the  evidence  that  it  or  any  part  of  it  was  sawed 
under  the  contracts  between  said  plaintiff  and  said  Dicksons 
and  piled  on  sticks  in  said  Dicksons*  lumber-yard,  separate 
and  apart  from  other  lumber  of  the  same  kind,  as  and  for  the 
lumber  of  said  plaintiff,  under  said  contracts,  and  that  the 
said  Dicksons  sent  said  plaintiff  an  invoice  or  invoices  of 
the  same,  and  statements  that  the  same  was  subject  to  his  order, 
and  that  said  plaintiff  paid  said  Dicksons  for  the  same  upon  or 
after  the  receipt  of  such  invoice  or  invoices,  and  that  this  all 
took  place  before  the  date  of  the  assignment  of  said  Dicksons 
to  said  defendant  Martz,  that  is,  prior  to  the  21st  day  of  July, 
1884,  then  I  instruct  you  that  the  title  to  the  lumber  in  con- 
troversy, or  of  so  much  of.  it  as  was  so  sawed  and  piled  on 
sticks  in  separate  piles  so  as  to  be  identified,  invoiced  and 
held  subject  to  the  order  of  the  plaintiff,  and  paid  for  by 
him,  did  not  pass  by  the  said  assignment  to  said  defendant 
Martz,  and  the  plaintiff  is  entitled  to  a  verdict  for  all  or 
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any  of  such  Inmber  or  parcels  of  lumber  as  you  may  find 
from  the  evidence  was  so  sawed^  piled  on  sticks  in  separate 
pileS;  invoiced  and  held  subject  to  the  order  of  plaintiff  in 
the  lumber-yard  of  said  Dicksons  before  the  date  of  the  said 
assignment;  but  if  you  find  from  the  evidence  that  either 
oue  of  the  foregoing  specified  acts  9f  sawing^  piling  on  sticks 
in  separate  piles  so  as  to  be  identified,  invoicing  to  plaintiff, 
and  holding  to  his  order,  and  payment  by  plaintiff,  was  not 
consummated  or  performed  before  the  date  of  this  said  as- 
signment, before  said  21st  day  of  July,  1884,  then  your 
finding  should  be  for  the  defendants. 

"  5th.  If  you  find  from  the  evidence  that  the  lumber  men- 
tioned in  the  contracts  was  sawed  and  piled  in  the  lumber- 
yard of  the  defendants  Dicksons,  and  that  the  same  was 
invoiced  to  plaintiff  and  paid  for  by  him  after  the  same  was 
sawed,  and  you  further  find  from  the  evidence  that  the  par- 
cels of  lumber  described  in  the  complaint,  or  some  of  them 
had  been  by  the  said  Dicksons  before  their  said  assignment, 
of  date  July  21st,  1884,  piled  on  sticks  in  piles  separate  from 
other  lumber  in  the  lumber-yard  of  said  Dicksons,  as  and 
for  the  lumber  of  said  plaintiff,  and  subject  to  his  order  un- 
der the  contracts  between  plaintiff  and  said  Dicksons,  before 
the  date  of  the  said  assignment  of  said  Dicksons  to  said 
Martz,  and  that,  in  the  month  of  May,  1884,  or  at  any  other 
time  before  said  Dicksons  made  their  said  assignment  to  said 
defendant  Martz,  the  defendants  Dicksons  designated  and 
pointed  out  to  the  plaintiff,  or  his  agent,  any  of  such  piles 
of  lumber  in  their  said  yard  as  the  lumber  of  said  plaintiff 
under  said  contracts;  and  if  you  further  find  that  at  the  same 
time,  or  soon  after  and  before  said  assignment,  the  plaintiff, 
or  his  agent,  ordered  the  said  Dicksons  to  ship  the  same 
piles  of  lumber  so  designated  and  pointed  out,  and  that  said 
Dicksons,  or  either  one  of  them,  then  and  there  promised  to 
ship  the  same  to  plaintiff,  I  then  instruct  you  that  such 
designation  and  pointing  out,  and  the  order  of  the  plaintiff,  or 
his  agent,  to  ship  the  same,  and  the  promise  of  said  Dicksons 
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to  SO  do,  was  a  sufficient  setting  apart  and  designating  of 
such  piles  or  parcels  of  lumber  to  pass  the  title  to  the  plain- 
tiff in  such  piles  or  parcels,  and  for  such  identical  piles  or 
parcels  of  lumber,  if  any,  described  in  the  complaint,  you 
find  from  the  evidence  was  so  designated  and  pointed  out, 
ordered  and  promised  to  be  shipped,  you  should  find  for  the 
plaintiff,  and  if  you  find  there  is  or  are  any  pile  or  piles  or 
parcels  of  lumber  not  so  designated  and  pointed  out,  or- 
dered and  promised  to  be  shipped,  described  in  the  complaint, 
then  as  to  such  pile  or  piles  or  parcels  of  lumber,  you  should 
find  for  the  defendants." 

It  is  contended  by  counsel  for  the  appellant,  that,  as 
the  contracts  specified  the  kind  and  quality  of  lumber, 
giving  the  dimensions,  the  length,  thickness  and  width,  if 
there  was  any  portion  of  the  lumber  in  the  piles  that  did 
not  conform  to  the  specifications  designated  in  the  contracts, 
the  purchaser,  Putnam,  would  not  be  bound  to  receive 
such  portion  of  the  lumber  or  board  or  boards  that  did  not 
conform  to  the  specifications  of  the  contracts,  and  that  he 
could  refuse  to  receive  the  same  at  any  time  before  the  same 
was  loaded  on  the  cars;  that  the  Dicksons  would  have  the  right 
to  retain  and  refuse  to  allow  Putnam  to  take  any  lumber  in 
the  piles  that  differed  in  dimensions  from  the  lumber  de- 
scribed in  the  contracts,  and  hence  there  was  no  such  separa- 
tion of  the  lumber  purchased  from  the  general  stock  of 
lumber  of  the  Dicksons,  and  no  such  designation  of  the  par- 
ticular lumber  described  and  purchased  by  the  contracts,  as 
would  pass  title ;  that  there  yet  remained  something  to  be 
done,  viz.,  measuring  and  inspecting  the  lumber  before  the 
title  would  pass  to  the  purchaser. 

It  is  further  contended  that  it  appears  from  the  contracts 
that  the  title  was  not  to  pass  until  the  lumber  was  loaded  on 
the  cars,  for  the  reason  that  it  is  provided  that  the  Dicksons 
were  to  insure  the  lumber  against  loss  by  fire,  and  if  the 
lumber  was  destroyed  by  fire  prior  to  being  loaded  on  the 
cars  that  Putnam  was  not  to  suffer  the  loss,  and  that  if  the 
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title  passed  when  piled  on  sticks  in  separate  piles  and  paid 
for^  the  Dicksons  would  have  no  insurable  interest  in  the 
same ;  that  the  charge  of  the  court  is  erroneous  in  stating 
that  the  title  would  pass  to  Putnam  on  the  doing  of  the 
things  stated  in  the  charge  prior  to  the  delivery  on  board  the 
cars. 

The  contracts  in  this  case  do  not  provide  when  nor  by 
whom  the  lumber  should  be  measured  and  inspected ;  there 
is  an  entire  absence  of  anything  in  regard  to  inspection  and 
measurement.  They  are  contracts  for  so  much  lumber  of 
certain  kinds  and  dimensions. 

The  court,  by  the  fourth  instruction,  charged  the  jury  that, 
although  the  lumber  was  not  actually  measured,  yet  if  the 
lumber  was  sawed  under  the  contracts  between  appellee,  Put- 
nam,and  the  Dicksons,and  piled  on  sticks  in  Dicksons'  lumber- 
yard, separate  and  apart  from  other  lumber  of  the  same  kind, 
as  and  for  the  lumber  of  Putnam,  under  said  contracts,  that  the 
Dicksons  sent  Putnam  an  invoice  of  the  same,  stating  that 
it  was  subject  to  his  order,  and  that  Putnam  paid  the  Dicksons 
for  the  same  upon  or  after  the  receipt  of  the  invoice,  before 
the  date  of  the  assignment  of  the  Dicksons,  the  title  did  not 
pass  to  the  assignee. 

This  instruction  was  based  upon  the  theory  that  Dickson 
&  Co.  had  contracted,  and  were  bound  by  the  contract,  to 
furnish  to  Putnam  a  certain  number  of  feet  of  lumber  of  a 
stated  kind,  quality  and  dimensions,  to  be  sawed  and  piled 
in  separate  piles  on  sticks  in  the  lumber-yard  of  the  Dicksons, 
and  when  so  piled  and  separated  it  was  to  be  paid  for  by 
Putnam,  and  that  when  the  Dicksons  had,  in  good  faith,  sawed 
the  lumber,  separated  it  and  piled  it  upon  sticks,  invoiced  it 
and  sent  the  invoice  to  Putnam,  stating  that  the  lumber 
was  subject  to  his  order,  and  he  had  paid  for  it,  the  title 
passed.  That  the  Dicksons,  after  they  had  done  all  these  acts 
under  the  contracts,  and  received  the  money  of  Putnam  for 
the  full  value  of  the  lumber,  could  not,  and  neither  could 
their  assignee,  say  that  if  there  was  a  board,  or  any  number  of 
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boards^  in  the  piles  which  differed  in  dimensions  from  those 
which  the  contract  called  for^  therefore  there  was  no  separation 
of  the  lumber  sold  from  the  Dicksons'  other  lumber,  and 
the  title  did  not  pass  to  any  of  the  lumber. 

By  the  contract,  Dickson  &  Co.  sold  to  Putnam  a  certain 
quantity  of  lumber  of  certain  designated  dimensions.  Dick- 
son &  Co.  were  to  saw  the  lumber  and  separate  it  from  their 
other  lumber,  and  pile  the  same  on  sticks.  By  the  terms  of 
the  contract  Dickson  &  Co.  were  to  elect  what  lumber  was 
to  be  set  apart  from  the  main  bulk  of  lumber  owned  by  them 
in  fulfilmeut  of  the  contract. 

Benjamin  on  Sales,  section  359,  says :  ''  The  rule  on  the 
subject  of  election  is,  that  when,  from  the  nature  of  an  agree- 
ment, an  election  is  to  be  made,  the  party  who  is  by  the 
agreement  to  do  the  first  act,  which,  from  its  nature,  can  not 
be  done  till  the  election  is  determined,  has  authority  to 
make  the  choice,  in  order  that  he  may  be  able  to  do  that  first 
act,  and  when  once  he  has  done  that  act,  the  election  has  been 
irrevocably  determined." 

The  first  act  to  be  done  after  the  selection  of  the  lumber 
and  its  separation  from  other  lumber,  was  to  pile  it  on  sticks; 
that  act  Dickson  &  Co.  were  to  perform,  and  by  the  contract 
they  had  the  right  to  make  the  selection,  and  when  once  se- 
lected and  piled,  it  was  to  be  paid  for  by  Putnam,  and  to  be 
subject  to  his  order. 

When  Dickson  &  Co.  made  the  selection,  and  separated  the 
lumber  so  selected  from  their  other  lumber,  and  piled  it  on 
sticks,  sent  an  invoice  to  Putnam,  and  stated  that  it  was 
subject  to  his  order,  and  Putnam  paid  for  it,  the  election  was 
irrevocable,  and  the  title  passed  to  Putnam.  Under  the 
terms  .of  these  contracts  it  would  constitute  a  severance  of 
the  property  sold  from  the  other  lumber  of  Dickson  &  Co., 
and  a  delivery  of  the  goods. 

If,in  making  such  selection,  he  selected  more  lumber  than  the 
contract  called  for,  and  piled  it  on  sticks  for  the  purchaser, 
and  notified  him  that  it  was  so  piled,  subject  to  his  order, 


NOVEMBER  TERM,  1888.  401 


Martz  V.  Putnam.  | 

! 


Putnam,  the  purchaser,  would  have  the  right  to  take  only 
the  amount  purchased,  and  refuse  the  balance,  but  it  would 
constitute  a  good  delivery,  and  pass  the  title  to  so  much  as 
was  purchased. 

Benjamin  on  Sales,  p.  293,  says :  "  In  case  the  whole  mass 
is  delivered  to  the  vendee,  with  a  right  and  power  in  him 
to  make  the  separation,  the  title  sufficiently  passes  to  render 
him  liable  for  the  price,  or  enable  him  to  sue  any  one  for  the 
wrongful  conversion  of  the  goods,  even  before  he  has  sepa- 
rated them."     Crofoot  v.  Bennett,  2  N.  Y.  258. 

In  the  delivery  of  the  lumber  upon  the  cars  after  such  se- 
lection, notification  and  payment,  Dickson  &  Co.  only  acted 
as  bailees,  and  not  as  owners. 

Story,  in  his  work  on  Sales,  section  298a,  p.  317,  stated  the 
doctrine  to  be :  "  If  payment  is  not  to  be  made  until  deliv- 
ery at  some  particular  place,  it  might  be  fairly  inferred  that 
the  contract  was  executory  until  such  delivery,  but  where  the 
sale  appears  to  be  absolute,  the  identity  of  the  thing  fixed, 
and  the  price  for  it  paid,  the  title  passes,  and  in  carrying  the 
property  to  some  other  place  for  the  purchaser,  the  seller  acts 
as  bailee  and  not  as  owner."    Terry  v.  Wlieeler,  25  N.  Y.  520. 

The  rule  that  if  anything  remains  to  be  done  the  prop- 
erty does  not  pass,  applies  to  anything  that  is  required  to  be 
done  prior  to  the  delivery  of  the  property.  Gibba  v.  Benja^ 
mint  13  Am.  Law  Reg.  93.  In  this  case  the  property  was 
delivered  by  the  piling  on  sticks,  and  from  thenceforward  it 
was  held  by  the  vendor  subject  to  the  order  of  the  vendee. 
A  sale  may  be  complete  so  as  to  pass  title,  and  yet  something 
to  be  done  by  the  parties,  as  weighing  or  counting  the  arti- 
cles. Riddle  v.  Varnum,  20  Pick.  280.  It  is  governed  to 
some  extent  by  the  intention  of  the  parties  as  expressed  by 
their  contract.     Whiicomb  v.  Whitney^  24  Mich.  486. 

In  the  fifth  instruction  to  the  jury  the  court  said,  in 
effect,  that  if  the  lumber  mentioned  in  the  contracts  was 
sawed,  piled  on  sticks  in  separate  piles  in  the  lumber-yard 
Vol.  117.— 26 
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of  the  DicksoDS^  as  and  for  the  lumber  of  said  Putnam^ 
subject  to  his  order^  paid  for  and  designated  and  pointed  out 
by  Dickson  &  Co.  to  Putnam,  or  his  agent,  and  Putnam,  or 
his  agent,  had  instructed  Dickson  to  ship  the  same,  and 
Dickson  &  Co.  had  promised  to  ship  the  same,  and  this  had 
occurred  before 'the  assignment  of  Dickson  &  Co.,  by  these 
acts  the  title  had  passed  to  Putnam  before  the  assignment. 

If  all  these  things  had  taken  place,  it  would  constitute  a 
separation  of  the  lumber  from  the  remainder  of  Dicksons'  lum- 
ber, and  a  delivery  by  Dickson  &  Co.  to  Putnam,  and  an 
acceptance  by  Putnam  of  the  lumber,  and  the  title  to  the 
same  was  in  Putnam  before  the  assignment  of  Dickson  &  Co. 

It  is  further  suggested  and  claimed  that,  as  Dickson  &  Co. 
were  to  insure  the  lumber  against  loss  by  fire,  and  that,  in 
case  of  loss  by  fire  prior  to  the  delivery  onT)oard  the  cars, 
they  were  to  bear  it,  these  facts  should  be  taken  as  showing 
that  the  property  did  not  pass  to  Putnam  until  the  lumber 
was  so  delivered  on  the  cars,  and  that  the  parties  to  the  con- 
tract so  understood  it,  as  the  vendors  would  have  no  insur- 
able interest  in  the  lumber  if  the  title  had  passed  to  the 
vendee. 

We  think  this  clause  in  the  contract  negatives  the  theory 
of  the  counsel,  and  is  in  support  of  the  interpretation  placed 
by  us  upon  the  contract,  that  the  title  passed  at  the  time  of 
piling  on  sticks  in  separate  piles.  If  the  title  did  not  pass, 
and  it  was  understood  by  the  parties  to  the  contract  that 
the  title  did  not  pass,  until  the  lumber  was  delivered  on  board 
the  cars,  then  if  loss  occurred  before  the  delivery  on  cars 
and  after  piling  on  sticks,  it  would  be  the  loss  of  Dick- 
son &  Co.,  and  not  the  loss  of  Putnam,  and  there  was  no 
reason  for  such  provision  against  loss  by  Putnam. 

It  is  for  the  reason  that  the  property  was  delivered  by 
the  piling  on  sticks  in  separate  piles,  and  thereafter  was 
the  property  of  Putnam,  the  Dicksons  simply  holding  the 
same  subject  to  his  order,  that  made  any  necessity  for  the 
provision  in  regard  to  insurance  and  for  loss  to  be  borne  by 
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Dickson  &  Co.  during  the  interval  between  piling  and  ship- 
ping. It  was  a  part  of  the  consideration  of  the  purchase 
that  Dickson  &  Co.  should  insure  the  lumber  and  be  respon- 
sible for  loss  by  fire  while  it  remained  in  their  custody  as 
bailees,  and  they  had  an  insurable  interest  in  the  lumber. 
Schouler's  Bailments  and  Carriers^  2d  edition,  sections  116 
and  106.  There  was  no  error  in  the  giving  of  instructions 
four  and  five  by  the  court. 

The  charges  asked  for  by  the  appellant  stated  general 
principles  of  law  which  were  given  to  the  jury  by  the  charges 
of  the  court,  given  on  its  own  motion,  with  the  exception 
of  the  second  charge,  which  is  as  follows:  "Under- the 
terms  of  the  written  contract  between  said  plaintiff  and  said 
Dicksons,  the  title  to  the  lumber  described  therein  did  not 
pass  from  the  Dicksons  to  the  plaintifi^  until  everything  that 
the  Dicksons  were  to  do  in  regard  to  said  lumber,  including 
its  measurement  and  setting  apart  and  loading  on  the  cars 
for  plaintiff  in  accordance  with  the  terms  of  the  contract,  had 
been  done."  This  instruction  was  properly  refused  for  the 
reasons  we  have  stated  in  considering  the  other  charges.  The 
title  passed  to  Putnam  when  the  lumber  was  separated,  piled 
on  sticks  and  paid  for,  and  thereafter  the  Dicksons  held  it  as 
bailees,  subject  to  Putnam^s  order. 

Counsel  for  appellant  cite  in  support  of  their  position  the 
case  of  Lester  v.  East,  49  Ind.  588.  That  case  differs  mate- 
rially from  this.  The  contract  provides  specifically  that  the 
hogs  shall  be  weighed  at  one  place  and  delivered  at  another^ 
at  a  certain  time ;  to  be  hogs  of  a  specified  kind,  part  of  the 
number  then  owned  by  the  seller,  and  part  to  be  received  by 
him  from  another  person.  The  hogs  were  never  separated^ 
weiglied  or  delivered.  Also,  the  Commercial  NaVl  Bank  v. 
Gillette,  90  Ind.  268.  That  was  a  sale  of  510  car  wheels,  con- 
stituting a  part  of  1,100  wheels,  and  there  had  been  no  sep- 
aration or  delivery. 

This  case  differs  from  all  the  cases  cited  by  counsel  for 
appellant.     In  this  there  was  both  a  separation  and  a  deliv- 
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ery,  while  in  the  cases  cited  there  was  either  no  separation 
and  delivery  or  no  delivery. 

The  remaining  question  to  be  considered  is  whether  the 
verdict  is  sustained  by  sufficient  evidence,  that  being  as- 
signed as  a  cause  for  a  new  trial.  This  is  argued  upon  the 
theory  that  the  evidence  did  not  show  that  there  had  been 
any  delivery  of  the  lumber,  such  as  to  pass  the  title  to  Put- 
nam, before  the  assignment  of  Dickson  &  Co. 

There  is  evidence  tending  to  show  the  sawing,  separation, 
piling  on  sticks  in  separate  piles  by  Dickson  &  Co.,  as  the 
lumber  of  Putnam  under  the  contract,  and  invoicing  and 
sending  invoices  to  Putnam,  including  statements  that  the 
same  was  subject  to  his  order,  and  full  payment  for  the  same 
by  Putnam,  and  that  the  Dicksons  pointed  out  the  several  sep- 
arate piles  of  lumber  to  Putnam  and  his  agent,  and  that  they 
were  instructed  by  the  agent  of  Putnam  to  put  the  lumber 
on  board  the  cars  and  ship  the  same,  and  agreed  to  do  so ; 
that  all  these  acts  took  place  before  Dickson  &  Co.  made  an 
assignment.     There  was  evidence  to  support  the  verdict. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 
Filed  Feb.  20, 1889. 
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Receiver. — I^'opel'ty  in  Poaaeasion. — Convenion, — Right  to  Sue  for. — A  re-  144  454 

oeiver  has  such  a  special  or  qualified  interest  in  property  of  which  he 
obtains  possession  in  pursuance  of  an  order  of  court  as  entitles  him  to 
maintain  an  action  for  its  wrongful  taking  and  conversion. 

Same. — Property  not  in  Possession, — A  receiver  can  not  maintain  an  action 
for  the  conversion  of  property  of  which  he  has  never  acquired  posses- 
sion, and  as  to  which  he  does  not  show  himself  entitled  to  possession, 
beyond  an  averment  that  he  was  directed  by  the  court  to  take  such 
property  into  his  possession,  although  he  alleges  that  it  has  been  wrong- 
fully taken  and  converted  by  the  defendant. 

Special  Finding. — Requirements  of, — Every  fact  necessary  to  the  plain- 
tiff's recovery  must  be  found  and  stated  in  the  special  finding,  or  the 
judgment  must  be  for  the  defendant. 

Same. — Insufficient  Chmplaint. — Where  the  facts  specially  found  relate  to  a 
paragraph  of  complaint  which  is  bad,  a  judgment  rendered  thereon  for 
the  plaintiff  will  be  reversed. 

From  the  Elkhart  Circuit  Court. 

H.  D.  Wilsonj  W.  J.  Davis  and  A.  8.  Zook,  for  appellants. 
W.  L.  Stonex,  E.  E,  Mummert,  W.  H,  H.  Dennis  and  S.  J. 
North,  for  appellee. 

Berkshire^  J. — The  complaint  in  this  case  is  in  two  par- 
agraphs. 

The  first  paragraph  charges  that  the  appellee,  who  was  the 
plaintiff  below,  was  appointed  receiver  by  the  Elkhart  Cir- 
cuit Court,  to  take  into  his  possession  and  hold,  subject  to 
the  order  of  said  court,  certain  property  described  in  a 
schedule  attached  thereto,  marked  exhibit  A;  that  he  took 
into  his  possession  the  said  property,  and,  afterwards,  the  ap- 
pellants, who  were  the  defendants,  with  force  and  arms, 
wrongfully  and  forcibly  took  and  carried  away  said  property, 
and  converted  the  same  to  their  own  use,  it  being  of  the  value 
of  $400. 
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The  second  paragraph  alleges  that  the  appellee  was  ap- 
pointed receiver  by  the  Elkhart  Circuit  Court,  to  take  into 
his  possession  certain  personal  property  described  in  a  sched- 
ule filed  therewith,  and  attached  thereto,  marked  exhibit  A ; 
that  the  appellee  qualified  as  such  receiver,  and  afterwards 
demanded  possession  of  the  said  property  of  the  appellants, 
who  had  theretofore  taken  possession  of  the  same ;  that  the 
appellants  refused  to  deliver  the  said  property  to  the  appel- 
lee, or  any  part  of  it,  but  wrongfully  converted  the  same  to 
their  own  use,  it  being  of  the  value  of  J400. 

To  each  paragraph  of  complaint  the  appellants  demurred. 
The  demurrer  is  very  awkwardly  and  carelessly  drawn. 

The  second  cause  of  demurrer  assigned  is :  "  The  defend- 
ants further  demur  to  each  paragraph  of  plaintiff's  com- 
plaint, separately,  for  the  reason  that  said  paragraphs  do  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  the 
defendants." 

This  was  intended,  no  doubt,  as  a  separate  demurrer  to 
each  paragraph,  and  we  are  inclined  to  so  construe  it;  but  we 
would  be  much  better  pleased  with  it  if  it  were  more  artistic 
in  form. 

The  court  overruled  the  demurrer  to  both  paragraphs  of 
the  complaint,  and  the  proper  exceptions  were  saved. 

After  some  other  proceedings  were  had,  which  we  need  not 
notice,  the  appellants  pleaded  the  general  denial,  and  with  it 
an  agreement  was  filed  that  all  matters  of  defence  might  be 
proved  without  further  pleading. 

The  case  was  tried  by  the  court  and  a  special  finding  made. 

The  facts  and  conclusions  of  law  are  substantially  as 
follows:  That  on  the  5th  day  of  April,  1883,  Ann  Smith 
brought  suit  in  the  Elkhart  Circuit  Court  for  support  against 
David  Smith,  her  husband,  to  which  action  she  made  one 
Olander  Rankin  a  defendant,  alleging  in  her  complaint  that 
he  was  indebted  to  her  husband  upon  notes  secured  by  a 
chattel  mortgage  hereinafter  referred  to,  and  she  asked  as 
relief  that  the  amount  of  said  indebtedness  be  applied  in 
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payment  of  any  judgment  she  might  recover;  that  Rankin 
was  duly  served  with  process  and  was  properly  defaulted ; 
that  the  husband^  David  Smithy  was  duly  served  with  process 
and  appeared  to  said  action ;  that  on  the  15th  day  of  May, 
1883;  the  appellee^  upon  the  application  of  the  plaintiff  in 
said  action,  was  appointed  receiver,  and  on  the  5th  day  of 
June  duly  qualified  as  such  ;  that  afterwards  such  proceed- 
ings were  had  that  the  plaintiff  in  said  cause  recovered  a 
judgment  against  her  said  husband  for  three  hundred  dol- 
lars and  costs,  and  that  Rankin  was  indebted  to  him  in  the 
sum  of  $391,  secured  by  a  chattel  mortgage  recorded  in  Elk- 
hart county,  and  that  he  pay  the  amount  of  plaintiff's  judg- 
ment and  costs  to  the  receiver,  and  the  receiver  was  ordered 
to  institute  suits  and  take  any  action  necessary  for  the  col- 
lection of  the  debt  and  the  foreclosure  of  the  mortgage,  and 
out  of  the  proceeds  to  pay  the  plaintiff's  judgment ;  that 
there  is  now  due  on  said  judgment  the  sum  of  $342.50  and 
$30.65  costs ;  that  on  the  6th  day  of  April,  1883,  said  David 
Smith  commenced  an  action  before  a  justice  of  the  peace 
against  Rankin  to  recover  the  amount  due  on  the  first  of  the 
series  of  notes  mentioned  in  said  chattel  mortgage;  that 
Rankin  appeared  to  said  action  and  thereafter  such  proceed- 
ings were  had,  that  on  the  17th  day  of  May,  1883,  Smith 
obtained  a  judgment  against  Rankin  for  the  sum  of  $160 
and  costs,  and  on  the  21st  day  of  May,  1883,  an  execution  was 
issued  on  said  judgment,  and  was  delivered  to  the  appellant 
Kehr,  who  was  a  constable  of  the  township  wherein  said 
judgment  was  rendered,  who,  at  six  o'clock  in  the  morning 
of  the  28th  day  of  said  month,  served  the  same  on  the  prop- 
erty named  in  said  mortgage,  and  then  in  the  possession  of 
said  Rankin,  and  sold  said  goods  by  virtue  of  said  execution 
on  the  8th  day  of  June,  1883;  that  the  notice  and  other  pro- 
ceedings, down  to  and  including  the  sale,  were  in  form  reg- 
ular ;  that  the  appellant  Zook,  who  was  the  attorney  for  said 
Smith,  the  judgment  creditor,  was  the  purchaser  at  said  sale 
for  the  said  Smith  ;  that  aft^r  satisfying  the  execution  there 
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was  in  the  hands  of  the  appellant  Kehr^  as  constable,  $37.31, 
which  was  paid  over  to  the  appellant  Zook  as  such  attorney, 
and  the  amount  was  credited  on  another  of  the  series  of  notes 
held  by  said  Smith  against  said  Rankin ;  that  the  appellant 
Zook  disposed  of  the  said  property  so  purchased  by  him  at 
said  sale  to  third  persons ;  that  the  said  property  sold  by  the 
said  constable  was  at  the  time  of  the  value  of  $500 ;  that  the 
said  Smith  was  a  non-resident,  and  had  no  property  in  the 
State  of  Indiana  subject  to  execution ;  that  no  part  of  the 
judgment  obtained  by  the  said  Ann  Smith  has  ever  been 
paid ;  that  said  mortgage  was  executed  by  Rankin  to  Smith 
to  secure  the  sum  of  $375  on  the  21st  day  of  November, 
1882;  that  at  the  time  it  was  executed  and  recorded  Rankin, 
the  mortgagor,  was  a  resident  of  Kosciusko  county,  Indiana, 
and  had  no  property,  other  than  said  mortgaged  property, 
subject  to  execution ;  that  the  appellee  was  entitled  to  re- 
cover of  the  defendants  a  sum  sufficient  to  pay  the  said 
judgment  of  Ann  Smith  against  David  Smith,  not  exceed- 
ing the  amount  due  and  owing  from  said  Rankin  to  said 
David  Smith  aforesaid. 

To  the  conclusions  of  law  there  was  the  proper  exception, 
and  a  judgment  was  rendered  for  the  appellee. 

There  are  two  errors  assigned  by  the  appellants : 

1.  The  court  erred  in  overruling  the  demurrer  to  the  sev- 
eral paragraphs  of  the  complaint. 

2.  The  court  erred  in  its  conclusions  of  law. 

We  discover  no  valid  objection  to  the  complaint.  If  the 
appellee  was  in  possession  of  the  property  in  question  as  re- 
ceiver, pursuant  to  the  order  of  the  Elkhart  Circuit  Court, 
and  the  appellants  wrongfully  wrested  the  possession  from 
him,  and  converted  the  property  to  their  own  use,  we  are  of 
the  opinion  that  the  appellee  had  a  special  or  qualified  interest 
in  the  property  such  as  entitled  him  to  maintain  the  action. 
Story  Bailments,  sections  93,  94,  150,  152,  352;  2  Blackst. 
Comm.  452;  Waterman  v.  Robinson,  5  Mass.  303  (304); 
Orove  V.  Wise,  39  Mich.  161 ;  Harvey  v.  McAdams,  32  Mich. 
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472 ;  Bristol  Hydraulic  Co.  v.  Boyer,  67  Ind.  236 ;  Easter  v. 
Fleming y  78  Ind.  116. 

The  second  paragraph  of  the  complaint  is^  in  oar  opinion^ 
bad.  It  is  alleged  that  the  appellee  was  directed  by  the  Elk- 
hart Circuit  Court  to  take  possession  of  the  property  in  the 
chattel  mortgage  described^  and  that  he  demanded  possession 
thereof  of  the  appellants^  and  they  refused  to  surrender  the 
possession,  but  converted  the  property  to  their  own  use 
wrongfully.  It  is  not  alleged  that  the  appellee  ever  had 
possession  of  the  property,  but  the  inference  to  be  drawn 
from  what  is  alleged  is  that  he  never  had  the  possession 
thereof. 

From  all  that  appears  in  this  paragraph  of  the  complaint, 
it  does  not  appear  that  the  appellee  was  entitled  to  the  pos- 
session of  the  property.  The  direction  given  to  the  appellee 
by  the  Elkhart  Circuit. Court,  and  the  wrongful  conversion 
by  the  appellants,  do  not  of  themselves  give  to  the  appellee 
a  right  of  action.  Picquei  v.  McKay ^  2  Blackf.  465;  Easter 
v.  Fleming^  supra. 

The  complaint  is  for  the  conversion  of  certain  property,  a 
schedule  of  which  is  filed  therewith. 

It  is  not  averred  in  the  complaint  that  the  property,  as 
given  in  the  schedule,  was  the  same  property  described  in  a 
chattel  mortgage  executed  by  Olander  Rankin  to  David  Smith . 

The  property  described  in  the  special  finding  is  found  to  be 
certain  property  mortgaged  by  Rankin  to  Smith,  but  it  is  no- 
where stated  or  found  that  it  is  the  same  property  alleged  in 
the  complaint  to  have  been  converted. 

We  can  not  infer  that  the  mortgaged  property  to  which 
the  special  finding  refers  is  the  property  contained  in  the 
schedule  filed  with  the  complaint;  therefore,if  the  complaint 
was  good  (both  paragraphs)  the  judgment  would  have  to  be 
reversed  for  this  reason. 

Every  fact  must  be  found  and  stated  in  the  special  finding 
necessary  to  the  plaintiff's  recovery,  or  the  judgment  must  be 
for  the  defendant.     Meeker  v.  Shanks,  112  Ind.  207;  Stix  v. 


117  410 

118  219 


117  410 

128  284 

128  498 

120  79 


1117    410 
188II8687 


410  SUPREME  COURT  OF  INDIANA, 

The  Board  of  Commissioners  of  Pulaski  County  v,  Senn. 

Sadler,  109  Ind.  254;  Kurtz  v.  Carr,  105  Ind.  574 ;  Mitchell 
V.  Colglazier,  106  Ind.  464 ;  Oincinnaiif  etc,,  J2.  W.  Co.  v. 
Gaines,  104  Ind.  526. 

But  if  there  was  no  infirmity  in  the  special  finding  the 
judgment  would  have  to  be  reversed,  for  the  reason  that  the 
facts  as  found  relate  to  the  second  paragraph  of  the  com- 
plaint, which  is  bad,  and  not  to  the  first  paragraph,  which  is 
good. 

There  is  a  cross-error  assigned  by  the  appellee,  but  as  it 
relates  to  the  overruling  of  a  motion  to  modify  the  judgment 
no  good  purpose  can  be  served  by  considering  it. 

The  judgment  is  reversed,  with  costs,  with  direction  to  the 
court  below  to  sustain  the  demurrer  to  the  second  paragraph 
of  the  complaint. 

Filed  Feb.  20, 1889. 
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The  Boabd  of  Commissioners  of  Pulaski  County  t?, 

Senn. 

Taxes. —  Wrongful  Aasesament. — Increase  cf  Valuation  by  Auditor, —  Rounding, 
— A  county  auditor  has  no  power  to  increase  the  valuation  of  lands  for 
purposes  of  taxation  as  fixed  by  the  assessor  and  the  county  board  of 
equalization,  and  his  action  in  doing  so  constitutes  such  a  wrongful  as- 
sessment, within  the  meaning  of  section  5813,  B.  S.  1881,  as  entitles  a 
taxpayer  to  have  the  excess  of  taxes  paid  by  him  thereunder  refunded. 

Same. —  VabuUvm  by  Assessor  atid  Board  of  Equalisation  Conclusive. — ^The  val- 
uation placed  upon  lands  by  the  assessor  and  the  board  of  equalization, 
even  if  too  small,  is  conclusive  upon  the  auditor  and  all  other  persons, 
until  changed  in  some  manner  expressly  authorized  by  law. 

From  the  Pulaski  Circuit  Court. 
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J,  C.  Nye  and  iZ.  A.  Nye,  for  appellant. 
N  L.  Agnew  and  B.  Borders,  for  appellee. 

Mitchell,  J. — Senn  presented  a  statement  in  the  nature 
of  a  complaint  to  the  board  of  commissioners  of  Pulaski 
county,  in  which  he  showed  that,  in  the  year  1880,  he  was 
the  owner  of  certain  real  estate  in  Indian  Creek  township, 
Pulaski  county,  which  the  township  assessor  duly  appraised 
and  returned  for  purposes  of  taxation,  as  required  by  law. 
It  is  averred  that,  after  the  return  of  the  appraisement  so 
made,  the  county  board  of  equalization,  convened  for  the 
year  1880,  added  fifteen  per  cent,  to  the  valuation  of  all  the 
lands  in  that  township,  as  made  and  returned  by  the  assessor, 
and  that  the  valuation  so  made,  with  the  per  cent,  added, 
constituted  the  basis  for  the  taxation  of  lands  in  Indian 
Creek  township  for  the  years  1880  to  1885  inclusive. 

It  is  alleged  that,  after  the  action  and  adjournment  of  the 
board  of  equalization,  the  county  auditor,  wholly  without 
authority,  wrongfully  and  illegally  increased  the  valuation 
and  appraisement  of  all  the  lands  in  Indian  Creek  township, 
including  those  owned  by  the  petitioner,  and  that  he  placed 
the  increased  valuation  and  assessment,  so  wrongfully  made, 
upon  the  tax  duplicate,  and  caused  the  county  treasurer  to 
collect  taxes  from  the  petitioner,  on  his  land,  on  the  basis 
of  the  assessment  so  wrongfully  made  by  the  auditor,  for 
every  year,  except  one,  from  1880  to  1885  inclusive.  The 
petitioner  avers  that  he  had  paid  all  the  taxes  chargeable 
against  his  property  according  to  the  assessment  lawfully 
made  and  equalized,  and  he  appended  a  table  or  list  showing 
the  amount  paid  to  each  fund  on  account  of  the  alleged 
wrongful  assessment  made  by  the  auditor.  He  also  averred 
that  the  assessment  made  by  the  auditor  had  been  duly  ad- 
judged and  declared,  in  a  proper  proceeding  theretofore  in- 
stituted  in  the  Pulaski  Circuit  Court,  illegal  and  wrongful. 
He  asked  that  the  amount  paid  by  him  in  excess  of  that  re- 
quired by  the  assessment  made  by  the  township  assessor,  and 
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fixed  by  the  board  of  equalization^  be  refunded  to  him.  He 
had  judgment  in  the  circuit  court  according  to  the  prayer 
of  his  petition. 

It  is  contended  that  the  claim  thus  presented  does  not  state 
facts  sufficient  to  entitle  the  petitioner  to  any  relief^  and  that 
the  court  erred  in  overruling  the  demurrer  which  was  filed 
in  the  circuit  court  after  the  cause  had  been  taken  there  by 
appeal  from  the  order  of  the  board  refusing  to  allow  the 
claim. 

The  claim  was  presented  under  the  provisions  of  section 
5813,  R.  S.  1881,  which  make  it  the  duty  of  the  board  of 
commissioners  of  any  county  in  this  State,  when  any  person 
or  corporation  shall  appear  and  establish  by  proper  proof 
that  he  or  it  has  paid  any  amount  of  taxes  which  were  wrong- 
fully assessed,  to  refund  the  same  out  of  the  county  treasury, 
so  far  as  they  were  assessed  and  paid  for  county  taxes. 

The  succeeding  section  prescribes  the  duty  of  the  board, 
and  other  officers,  in  case  the  taxes  so  paid  have  been  paid 
into  the  State  treasury. 

Accepting  as  true  the  elementary  proposition,  that  one 
who  relies  upon  a  statute  for  a  right  of  action  must  make  a 
case  distinctly  within  its  terms,  we  are  nevertheless  of  the 
opinion  that  the  facts  set  out  in  the  petition  make  a  case 
which  falls  clearly  within  the  terms  of  the  statute. 

There  is  no  claim  that  the  auditor  had  any  color  of  au- 
thority to  add  to  the  valuation  put  upon  the  real  estate  in 
Indian  Creek  township  by  the  assessor  and  board  of  equal- 
ization. His  unauthorized  interference  with  the  assessment, 
as  lawfully  made,  after  the  board  of  equalization  had  ad- 
journed, was,  therefore,  not  only  unlawful  and  irregular,  but 
it  was  wrongful  within  the  meaning  of  the  statute,  as  it  has 
been  construed  by  the  decisions  of  this  court.  Board,  etc., 
V.  Ammtrong,  91  Ind.  528 ;  Durham  v.  Board,  etc.,  95  Ind. 
182 ;  Board,  etc.,  v.  ilurphy,  100  Ind.  570. 

When  the  assessor,  and  after  him  the  board  of  equaliza- 
tion, had  adjusted  the  fair  cash  valuation  of  the  lands,  the 
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judgment  thus  arrived  at  was  conclusive  upon  the  county 
auditor^  and  all  others^  and  could  only  be  changed  by  some 
proceeding  expressly  authorized  and  prescribed  by  law. 

In  cases  like  the  present^  the  board  of  equalization  has  au- 
thority to  act,  and  its  action  is  binding  within  the  ruling  in 
Kuntz  V.  Sumption,  ante,  p.  1. 

In  the  absence  of  any  authority  vested  in  the  auditor  to 
raise  the  valuation^  it  became  his  duty  to  carry  the  amounts 
thus  assessed  against  each  tract  of  land  on  to  th^  tax  dupli- 
cate, without  alteration  or  change.  The  case  falls  within 
the  principles  which  ruled  Netosom  v.  Board,  etc,,  92  Ind. 
229;  see,  also,  City  of  Indianapolis  v.  Vajen,  111  Ind.  240^ 
and  cases  cited. 

At  the  trial  the  appellant  offered  evidence  tending  to  show 
that  the  valuation  placed  upon  the  land  by  the  auditor,  and 
upon  the  basis  of  which  the  petitioner  paid  his  taxes,  was 
less  than  the  actual  cash  value  of  the  land.  This  evidence 
was  correctly  excluded  by  the  court.  It  is  true  the  statute 
required  the  land  to  be  assessed  at  its  real  value,  but  it  is 
also  true  that  it  appointed  certain  officers  upon  whom  was 
devolved  the  duty  of  ascertaining,  fixing  and  equalizing  the 
value.  The  valuation  as  fixed  by  the  officers  designated  for 
that  purpose,  acting  under  the  sanction  of  their  official 
oaths,  must  be  regarded  as  conclusive,  until  it  is  changed  by 
a  method  prescribed  by  law.  Wattles  v.  City  of  Lapeer,  40 
Mich.  624,  is  not  opposed  to  the  conclusion  above  stated. 

That  the  court  admitted  in  evidence  the  complaint,  to- 
gether with  the  record  of  the  proceedings  and  judgment  of 
the  Pulaski  Circuit  Court,  iri  a  case  instituted  by  another  resi- 
dent taxpayer  of  Indian  Creek  township,  challenging  the 
legality  of  the  same  assessment  made  by  the  auditor,  did  not 
constitute  error  of  which  the  appellant  can  complain.  The 
material  facts  were  all  admitted  of  record,  and  a  correct  re- 
sult was  reached  on  the  facts  thus  admitted. 

The  judgment  is  therefore  affirmed,  with  costs. 

Filed  Feb.  20, 1889. 
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GuABDiAN  Ain)  Ward. — Fmd  Sealement.—SeUing  Aside.— Ihmd.—Whete 
a  guardian,  confederating  with  another,  presents  to  the  court  a  false 
statement  and  obtains  an  order  for  the  payment  to  the  confederate  of  a 
claim  not  properly  chargeable  against  the  estate  of  his  ward,  there  is 
such  fraud  as  authorizes  the  setting  aside  of  his  final  settlement 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  T.  P.  Davis,  for  appellant. 
W.  Booth  and  G.  D.  Pottery  for  appellees. 

Bebeshire,  J.  — This  action  was  brought  to  set  aside  the 
final  settlement  and  the  approval  of  the  final  settlement  re- 
port which  the  appellant  made  as  the  guardian  of  the  ap- 
pellees. 

The  errors  assigned  are^  in  substance,  as  follows : 

1.  The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. 

2.  The  court  erred  in  its  conclusions  of  law. 

3.  The  court  erred  in  overruling  the  motion  for  a  new  trial. 
The  complaint  charges  that,  on  the  28th  day  of  April,  1882, 

the  appellant  was  duly  appointed  guardian  of  the  appellees; 
that  as  such  guardian  he  received  property  belonging  to  the 
wards  jointly  to  the  value  of  $127 ;  that,  at  the  September  term, 
1883,  of  the  Hamilton  Circuit  Court,  the  appellant,  as  guar- 
dian, and  for  the  purpose  of  defrauding  his  said  wards,  went 
to  one  George  Shirts  and  confederated  and  conspired  with 
him ;  that  the  two  prepared  an  application  to  said  court, 
which  was  verified  by  the  appellant,  in  which  they  asked  an 
order  of  the  court  directing  the  appellant  to  pay  rent  to  said 
Shirts,  out  of  the  trust  funds  in  the  hands  of  the  appellant 
belonging  to  his  said  ^ards,  for  property  which  the  father  of 
the  appellees  occupied  as  tenant ;  and  as  a  reason  therefor  it 
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was  stated  in  said  application  that  the  said  wards  were  with- 
out homes^  and  without  anyone  to  support  them,  and  that  if 
said  rent  was  not  paid  the  said  wards  would  have  to  go  to  the 
poor-house  to  live,  and  be  supported  by  the  county ;  that 
said  application  was  acted  upon  by  the  court,  and  the  order 
granted  directing  said  guardian  to  pay  rent  to  said  Shirts ; 
that  the  facts  so  stated  in  said  application  were  false ;  that 
the  said  appellees  had  homes  of  their  own,  made  their  own 
living,  and  supported  themselves ;  that  their  father  was  amply 
able  to  support  them  and  pay  his  own  rent ;  that,  after  ob- 
taining said  order,  the  said  guardian  paid  said  Shirts  $72  for 
rent ;  that  the  appellant  knew,  when  he  made  the  application 
and  obtained  said  order,  that  the  statements  which  said  ap- 
plication set  forth  were  untrue,  and  that  what  was  done  was 
for  the  purpose  of  defrauding  the  appellees. 

We  are  of  the  opinion  that  the  complaint  is  good,  and  that 
the  demurrer  was  rightfully  overruled. 

If  the  facts  charged  are  true  (and  they  are  admitted  by 
the  demurrer),  the  appellant  presented  an  application  to  the 
court  which  he  knew  to  be  false,  and  thereby  obtained  an 
order  of  the  court  through  which  the  appellees  were  wrong- 
fully deprived  of  over  one-half  of  their  estate. 

Does  the  special  finding  of  facts  support  the  complaint? 
It  is  not  stated  in  the  special  finding  in  so  many  words 
that  the  appellant  and  Shirts  confederated  and  conspired  to- 
gether to  defraud  the  appellees,  nor  is  it  necessary  that  such 
a  statement  should  appear  in  the  special  finding. 

If  the  appellant  and  Shirts  came  together  and  drew  up  an 
application  which  they  knew  was  not  true,  and  the  appellant 
swore  to  it  and  presented  it  to  the  court,  and  thereby  ob- 
tained an  order  directing  him  to  pay  money  to  Shirts  which 
he  (the  appellant)  had  in  his  hands  as  the  guardian  of  the 
appellees,  and,  acting  upon  the  order  thus  obtained,  he  made 
payments  to  the  amount  of  $72,  a  fraud  was  practiced  not 
only  as  to  the  appellees,  but  upon  the  Xsourt,  to  the  injury  of 
the  appellees. 
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The  foregoing  are^  in  substance^  the  facts  as  they  appear 
in  the  special  findings  and  they  support  the  substantial  alle- 
gations coritained  in  the  complaint. 

We  are  of  the  opinion  that  the  court  did  not  err  in  its  con- 
clusions of  law. 

We  have  examined  the  evidence  as  it  appears  in  the  rec- 
ord, and  are  not  prepared  to  say  that  there  is  no  evidence 
tending  to  sustain  the  special  finding  of  the  court. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  22, 1889. 
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No.  13,015. 

The  Queen  Insurakce  Company  v.  The  Studebaker 
Bros.  Manufactubing  Company. 

SuPBEME  Court. — Assignment  <^  Error, — Causes  for  New  2Wa!. — PraeUee,— 
Matters  which  are  properly  causes  for  a  new  trial,  and  which  should  be 
embraced  in  a  motion  therefor,  can  not  be  independently  assigned  as  er- 
rors in  the  Supreme  Court 

Same. — Fonn  of  JudgmenL — An  objection  to  the  form  of  a  judgment  can 
not  be  made  for  the  first  time  in  the  Supreme  Court. 

Same. —  Weight  of  Evidence. — A  judgment  will  not  be  reversed  on  the  mere 
weight  of  the  evidence. 

New  Trial. — Admission  and  Exclusion  of  Evidence. — IVacHee, — A  cause  for 
a  new  trial  on  account  of  the  admission  or  exclusion  of  evidence,  must 
specify  the  particular  rulings  complained  of. 

Same. — Asscjumient  of  Damages. —  Waiver. — A  question  as  to  the  amount  of 
damages  assessed  is  waived  if  not  assigned  as  cause  for  a  new  trial. 

From  the  St.  Joseph  Circuit  Court. 

T,  Bates  and  A,  L,  Brick,  for  appellant. 
A.  Anderson  and  L.  Hubbard,  for  appellee. 
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Olds,  J. — This  is  an  action  on  an  insurance  policy  issued 
by  the  Queen  Insurance  Company,  appellant,  to  the  Stude- 
baker  Bros.  Manufacturing  Co.,  appellee,  on  the  17th  day  of 
December,  1884,  whereby  it  insured  appellee  against  loss  or 
damage  by  fire  on  a  certain  lumber-yard  to  the  amount  of 
$2,000.  There  was  other  insurance  on  the  lumber  amount- 
ing to  some  $50,000. 

On  the  29th  day  of  May,  1885,  a  large  portion  of  the 
lumber  was  destroyed  by  fire.  Appellee  gave  notice  and 
made  proof  of  the  loss.  Appellant  failed  to  pay,  and  this 
suit  was  brought  to  recover  the  amount  due  upon  the  policy. 

The  complaint  was  in  the  usual  form,  and  the  appellant 
answered  in  three  paragraphs :  First,  general  denial.  The 
second  admits  the  policy  of  insurance  and  alleges  that  it  is 
subject  to  the  restrictions  set  forth  in  said  policy,  that  *'  this 
policy  shall  be  and  become  void  in  case  the  assured  shall 
have  made  any  false  or  fraudulent  representations,^^  and 
charging  that  the  appellee  was  guilty  of  fraud,  within  the 
meaning  and  intent  of  said  clause,  by  making  false  and  fraud- 
ulent entries  in  its  books  of  account,  by  which  appellee's 
loss,  as  shown  by  said  statements  and  books,  was  much  greater 
than  the  actual  loss  sustained ;  that  when  appellant  applied 
to  appellee  for  a  true  and  exact  statement  of  its  loss  and  dam- 
age, appellee  produced  and  exhibited  to  appellant  the  books 
containing  said  false  and  fraudulent  entries,  and  claimed  and 
declared  to  appellant  that  the  books  and  accounts  showed  an 
exact  and  truthful  account  and  statement  of  appellee's  loss 
by  said  fire ;  that  appellee  well  knew  said  statements  were 
fraudulent,  and  was,  therefore,  guilty  of  fraud  within  the 
true  intent  and  meaning  of  the  condition  in  the  policy  which 
provided  that  any  fraudulent  representation  vitiated  the 
policy.  The  third  paragraph  sets  up  and  alleges  that  after 
the  fire  the  appellee  presented  to  appellant  its  proof  of  loss ; 
that  for  the  purpose  of  inducing  appellant  to  pay  appellee 
more  than  the  actual  loss  sustained,  it  stated  in  the  proofs  that 
Vol.  117.— 27 
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the  amouut  of  its  loss  was  $46,733.66,  and  that  defendant's 
proportion  of  said  loss  amounted  to  $1,779.49 ;  that  appellee's 
loss  did  not  amount  to  that  sum,  and  that  the  prices  fixed 
upon  the  lumber  alleged  to  be  destroyed  were  false  and 
fraudulent. 

Appellee  filed  reply  to  the  answer.  The  cause  was  sub- 
mitted to  the  court  for  trial,  and  there  was  a  finding  and 
judgment  for  the  appellees  in  the  sum  of  $1,660. 

The  appellant  filed  a  motion  for  a  new  trial  for  the  follow- 
ing reasons,  as  stated  in  the  motion  : 

First  The  court  admitted  on  the  trial  improper  evidence 
on  the  part  of  the  plaintiff. 

Second.  The  court  refused  to  admit  proper  evidence  of- 
fered by  the  defendant. 

Third.  On  the  trial  the  court  improperly  ruled  upon  the 
question  of  plaintiff's  fraud  before  the  defendant's  evidence 
on  that  question  had  been  concluded  or  fully  heard. 

Fourth.  The  verdict  is  contrary  to  the  law  and  the  evi- 
dence in  the  case. 

There  are  ten  errors  assigned :  First,  error  in  overruling 
the  motion  for  a  new  trial ;  second,  error  in  admitting  im- 
proper evidence;  third,  error  in  refusing  to  admit  proper 
evidence;  fourth,  error  of  the  court  in  ruling  upon  the  ques- 
tion of  appellee's  fraud  before  appellant  had  concluded  its 
evidence  on  that  question;  fifth,  error  in  that  the  court^s 
finding  was  contrary  to  law;  sixth,  error  in  deciding  the 
case  contrary  to  the  evidence ;  seventh,  error  in  the  finding 
of  the  court  on  the  question  of  fraud ;  eighth,  error  in  re- 
fusing to  admit  certain  evidence;  ninth,  error  in  entering 
judgment  against  appellant;  tenth,  error  in  the  order  re- 
quiring the  payment  of  money  by  appellant  to  the  appellee. 

The  first  assignment  of  error  is  proper ;  the  others  are  not, 

and  present  no  question  in  this  court.     Bolin  v.  Simmons,  81 

Ind.  92 ;   Wilson  v.  Root,  43  Ind.  486 ;  BeUefoniainej  dc.^  if. 

W.  Co.  V.  Reed,  33  Ind.  476  ;  Tyner  v.  Adams,  34  Ind.  401 ; 
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Louisville,  etc.,  jB.  W,  Co,  v.  Head,  80  Ind.  117 ;  Bake  v. 
Smiley,  84  Ind.  212  ;  Hutta  v.  Shoaf,  88  Ind.  395. 

Objection  to  the  form  of  a  judgment  can  not  be  made  for 
the  first  time  in  this  court.  It  must  be  properly  presented 
to  the  court  below,  and  a  ruling  of  that  court  taken  and  excep- 
tions properly  reserved  and  presented  to  this  court.  Steph- 
enson V.  Ballard,  82  Ind.  87;  Benejiel  v.  Aughe,  93  Ind. 
401 ;  Terry  v.  Shively,  93  Ind.  413 ;  Bechnell  v.  Becknell,  110 
Ind.  42;  Stout  v.  Curry,  110  Ind.  514. 

The  first  and  second  reasons  stated  in  the  motion  for  a  new 
trial  are  too  indefinite  to  present  any  question. 

In  the  case  of  Elliott  v.  Russell,  92  Ind.  526,  this  court 
says :  '^  It  has  been  many  times  ruled  by  this  court,  that  a 
cause  for  a  new  trial  on  account  of  the  admission  or  exclu- 
sion of  evidence  must  be  so  definite  that  the  opposite  counsel, 
the  court  below,  and  this  court  may  know  of  the  evidence 
admitted  or  excluded,  without  searching  through  the  record, 
and  conjecturing  as  to  what  is  complained  of.^^  And  numer- 
ous authorities  are  cited  in  support  of  this  rule.  See,  also, 
Louisville,  etc.,  R.  R.  Co.  v.  Wunderlieh,  81  Ind.  105. 

The  third  cause  stated  in  the  motion  for  a  new  trial  is  in  the 
nature  of  a  complaint  against  the  judge  trying  the  case  for 
stating  his  views  in  regard  to  the  purpose  and  effect  of  certain 
testimony  being  introduced  upon  the  trial.  No  objection  was 
made  or  exceptions  taken  at  the  time,  and  no  question  is 
presented  for  this  court  to  pass  upon.  We  have  looked 
into  the  record  and  read  the  statement  made  by  the  judge, 
of  which  counsel  so  seriously  complain,  and  find  that  while 
appellant's  witness  was  upon  the  witness-stand,  and  being  ex- 
amined by  counsel  for  appellant,  an  objection  was  made  to  a 
question  propounded  to  the  witness.  The  court  overruled 
the  objection,  and,  upon  doing  so,  made  a  statement  as  to  the 
theory  of  the  admissibility  and  effect  of  the  evidence.  The 
court  used  no  improper  language,  nor  pre-judged  the  case, 
nor  criticised  either  parties  or  witnesses,  but,  in  a  general 
way,  stated  the  views  of  the  court  as  to  the  competency,  pur- 
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pose  and  effect  of  the  evidence.  When  this  was  done  the 
examination  of  the  witness  proceeded^  and  other  witnesses 
were  examined.  There  was  nothing  improper  in  the  con- 
duct of  the  court  trying  the  cause. 

"Waiving  the  informality  of  the  fourth  cause  assigned  for  a 
new  trial,  it  presents  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  finding  and  decision  of  the  court. 

It  has  been  so  oilen  decided  that  this  court  will  not  weigh 
the  evidence,  and  will  not  reverse  a  case  on  the  mere  weight 
of  the  evidence,  that  it  is  unnecessary  to  cite  authority  in 
support  of  this  statement  of  the  law. 

We  have  carefully  examined  the  evidence,  and  it  fairly 
supports  the  findings  and  decision  of  the  court. 

Counsel  for  appellant  claim,  and  have  argued  at  length, 
that  the  damages  assessed  are  too  large.  This  was  not  as- 
signed as  a  cause  for  a  new  trial,  and  is  waived.  MiUihan  v. 
PaUersoUy  91  Ind.  515;  Floyd  v.  Maddux,  68  Ind.  124. 

There  is  no  error  for  which  the  judgment  should  be  re- 
versed. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  22, 1889. 


No.  14,046. 

Brownlee  et  al.  V,  Lowe  et  al. 

Ck>NTRAGT. — CbjwKfera/iori. — RailToad. — Agreement  of  Third  Persons  to  Bb/ 
CorUrcMtors, — Where,  by  the  terms  of  the  agreement  between  the  con- 
tractors for  the  construction  of  a  railroad  and  the  railroad  company, 
the  former  are  not  to  proceed  with  the  work  until  after  the  company  has 
secured  the  means  necessary  to  pay  therefor,  a  subsequent  contract  of 
third  persons,  reciting  the  fact  of  a  deficit  in  the  funds  of  the  company 
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to  a  certain  amoant  and  their  desire  for  the  speedy  completion  of  the 
road,  and  engaging  to  pay  to  the  contractors  the  deficit,  upon  certain 
conditions,  if  so  much  remained  when  the  work  was  completed,  is  en- 
forceable by  the  contractors  after  the  work  is  done  and  the  conditions 
performed,  it  being  then  too  late  to  question  the  consideration  for  the 
agreement ;  besides,  the  consideration  is  sufficient. 
8ai£E.— Several  LiaJbUity  of  Obligor8,—ScUis/acHon  of  Debt, — Where  ^he  deficit 
is  twenty-five  thousand  dollars  and  the  signers  of  the  contract  severally 
agree  to  pay  the  maximum  sum  of  two  hundred  and  fifty  dollars,  that 
amount  may  be  collected  from  individual  obligors  until  the  whole  debt 
is  satisfied,  although  the  proportion  of  the  obligors  as  between  them- 
selves is  less  than  the  stipulated  liability  of  each. 

From  the  Blackford  Circuit  Court. 

(?.  W.  Harvey,  A.  E.  Steele,  C.  E.  Shipley  and  W.  A.  Bon- 
ham,  for  appellants. 

C.  Gowglll,  H.  -B.  Shively  and  C  E.  Cowgill,  for  appellees. 

Mitchell,  J. — Henry  R.  Lowe  &  Co.  instituted  separate 
actions  against  the  appellants,  twenty-three  in  number,  in 
the  court  below, to  recover  the  amount  alleged  to  be  due  the 
plaintiffs  upon  a  written  contract  which  was  signed  by  one 
hundred  and  sixty-four  persons,  among  whom  were  the  ap- 
pellants.    The  actions  were  afterwards  consolidated. 

It  appears  that  Lo>v^&  Co.  had  entered  into  a  written  con- 
tract with  the  Frankfort,  St.  LcTnis  and  Toledo  Railroad  Com- 
pany, whereby  they  had  agreed  to  construct  and  equip  a  cer- 
tain portion  of  its  line  of  road.  They  were  not,  however, 
to  commence  work  until  ten  days  after  the  railroad  company 
had  procured  the  right  of  way,  and  until  it  had  provided,  or 
become  possessed  of,  the  means  to  pay  the  contractors  a  cer- 
tain amount  in  stock  and  mortgage  bonds,  and  in  addition 
thereto  the  sum  of  $4,000  per  mile  in  cash,  or  cash  assets. 

The  railroad  company  was  deficient  in  funds  to  make  the 
cash  payment,  and  the  contractors  refused  to  proceed  witkthe 
work  until  the  funds  were  assured.  Thereupon  the  detend- 
ants  executed  the  contract  sued  on,  which  recites  the  making 
of  the  contract  between  the  railroad  company  and  the  con- 
tractors, and  that  there  was  a  deficit  of  the  sum  of  $25,000 
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in  the  amount  necessary  to  pay  the  contractors  for  construct- 
ing so  much  of  the  road  as  was  embraced  by  the  terms  of 
their  contract. 

In  consideration  of  the  premises,  and  of  their  desire  for 
the  speedy  completion  of  the  railroad,  the  persons  signing  the 
contract  agreed  to  pay  Lowe  &  Co.  $25,000,  subject  to  two 
conditions:  The  first  condition  was,  that  the  railroad  company 
fail  to  pay  the  amount,  in  which  event  each  of  those  whose 
name  appeared  on  the  paper  sued  on  agreed  to  pay  |250, 
which  sum  was  to  be  in  full  payment  of  the  respective  shares 
of  each.  The  second  condition  was,  that  one-half  the  amount 
was  to  be  paid  when  a  train  of  cars  should  be  run  over  the 
railroad  between  certain  points,  and  the  other  half  when  a 
train  of  cars  should  be  run  between  certain  other  points.  It 
was  further  stipulated  that  in  case  liability  was  incurred  by 
the  signers  of  the  contract,  each  was  to  pay  only  his  propor- 
tion of  the  sum  stipulated  to  be  paid,  and  that  in  no  case 
should  the  share  of  anvone  be  more  than  $250. 

The  complaint  contains  the  necessary  averments  showing 
that  the  conditions  upon  which  the  defendants'  liability  was 
to  attach  had  all  been  performed,  or  had  happened.  Several 
judgments  were  rendered  in  the  court  below  against  all  of 
the  defendants,  each  judgment  being  for  $341.75. 

It  is  now  claimed  that  upon  the  facjs  stated  in  the  com- 
plaint the  contract  signed  by  the  appdiants  was  executed 
without  any  consideration.    This  position  is  not  maintainable. 

It  is  said  that  the  contract  of  appellants  to  pay  Lowe  & 
Co.  $25,000  was  nothing  more  than  an  agreement  to  pay 
them  for  doing  that  which  they  were  by  their  contract,  pre- 
viously entered  into  with  the  railroad  company,  already  bound 
to  do. 

It  is  undoubtedly  true,  that  a  promise  without  any  new 
consideration  of  some  sort  to  pay  one  ithe  will  do  that  which 
he  is  already  bound  by  contract  to  do,  without  the  promise 
sued  on,  is  without  consideration,  and,  therefore,  void.     La- 
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boyteaux  v.  Swigart,  103  Ind.  596 ;  Ritenour  v.  ilathews,  42 
Ind.  7. 

It  is  likewise  well  settled^  that  the  mere  naked  promise  to 
pay  the  already  existing  debt  of  another,  without  a  new  con- 
sideration, is  void.     Starr  v.  Earle,  43  Ind  478. 

So,  where  a  note  has  already  been  executed  by  the  princi- 
pal, another  who  subsequently  signs  it  as  surety,  without  a 
new  and  distinct  consideration,  is  not  bound.  Favorite  v. 
Stidham,  84  Ind.  423. 

None  of  the  cases  upon  which  the  appellants  rely  are, 
however,  applicable  to  the  present  case.  The  consideration 
which  supports  the  agreement  sued  on  is  obvious ;  it  is  re- 
cited upon  the  face  of  the  contract  that  there  was  a  deficit  to 
pay  the  contractors,  which  those  who  signed  the  contract 
agreed  to  pay  upon  the  conditions  mentioned.  Lowe  &  Co. 
were  not  bound  to  proceed  with  the  execution  of  their  con- 
tract, which  required  a  large  outlay  of  money  on  their  part, 
until  ten  days  after  the  railroad  company  had  obtained  funds 
sufficient  to  assure  them  of  their  pay.  The  contractors  were 
refusing  to  proceed,  as  was  their  right  under  the  contract, 
because  of  the  deficit. 

The  appellants  then  came  forward  with  the  agreement,  in 
which  they  promised  to  pay  to  Lowe  &  Co.  the  deficiency 
upon  the  conditions  already  mentioned,  whereupon  the  con- 
tractors proceeded  to  construct,  equip  and  put  the  road  in 
operation  according  to  their  agreement.  The  contractors  re- 
served in  their  contract  with  the  railroad  company  the  right 
to  withhold  the  performance  of  any  work  until  the  funds 
were  secured  with  which  to  pay  them.  This  was  ample  se- 
curity against  ultimate  loss,  because  they  coald  not  be  re- 
quired to  commence  work  until  the  company  had  secured  the 
necessary  amount  of  funds.  The  contractors  were  induced  to 
forego  this  prudential  feature  of  their  contract,  and  to  com- 
mence the  work,  in  consideration  of  the  direct  personal  en- 
gagement of  the  appellants  to  pay  the  deficit,  to  the  amount 
of  $25,000,  if  so  much  should  remain  when  the  work  was 
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completed.  It  is  now  too  late,  after  the  work  has  been  done 
and  the  deficit  remains^  to  say  there  was  no  consideration  for 
the  agreement.  The  first  paragraph  of  the  complaint  does 
not  state  the  facts  as  fully  as  the  second  and  third^  bat  it  is 
nevertheless  sufficient  to  withstand  a  demurrer.  Singer  Mfg. 
Co.  V.  Forsyth,  108  Ind.  334. 

It  is  contended  lastly,  that,  because  of  the  stipulation  in 
the  contract  that  each  of  the  obligors  was  to  pay  only  his 
proportion  of  the  sum  stipulated  to  be  paid^  the  amount  of 
the  recovery  was  too  large. 

The  proportion  of  each,  it  is  contended,  was  the  one  hun- 
dred and  sixty-fourth  part  of  the  whole  sum,  equal  to  $152.44, 
which,  with  interest,  making  a  total  of  $203.51,  should  have 
been  the  amount  of  recovery,  if  the  appellants  were  liable 
at  all. 

It  seems  clear  to  us,  from  a  consideration  of  the  whole 
contract,  that  the  parties  themselves  stipulated  what  should 
constitute  the  share  or  proportion  of  each.  The  maximum 
amount  for  which  all  those  who  signed  were  to  be  liable  was 
$25,000,  and  the  maximum  liability  of  each  was  $250. 

The  liability  was  several.  Each  one  may  be  held  liable 
for  the  amount  of  $250,  until  the  sum  of  $25,000  is  collected 
or  until  the  whole  debt  is  satisfied.  So  long  as  the  unsatis- 
fied amount  exceeds  the  sum  for  which  each  obligor  agreed 
to  be  held,  the  plaintiff  may  pursue  him,  and  others  bound 
upon  the  same  instrument,  and  recover  judgments  against 
each  to  the  extent  of  their  several  liabilities.  But  only  one- 
satisfaction  can  be  had,  however,  of  the  whole  debt.  When 
that  sum  is  collected  the  rights  of  the  obligees  is  exhabsted. 
Bank  of  Brighton  v.  Smith,  12  Allen,  243. 

There  was  no  plea  of  payment,  nor  is  there  anything  iu 
the  record  to  show  that  the  contract  has  been  satisfied,  either 
in  whole  or  in  part.     There  was,  therefore,  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  22, 1889. 
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No.  13,692.  ,\i7  42s| 

Ryker,  Administrator,  v.  Vawter. 

Decedents'  Estates.— <SWe  (^  Beal  Estate. — Mortgage  lAen,-^Priorities.— 
AdjudicatioTi. — Where,  in  a  proceeding  by  an  administrator  to  sell  real 
estate  to  pay  debts,  which  are  not  shown  to  be  senior  claims,  a  mortgagee, 
hv  cross-complaint,  asks  the  foreclosure  of  his  mortgage,  and  it  is  ordered 
that  the  mortgage  be  foreclosed  as  to  part  of  the  real  estate  embraced 
therein,  and  that  the  remainder  be  sold  by  the  administrator  discharged 
of  liens,  anj  deficiency  in  favor  of  the  mortgagee  to  be  paid  by  such  ad- 
ministrator, in  its  order  of  priority,  upon  the  further  order  of  the  court, 
no  question  of  priority  as  between  the  mortgage  and  the  debts  for  the 
payment  of  which  the  land  is  asked  to  be  sold  is  adjudicated. 

Same. — Sale  of  Land  Discharged  of  lAens. — Applieaiion  of  Proceeds, — Mortgage, 
—  CostSy  Funeral  JExpenses,  etc. — One  holding  a  mortgage  executed  by  a 
decedent  upon  real  estate  which  an  administrator  is  ordered  to  sell  dis- 
charged of  liens,  is  entitled,  under  section  2435,  R.  S.  1881,  to  have  the 
entire  proceeds  of  the  sale  applied  to  the  payment  of  his  mortgage  debt, 
if  so  much  is  necessary,  to  the  exclusion  of  claims  for  costs  of  admin- 
istration, funeral  expenses  and  expenses  of  last  sickness. 

From  the  Jefferson  Circuit  Court. 

A,  D,  Vanoadol,  H,  Francisco,  J.  IT,  Bowden,  R.  Reid  au  1 
A.  E.  Richards,  for  appellant. 

J,  TF.  Link  and  C  E,  Walker,  for  appellee. 

Berkshire^  J. — The  court  below  sustained  exceptions  to 
the  partial  report  made  by  the  appellant  in  settlement  of  his 
trust,  and  this  is  an  appeal  from  the  order  of  the  court  in  that 
particular.  The  facts  which  are  disclosed  by  the  record  are 
about  these : 

That,  on  the  7th  day  of  September,  1886,  the  administra- 
tor filed  his  partial  report,  wherein  he  stated  that  there  had 
come  into  his  hands  the  sum  of  $193.85,  and  that  he  had 
paid  out  $118.84,  leaving  a  balance  still  in  his  hands  of 
$75.01 ;  that  there  is  an  outstanding  indebtedness  still  due 
the  estate,  amounting  to  $297.05 ;  that  there  are  no  other 
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assets  of  said  estate^  and  it  will  have  to  be  settled  as  an  in- 
solvent estate;  that  the  sum  of  $193.85  is  made  up  io  part 
of  an  item  of  $160  arising  from  the  sale  of  real  estate  made 
pursuant  to  the  order  of  the  court  by  the  administrator  for 
the  payment  of  debts ;  that  the  credit  of  $118.84  is  made  up 
of  three  items,  viz.,  cash  paid  to  the  clerk  of  the  court  in  full 
of  costs  to  date  of  report,  $58.84 ;  amount  due  the  adminis- 
trator for  services,  $30 ;  cash  paid  to  att^^rneys  for  services 
rendered,  $30. 

Sarah  E.  Vawter,  the  appellee  and  a  creditor  of  the  estate, 
filed  exceptions  to  the  report,  which  exceptions,  together 
with  the  report,  were  submitted  to  the  court,  and,  after  hear- 
ing evidence,  the  court  disallowed  the  two  $30  items,  and 
$7.80  of  the  $58.84  item,  and  the  appellant  reserved  the  proper 
exceptions.  It  is  shown  that  the  decedent  in  his  lifetime  owned 
two  certain  tracts  of  land,  and  a  few  years  before  his  death 
had  conveyed  one  of  these  tracts  to  his  son,  Lyman  H. 
Thornton,  but  the  deed  was  not  recorded  for  some  years 
after  its  execution ;  that,  after  the  execution  of  said  deed, 
the  appellee,  without  notice  thereof,  loaned  to  the  decedent, 
on  the  23d  day  of  July,  1883,  $400,  for  which  she  took  his 
note  and  a  mortgage  to  secure  the  same  on  the  said  two  tracts 
of  land,  and  had  the  same  duly  recorded ;  that,  on  the  17th 
day  of  October,  1885,  said  administrator  filed  his  petition 
in  said  court  to  sell  real  estate  for  the  payment  of  debts, 
the  real  estate  described  in  said  petition  being  the  said  two 
tracts  of  land  mentioned  above ;  that  to  this  petition  the 
said  Sarah  E.  Vawter  was  made  a  defendant,  served  with 
process,  and  filed  a  cross-complaint  asking  a  foreclosure  of 
her  said  mortgage  and  an  order  for  the  sale  of  all  of  said 
real  estate  to  pay  her  debt ;  that  such  proceedings  were  had 
that  the  court  rendered  a  judgment  against  said  estate  fgr  the 
sum  of  $496.50  and  for  costs,  in  favor  of  the  appellee,  and 
rendered  a  decree  foreclosing  said  mortgage  as  to  the  tract  of 
land  which  the  decedent  had  conveyed  to  his  son,  and  that 
the  same  be  sold  upon  an  order  of  sale  as  other  lands  are 
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sold  upon  execution ;  that  as  to  the  other  tract  of  land  the 
decree  and  order  of  the  court  was,  that  the  same  be  sold  by 
the  administrator  for  the  payment  of  debts,  discharged  of 
liens;  that  it  was  a  condition  of  said  decree  that  if  the  tract 
of  land  upon  which  the  mortgage  was  foreclosed  did  not  sell 
for  a  sum  sufficient  to  pay  the  judgment  of  the  appellee, 
with  costs,  the  deficiency  be  paid  by  said  administrator 
in  due  course  of  administration,  in  its  order  of  priority,  out 
of  any  assets  of  said  estate  in  his  hands  applicable  thereto 
upon  the  further  order  of  the  court ;  that  the  tract  of  land 
upon  which  the  appellee's  mortgage  was  foreclosed  was  sold 
on  execution,  and  after  payment  of  costs  there  yet  remained 
unpaid  of  appellee's  judgment  $196 ;  that  the  item  of  $160 
was  the  sum  total  realized  by  the  administrator  from  the  sale 
of  the  said  real  estate  sold  by  him. 

There  are  several  errors  assigned,  but  it  is  not  necessary 
that  we  call  especial  attention  thereto. 

There  are  but  two  questions  discussed.  The  errors  assigned 
properly  present  these  questions  for  our  consideration  : 

1.  Were  the  priorities  of  the  parties  adjudicated  and  de- 
termined in  the  proceedings  growing  out  of  the  filing  of  the 
petition  to  sell  real  estate  by  the  administrator?  We  think 
not.  There  is  an  allegation  in  the  petition  that  the  costs  of 
administration,  etc.,  are  superior  to  the  lien  of  the  mortgage 
of  the  appellee,  but  that  is  the  statement  of  a  conclusion  of 
law  merely,  and  is,  consequently,  of  no  importance. 

The  finding  and  order  of  the  court  settle  nothing  as  to  the 
priority  of  liens  or  claims  against  the  estate. 

The  order  is,  that,  when  the  real  estate  upon  which  the 
mortgage  was  foreclosed  is  sold,  if  there  is  not  a  sum  sufficient 
realized  to  pay  the  amount  due  to  the  appellee  in  full,  the 
deficiency  shall  be  paid  out  of  the  assets  in  the  hands  of  the 
administrator  applicable  thereto,  upon  the  order  of  the  court, 
thus  expressly  leaving  all  questions  of  priority  open  for 
further  consideration. 

2.  Is  the  appellee  entitled  to  have  the  fund  in  the  hands 
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of  the  administrator^  arising  from  the  sale  of  real  estate  made 
by  him^  applied  to  the  payment  of  the  balance  still  daeto  her, 
as  against  the  costs  of  administration^  funeral  expenses,  and 
expenses  of  last  sickness? 

We  are  of  the  opinion  that  this  is  her  right. 

The  lien  of  the  appellee  was  a  specific  lien,  created  by  the 
decedent  in  his  lifetime,  and,  the  real  estate  having  been  sold 
freed  of  the  lien,  it  followed  the  fund  in  the  hands  of  the  ad- 
ministrator. Section  2435,  R.  S.  1881.  Costs  of  adminis- 
tration, funeral  expenses,  and  expenses  of  last  sickness,  are 
claims  that  did  not  exist  for  years  after  the  appellee's  lien 
was  created. 

Ordinarily,  the  senior  lien  is  the  superior  one,  and  there  is 
nothing  to  bring  the  case  under  consideration  within  any  ex- 
ception to  this  general  rule. 

The  rights  of  the  parties,  as  we  think,  are  regulated  and 
controlled  altogether  by  statute. 

Upon  an  application  by  an  administrator  to  sell  real  estate 
for  the  payment  of  debts,  the  court  must  make  one  of  two 
orders  where  there  are  liens :  (1)  to  sell  subject  to  the  liens; 
or  (2)  to  sell  in  discharge  thereof.     Section  2435,  supra. 

When  the  sale  is  made  subject  to  a  lien,  the  lien  remains 
intact,  and  it  is  expressly  provided  by  the  statute  that  the 
lien-holder  shall  not  share  in  the  distribution  of  the  fund. 

When  the  sale  is  made  to  discharge  a  lien,  it  is  expressly 
provided  that  the  moneys  arising  from  the  sale  shall  be  ai>- 
plied  to  the  payment  of  the  lien.  Section  2435,  supra. 
'  This  section  is  not  in  conflict  with  section  2378,  R.  S.  1881, 
nor  does  the  one  modify  the  other.  Section  2378  has  refer- 
ence to  the  general  fund  in  the  hands  of  the  administrator, 
while  section  2435  refers  to  a  particular  fund  or  property. 

The  order,  as  we  have  seen,  in  the  case  under  consider- 
ation, was  to  sell  the  real  estate' discharged  of  the  appellee's 
lien,  and,  in  obedience  to  section  2435,  supra,  the  proceeds 
of  the  sale  must  be  applied  in  discharge  of  the  lien. 

Counsel  for  the  appellant  have  filed  a  very  able  and  ex- 
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hanstive  brief,  but  in  view  of  the  statutory  provisions  referred 
to  we  are  of  the  opinion  that  the  order  and  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  21, 1889. 


No.  13,622. 

Hall  et  al.  v.  Durham. 

Bepubvin. — Complaint, — Detci'iption, — A  complaint  in  replevin  describing 
the  property  as  "  one  hundred  bushels  of  wheat  of  the  value  of  $100, 
said  wheat  having  grown  in  and  harvested  on  the  23th  and  29th  of 
July,  1885,  having  been  threshed  off  the  following  described  real  estate 
and  the  wheat  ground  situate  thereon,"  describing  the  real  estate,  is 
sufficient  after  verdict 

Same. —  Ver^eation  of  Complaint  by  AUomey. — ^Under  section  1547,  R.  S. 
1881,  a  complaint  in  replevin  need  not  be  verified  by  the  plaintiff  in 
person,  but  it  may  be  verified  by  the  attorney  for  the  plaintiff,  as  his 
agent. 

Same. — Mortgage. — Foreelomre, — PureKaser  at.  Sheriff ^e  Sale, —  Crops. — De- 
mand,— A  purchaser  of  land  at  sheriffs  sale,  under  a  decree  of  foreclo- 
sure, upon  receiving  a  deed  becomes  entitled  to  the  immediate  possession 

of  the  premises,  and  crops  thereafter  sown  and  harvested  by  the  mort- 
gagor or  his  lessee,  without  the  purchaser's  consent,  belong  to  the  lat- 
ter, and  he  may  maintain  replevin  therefor  without  first  making  a 
demand. 

From  the  Montgomery  Circuit  Court. 

M.  E.  Clodfeltery  T,  E.  Ballard  and  /.  A.  Lindley,  for  ap- 
pellants. 

/.  R,  Courtney,  for  appellee. 

Olds,  J. — This  is  an  action  of  replevin  commenced  be- 
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fore  a  justice  of  the  peace  for  one  hundred  bushels  of  wheat, 
alleged  to  be  of  the  value  of  $100. 

There  was  an  appeal  taken  to  the  circuit  court ;  trial  by  the 
court ;  special  finding  of  facts  and  judgment  for  appellee. 

Two  objections  are  urged  to  the  complaint.  The  first  is,  that 
the  description  of  the  property  is  too  vague  and  indefinite. 
The  property  is  described  as  "  one  hundred  bushels  of  wheat 
of  the  value  of  $100,  said  wheat  having  grown  in  and  har- 
vested on  the  28th  and  29th  of  July,  1885,  having  been 
threshed  off  the  following  described  real  estate  and  the  wheat 
ground  situate  thereon,  to  wit/'  Then  follow*  a  description 
of  the  real  estate. 

The  complaint  is  sufficient  after  judgment.  Powell  v.  Stid" 
ney,  88  Ind.  310;  Malone  v.  Stickney,  88  Ind.  594. 

The  second  objection  urged  is,  that  the  complaint  is  not 
verified  by  the  plaintiff.  The  complaint  is  verified  by  John 
B.  Courtney,  the  attorney  for  the  plaintiff,  who  makes  the 
affidavit  as  plaintiff's  agent. 

Section  1547,  K.  S.  1881,  does  not  require  the  complaint 
to  be  verified  by  the  plaintiff  in  person.  The  complaint  was 
properly  verified. 

The  court  found  the  facts  to  be,  that,  on  the  16th  day  of 
May,  1882,  the  plaintiff,  William  H.  Durham,  recovered  a 
judgment  against  the  appellant  Hall  for  the  sum  of  $275,  and 
the  additional  sum  of  $87.92  costs,-  and  a  decree  for  the  sale 
of  the  following  described  real  estate  to  satisfy  said  judg- 
ment, to  wit :  The  east  half  of  the  southwest  quarter  of  sec- 
tion 21,  town.  18  north,  of  range  5  west,  in  Montgomery 
county,  Indiana ;  that,  by  virtue  of  a  certified  copy  of  said 
judgment  and  decree  to  him  directed,  the  sheriff  of  said 
county,  on  the  24th  day  of  May,  1883,  sold  said  real  estate 
to  said  Durham,  and  executed  to  him  a  certificate  of  pur- 
chase therefor ;  that  afterwards,  to  wit,  on  the  21st  day  of 
June,  1884,  the  sheriff,  in  pursuance  of  said  certificate,  exe- 
cuted to  Durham  a  deed  for  said  real  estate ;  that,  on  the 
26th  day  of  September,  1884,  in  an  action  between  Durham, 
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appellee^  and  appellants  Hall  and  Hall^  in  the  Montgomery 
Circuit  Court,  Durham  recovered  a  judgment  against  Hall 
and  Hall  quieting  his,  Durham^s,  title  to  said  real  estate,  his 
right  of  action  being  based  upon  said  deed ;  that  in  the  ac- 
tion in  the  Montgomeiy  Circuit  Court  between  appellee, 
Durham,  as  plaintiff,  and  appellants  Hall  and  Hall,  as  de- 
fendants, commenced  March  12th,  1885,  Durham,  on  the 
18th  day  of  June,  1885,  recovered  a  judgment  for  the  pos- 
session of  said  real  estate,  the  plaintiff's  right  of  recovery 
being  based  upon  said  deed  and  judgment  quieting  title;  , 
that  ever  since  the  26th  day  of  June,  1884,  appellee,  Dur- 
ham, has  been  the  owner  and  entitled  to  the  possession  of 
said  real  estate ;  that  the  appellants  Hall  and  Hall  were,  on 
the  26th  day  of  June,  1884,  and  for  thirty  years  prior  thereto, 
in  possession  of  said  real  estate,  and  ever  since  have  been 
wrongfully  and  unlawfully  in  the  possession  thereof,  and 
claiming  title  thereto  adverse  to  the  plaintiff^  but  without  any 
color  or  right  of  title  whatever ;  that  during  all  of  said  time 
the  appellee,  Durham,  has  been  entitled  to  the  possession 
thereof;  that,  on  the  —  day  of  August^  1884,  the  appellant 
Greorge  Barclay,  by  virtue  of  a  lease  or  contract  with  appel- 
lant John  B.  Hall,  and  without  the  consent  of  appellee,  en- 
tered upon  said  real  estate  and  sowed  thereon  a  crop  of 
wheat  which  he  afterwards,  in  the  summer  of  1885,  har- 
vested and  threshed,  and  put  in  a  building  on' said  real  estate, 
and  that  there  were  sixty-three  bushels  and  fifty  pounds  of 
said  wheat ;  that,  c^n  the  29th  day  of  July,  1885,  this  action 
was  commenced,  and  at  the  time  of  the  commencement  of 
this  suit  the  wheat  was  of  the  value  of  $50 ;  that  said  wheat 
was  not  taken  by  virtue  of  any  execution  or  other  writ  against 
Durham  or  his  property ;  that  by  virtue  of  tlie  writ  of  re- 
plevin in  this  suit,  on  the  29th  day  of  July,  1885,  said  wheat 
was  seized  and  placed  in  the  possession  of  the  appellee,  Dur- 
ham, and  he  now  holds  possession  of  the  same ;  that,  previ- 
ous to  the  bringing  of  this  suit,  neither  the  appellee  nor  any 
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person  in  his  behalf  made  any  demand  of  the  appellants  for 
the  possession  of  said  wheat. 

The  court,  upon  these  facts,  stated  the  following  conclu- 
sions of  law : 

1st.  The  appellee  is  the  owner  and  entitled  to  the  posses- 
sion of  the  wheat  described  in  the  complaint,  to  wit:  63 
bushels  and  50  pounds. 

2d.   That  the  wheat  is  of  the  value  of  $50. 

3d.  That  the  appellants,  at  the  time  this  suit  was  com- 
menced, had  possession  of  said  wheat  and  unlawfully  and 
without  right  detained  the  possession  thereof  from  the  ap- 
pellee. 

To'the  conclusions  of  law  the  appellants  excepted  and  assign 
as  error  that  the  court  erred  in  the  conclusions  of  law. 

It  is  contended  by  counsel  for  the  appellants  that,  as  the 
finding  of  facts  shows  the  appellant  Hall  in  possession  of 
the  real  estate  at  the  time  he  leased  the  land  to  appellant 
Barclay  and  remaining  in  possession  of  the  same  up  to  the 
time  this  suit  was  commenced,  and  that  as  he  was  claiming 
possession  of  the  same.  Hall  was  entitled  to  the  wheat; 
that  at  least  an  action  could  not  be  maintained  against  Bar- 
clay in  replevin  until  demand  had  been  made;  that,  having 
rented  of  a  person  in  actual  possession,  he  had  rightful  pos- 
session, and  his  detention  would  not  be  unlawful  until  after 
demand  for  possession  by  appellee.  Counsel  further  main- 
tain that  appellee  only  became  entitled  to  crops  by  the  exe- 
cution of  the  writ  issued  upon  his  judgment  for  the  posses- 
sion, and  then  only  to  the  crops  unharvested  at  the  time  the 
writ  was  executed  and  possession  turned  over  to  the  appellee. 

We  can  not  concur  in  this  theory. 

It  is  an  elementary  principle  that  a  deed  to  real  estate 
carries  with  it  the  right  of  possession.  In  the  case  of  Jones  v. 
Thomas,  8  Blackf.  428,  it  is  said :  "  If  land  mortgaged  be 
sold  under  a  decree  of  foreclosure,  the  purchaser  will  be  en- 
titled to  the  crops  growing  at  the  time  of  the  sale,  in  prefer- 
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ence  to  a  person  claimiDg  under  the  mortgagor  and  whose 
claims  originated  subsequently  to  the  mortgage/^ 

In  the  case  of  Heavilon  v.  Farmers  Bank  of  Frank-- 
forty  81  Ind.  249,  the  court  refers  to  the  case  of  Jones  v. 
ThomaSy  supra,  and  says :  "  When  Jones  v,  Thomas,  supra,  was 
decided,  it  was  the  established  doctrine  here,  as  elsewhere, 
that  a  mortgage  transferred  the  title  to  the  mortgagee,  and, 
after  condition  broken,  if  not  before,  enabled  him  to  main- 
tain ejectment,  and  this  led,  inevitably,  to  the  conclusion  de- 
clared in  that  case.  The  rule,  now  well  established,  however, 
is,  that  a  mortgage  creates  no  estate  in  the  mortgagee,  but 
confers  on  him  only  a  lien  upon  the  estate  of  the  mortgagor, 
which  estate,  by  force  of  the  mortgage,  can  be  transferred  to 
the  mortgagee  only  by  a  foreclosure  and  sale  according  to 
law.  When  such  foreclosure  and  sale  can  or  will  be  accom- 
plished in  any  case,  can  not  be  anticipated,  and  so  the  term 
of  tenancy  being  uncertain,  the  case  comes  under  the  general 
rule  already  stated ;  besides  the  statute  of  redemption  now 
prolongs  the  right  of  possession  of  the  land-owner  or  occu- 
pant beyond  the  time  of  sale,  whether  upon  execution  or 
decree,  for  the  period  of  one  year.  When  that  year  will  ter- 
minate can  not  be  known,  of  course,  until  the  sale  has  been 
made,  or,  at  least,  advertised.  Afler  a  sale  has  been  made, 
or  perhaps  advertised,  it  would  seem  that,  as  against  the 
purchaser,  the  tenant  who  would  sow  must  do  it  at  his  peril." 

It  was  formerly  the  well  settled  rule  that  when  a  mort- 
gagee obtained  the  absolute  estate  in  fee  of  the  mortgaged 
premises,  by  becoming  the  purchaser  under  a  foreclosure  and 
sale,  he  was  entitled  to  the  emblements,  and  might  maintain 
trespass  against  the  mortgagor  or  his  lessee  for  taking  and 
carrying  away  the  crops  growing  at  the  time  of  the  sale. 

This  rule  must  certainly  apply  with  full  force  as  to  crops 
sowed  upon  the  land,  after  deed  issues,  without  the  consent  of 
the  purchaser,  even  if  it  does  not  apply  to  crops  sowed  before 
Vol.  117.— 28 
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with  the  knowledge  that  they  will  not  ripen  and  can  not  be 
harvested  until  after  the  deed  issues. 

This  doctrine  is  decisive  of  the  questions  presented  in  this 
case.  Appellee  foreclosed  his  mortgage,  sold  the  real  estate, 
and  obtained  his  deed  therefor  on  the  21st  day  of  June,  1884. 
On  the  26th  day  of  September,  1884,  appellee  recovered  a 
judgment  against  the  mortgagors  quieting  his  title  to  the  real 
estate,  and  on  June  18th,  1885,  he  recovered  a  judgment 
against  the  same  parties  for  the  possession  of  the  real  estate. 
These  several  causes  of  action  grew  out  of  the  mortgage. 

From  the  receipt  of  the  deed  for  the  premises  he  was  en- 
titled to  the  possession,  and  the  detention  after  that  time  was 
unlawful  and  ^vithout  right. 

After  the  deed  was  executed,  Hall,  the  mortgagor,  leased  the 
premises  to  Barclay,  who' sowed  the  wheat  crop  in  the  fall  of 
1884,  and  harvested  the  wheat  in  question  in  this  case  in  the 
summer  of  1885.  Barclay  had  no  greater  rights  than  his 
lessor,  and  Hall's  possession  being  without  right,  Barclay's 
was  also  without  right,  and  the  detention  of  the  premises  and 
wheat  sowed  and  harvested  upon  the  land  after  the  deed  is- 
sued to  appellee  in  pursuance  of  the  foreclosure  and  sale^ 
was  without  right  and  unlawful,  and  no  demand  was  neces- 
sary before  suit. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  21, 1889. 
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No.  13,475. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Snyder. 

Evidence. — Pkysieian. — Expert. — Personal  Injury. — Opinion, — A  physician, 
testifying  as  an  expert,  may  give  an  opinion  as  to  the  nature  and  ex- 
tent of  an  injury  to  the  person,  which  is  based  in  part  on  statements 
made  to  him  by  the  injured  party. 

NeguoENCE. — Comman  Carrier. — Injury  to  BcLBsenger. — Pre-existing  Disease.— 
The  right  of  a  passenger  to  recover  for  an  injury  caused  by  the  negli- 
gence of  a  railroad  company  is  not  impaired  by  the  fact  thai  he  was 
afflicted  with  Bright's  disease  at  the  time  he  was  injured. 

Same. — Degree  of  Care  Required  of  Carrier, — Carriers  are  bound  to  use  the 
highest  practicable  degree  of  care  to  secure  the  safety  of  passengers,  and 
any  omission  to  exercise  that  degree  of  care  constitutes  actionable  neg- 
ligence. 

iAlCB. — Presumption  of  Negligence, — Burden  of  Proof, — The  burden  of  over- 
coming the  presumption  of  negligence  arising  from  evidence  of  the  oc- 
currence of  an  accident  and  injury  to  a  passenger,  is  upon  the  carrier. 

Same. — Bridges. — Construction  and  Maintenance. — Inspection, — A  carrier,  in\ 
the  construction  and  maintenance  of  its  bridges,  can  not  rest  upon  the ' 
reputation  of  manufacturers  and  the  external  appearance  of  materials. 
It  is  bound  to  test  and  inspect  such  materials  before  they  are  put  in 
place,  and  also  from  time  to  time  during  their  use. 

From  the  Clinton  Circuit  Court. 

S.  0.  Bayleas  and  W.  H.  Russell,  for  appellant. 
T.  H,  Palmer,  W.  F,  Palmer,  B,  K.  Higinbotham  and  Jf, 
BristaiJ),  for  appellee. 

Elliott,  C.  J.-/-The  appellee  was  a  passenger  on  one  of 
the  appellant's  trains,  which,  by  the  falling  of  a  bridge,  was 
precipitated  into  White  River,  and  the  appellee  severely 
injured. 

Dr.  Bowles,  an  expert  witness  called  by  the  appellant,  gave 
an  opinion  as  to  the  nature  and  extent  of  the  injury  sustained 
by  the  appellee,  and  on  cross-examination  it  was  developed 
that  his  testimony  was  in  part  based  on  statements  made  to 
him  by  the  appellee. 
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Waiving  all  questions  of  practice,  and  deciding  the  appel- 
lant's motion  to  strike  out,  as  if  it  were  properly  restricted 
to  the  alleged  incompetent  part  of  the  testimony,  we  have  no 
hesitation  in  deciding  that  the  trial  court  did  right  in  over- 
ruling the  motion.  As  we  have  often  decided,  the  physical 
organs  of  a  human  being  can  not  be  inspected  by  the  eyes  of 
a  surgeon,  and  the  statements  of  the  sufferer  must,  of  neces- 
sity, be  taken  by  the  surgeon.  It  is  not  possible  for  any 
surgeon,  by  a  mere  external  examination,  to  always  discover 
the  character  of  an  injury,  and  properly  describe  or  treat  an 
injured  man,  and  for  this  reason,  if  for  no  other,  the  state- 
ments of  the  injured  person,  descriptive  of  present  pains  or 
symptoms,  are  always  competent,  although  narratives  of  past 
occurrences  are  inadmissible.  On  this  point  our  own  deci- 
sions are  harmonious,  and  they  are  right  upon  principle,  and 
are  well  supported  by  authority.  Cleveland,  etc.y  R,  R.  Co. 
V.  Newell,  104  Ind.  264 ;  Louisvilky  etc.,  R.  W.  Co,  v.  Fakeyj 
104  Ind.  409;  Louisville,  etc.,  R.  W.  Co.  v.  Wood,  113  Ind. 
544 ;  Board,  etc.,  v.  Leggett,  115  Ind.  544;  Hatch  v.  Fuller , 
131  Mass.  574;  Atchison,  etc.,  R.  R.  Co.  v.  Johns,  36  Kans. 
769;  Qwai/ev.  Chicago,  etc.,  R.  W.  Co.,  48  Wis.  513.  From 
these,  decisions  we  shall  not  depart. 

The  fact  that  the  appellee  was  suffering  from  Bright's 
ease  at  the  time  he  was  injured  does  not  impair  his  righi/dff 
recovery.  The  rule  is  this:  "Where  a  disease  caused  by  pe 
injury  supervenes,  as  well  as  where  the  disease  exists  at  file 
time  of  the  injury,  and  is  aggravated  by  it,  the  plaintiff  is 
entitled  to  full  compensatory  damages.^'  Ohio,  etc.,  R.  B. 
Co.  v.  Hecht,  115  Ind.  443.  Louisville,  etc.,  R.  W.  Co.  v. 
Wood,  supra;  Indianapolis,  etc.,  R.  W.  Co.  v.  Pitzer,  109 
Ind.  179 ;  Terre  Haute,  etc.,  R.  R.  (h.  v.  Bu<ih,  96  Ind.  346  ; 
EhrgoU  v.  Meyer,  96  N.  Y.  246 ;  Jucher  v.  Chicago,  etc.,  B. 
W.  Co.,  52  Wis.  150;  Denver,  etc.,  R.  W.  Co.  v.  Harris,  122 
U.  S.  597 ;  Lake  Shore,  etc.,  R.  W^  v.  Rosenzweig,  113  Pa. 
St.  519 ;  Houston,  etc.,  R.  W.  Co.  v.  Leslie,  67  Texas,  83. 

The  rule  we  have  stated  is  thus  expressed  in  one  of  our 
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best  texf-books :  "  Though  the  plaintiff  be  afflicted  with  a 
disease  or  weakness  which  has  a  tendency  to  aggravate  the 
injury,  the  defendant's  negligence  will  still  be  held  to  be  the 
proximate  cause."  Shear.  &  Redfield  Neg.  (4th  ed.),  section 
742.  The  instructions  clearly  and  properly  state  the  law  on 
this  subject. 

The  court  did  not  err  in  instructing  the  jury  as  to  the  de- 
gree of  care  required  of  the  appellant^  at  least  not  as  against 
the  appellant.  The  rule  is  well  settled  that  carriers  are  bound 
to  use  the  highest  practicable  degree  of  care  to  secure  the 
safety  of  passengers. 

There  was  no  evidence  of  contributory  negligence  on  the 
part  of  the  appellee,  and  the  court  might  well  have  refused 
any  instruction  at  all  upon  that  point.  Where  a  passenger 
is  in  his  proper  place  in  the  car,  and  makes  no  exposure  of 
his  person  to  danger,  there  can  be  no  question  of  contribu- 
tory negligence.  Decisions,  like  that  of  Indiana,  etc.,  R.  W. 
Co.  V.  Greene,  106  Ind.  279,  in  cases  of  persons  injured  at 
a  railroad  crossing,  are  not  applicable  to  such  a  case  as  the 
one  at  our  bar. 

The  law  is,  as  the  jury  were  told,  that  carriers  of  passen- 
gers are  liable  for  the  slightest  negligence.  Any  negligence 
on  their  part  is  actionable.  Bedford,  etc.,  B.  R,  Co.  v.  Rain- 
bolt,  99  Ind.  551. 

The  law  will  not  tolerate  any  negligence  on  the  part  of 
carriers,  although  they  are  not  insurers  of  the  safety  of  their 
passengers. 

The  burden  of  overcoming  the  presumption  of  negligence 
arising  from  evidence  of  the  occurrence  of  an  accident  and 
injury  to  a  passenger,  is  upon  the  carrier.  Memphis,  etc., 
Packet  Ch.  v.  McCool,  83  Ind.  392 ;  Terre  Haute,  etc.,  R.  R. 
Co.  V.  Biick,  supra ;  Cleveland,  etc.,  R.  R.  Co.  v.  Newell,  su- 
pra;  Bedford,  etc.,  R.  R.  Co.  v.  Rainbolt,  supra;  Anderson 
V.  Scholey,  114  Ind.  653. 

In  Louisville,  etc.,  R.  W.  Co.  v.  Pedigo,  108  Ind.  481,  the 
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rule  was  applied  in  a  case  growing  out  of  the  same  occur- 
rence as  that  in  which  the  appellee  was  injured. 
/  The  twenty-second  instruction  asked  by  the  appellant  and 
refused^  reads  thus : 

"  The  court  further  instructs  you  that  by  ^  negligence/ 
when  used  in  these  instructions^  is  meant  either  the  failure  to 
do  what  a  reasonable  person  would  ordinarily  have  done  un- 
der the  circumstances  of  the  situation^  or  doing  what  such 
person  would  not  have  done  under  the  existing  circum- 
stances.'^ 

This. instruction  was  properly  refused.  It  is  not  proper 
in  such  a  case  as  this  to  define  negligence  as  it  is  defined  in  this 
instruction.  In  a  case  of  this  character  the  omission  to  exer- 
cise the  highest  degree  of  practicable  care  constitutes  negli- 
gence, but  in  other  cases  the  failure  to  exercise  ordinary  care 
constitutes  negligence.  Counsel  are  greatly  in  error  in  assert- 
ing, as  they  do,  that  the  instruction  correctly  furnishes  the 
standard  for  the  government  of  the  jury.  The  appellant  was, 
as  we  have  substantially  said,  bound  to  do  more  than  prudent 
men  would  ordinarily  do,  since  it  was  bound' to  use  a  very 
high  degree  of  care. 

The  duty  of  a  railroad  company  engaged  in  carrying  pas- 
sengers is  not  always  discharged  by  purchasing  from  rep- 
utable manufacturers  the  iron  rods  or  other  iron-work 
used  in  the  construction  of  its  bridges.  The  duty  of  the 
company  is  not  discharged  by  trusting,  without  inspecting 
and  testing,  to  the  reputation  of  the  manufacturers  and  the 
external  appearance  of  such  materials.  The  law  requires 
that  before  the  lives  of  passengers  are  trusted  to  the  safety 
of  its  bridges,  the  company  shall  carefully  and  skilfully 
test  and  inspect  the  materials  it  uses  in  such  structures.  This 
duty  of  inspection  does  not  end  when  the  materials  are 
jM)ut  in  place,  but  continues  during  their  use,  for  the  company 
^^^  Is  bound  to  test  them  from  time  to  time  to  ascertain  whether 
they  are  being  impaired  by  use  or  exposure  to  the  elements. 
Manser  v.  Eastern,  etc,  R.   W.    Co.,  3   L.  T.,  N.  S.,  585; 
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Texas,  do.,  B.  W.  Co.  v.  Suggs,  62  Texas,  323  (21  Am,  & 
Eng.  R.  R.  Cases,  475) ;  Stokes  v.  Eastern,  etc.,  R.  W.  Co.,  2 
F.  <feF.  691;  Robinson  v.  Neuo  York,  etc.,  R.  R.  Co.,  9  Fed. 
Rep.  877 ;  Richardson  v.  Great  Eastern  R.  W.  Co.,  L.  R., 
10  C.  P.  486 ;  8.  C.,  L.  R.,  1  C.  P.  Div.  342;  Ingalls  v.  Bilh, 
9  Met.  1;  j^unky.  Potter,  17  111..  406;  Bremner  v.  Williams, 
1  Car.  &  P.  414;  Hegeman  v.  Western  R.  R.  Co.,  13  N.  Y.' 
9 ;  Alden  v.  New  York  Central  R.  R.  Co.,  26  N.  Y.  102. 

The  decision  in  the  case  of  ijirand  Rapids,  etc*,  -B.  R.  Co. 
V.  Boyd,  65  Ind.  526,  is  not  in  conflict  with  this  doctrine, 
for  in  that  case  an  inspection  was  made. 

Judgment  affirmed. 

Filed  Feb.  21, 1889. 


No.  13,330. 

The  Cincinnati,  Hamilton  and  Dayton  Railboai) 
Company  v.  McMullen,  Administratob. 

Jurisdiction. — Adiom  for  PenondL  Injuries. — Actions  for  the  recovery  of 
damages  for  personal  injuries,  or  for  pecuniary  loss  resulting  from  the 
death  of  a  person  by  the  wrongful  act  of  another,  are  transitory  in  char- 
acter, and  arise -out  of  the  violation  of  rights  which  are  neither  local 
nor  confined  to  the  State  where  they  accrued. 

Same. — Rights  Aecruing  in  Another  State, — The  jurisdiction  of  courts  to  en- 
tertain actions  or  enforce  rights  which  accrued  in  a  foreign  State  does 
not  depend  upon  whether  the  rights  are  of  statutory  or  common  law 
origin,  provided  they  accrued  under  a  statute  similar  in  import  and 
character  to  one  in  force  in  the  jurisdiction  in  which  the  remedy  is 
sought. 

Bailroad. — Duty  to  Provide  Safe  Machinery. — LiabUUy  to  Employee, — It  is 
the  duty  of  a  railroad  company  to  provide  and  maintain  reasonably 
safe  and  suitable  cars  and  other  appliances  for  its  employees  to  work 
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with,  and  a  failare  to  discharjie  this  duty,  no  matter  to  whom  the  com- 
pany may  have  committed  its  performance,  renders  the  company  liable 
to  an  employee  who  is  injured  without  his  fault. 

Same. — Fellow  Servants, — Car  Inspector  and  Trainmen, — A  car  inspector,  in 
the  employment  of  a  railroad  company,  upon  whom  is  enjoined  the  daty 
of  inspecting  the  company's  cars,  is  not  a  co-employee  of  a  brakeman, 
or  of  a  conductor  of  a  freight  train  who,  in  the  line  of  his  service,  is 
discharging  the  duties  of  brakeman,  within  the  meaning  of  the  common 
law  rule  exempting  a  master  from  liability  for  the  negligence  of  a  fel- 
low servant. 

Same. — Freight  Conductor, — Inspection  of  Cars. —  Presumption. — ^There  is  no 
legal  presumption  that  it  is  the  duty  of  the  conductor  of  a  freight 
train  to  inspect  the  cars  and  machinery  of  his  train,  or  that  he 
is  chargeable  with  negligence  for  using  unsafe  cars  if  the  defect  was 
such  that  it  might  have  been  discovered  by  inspection. 

Same. — Evidence, — Rtdes  of  Company, — Parol  evidence  that  it  was  the  duty 
of  a  freight  train  conductor  on  the  defendant's  road  to  inspect  the  coap- 
lings  and  brakes  connected  with  his  train,  is  not  admissible,  in  the  ab- 
sence of  a  showing  that  such  duty  was  not  prescribed  by  a  written  or 
printed  rule  duly  adopted  and  promulgated. 

Same. — Rules  of  Another  Company, — The  rules  of  another  separate  and  ap- 
parently independent  railroad  company  are  not  competent  evidence  to 
show  the  duties  of  a  conductor  on  the  defendant's  road,  until  it  is  shown 
by  competent  evidence  that  they  had  been  adopted  and  promulgated  as 
the  rules  of  the  defendant. 

Same. — Instruction  to  Jury, — Province  of  Court, — It  is  not  the  province  of  the 
court  to  say  to  the  jury  as  matter  of  law,  in  an  action  for  damages,  what 
facts  and  circumstances  are  sufficient  to  show  that  the  death  of  the 
plaintiff's  intestate  was  caused  by  defective  machinery. 

Same. — Circumstantial  Evidenoe  of  Injury, — If,  from  all  the  facts  and  circum- 
stances proved  in  the  case,  the  inference  arises  that  the  deceased  was  ex- 
ercising proper  care,  and  that  his  death  was  caused  while  using  a  de- 
fective brake  on  one  of  his  employer's  cars,  a  recovery  is  justified,  even 
though  no  direct  evidence  is  given  by  persons  who  saw  the  accident 

Law  op  Another  State. — Pleading  and  Pro(^, — Judicial.  Notice, — The  law 
of  another  State,  whether  declared  by  judicial  decisions  or  otherwise,  if 
relied  on  to  defeat  an  action  alleged  to  have  accrued  in  that  State  and 
sought  to  be  enforced  here,  must  be  pleaded  and  proved,  as  judicial  no- 
tice thereof  will  not  be  taken  for  such  purpose. 

From  the  Wayne  Circuit  Court. 

R.  D.  Marshall  and  H.  C.  Fox,  for  appellant. 
C  H.  Burchenal  and  J.  L,  Rupe,  for  appellee. 
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MiTCHELi.,  J. — McMullen,  as  administrator  of  the  estate 
of  Stephen  Wiggins,  deceased,  brought  this  action  against 
the  railroad  company  above  named  to  recover  the  pecuniary 
loss  resulting  to  the  wife  and  children  of  the  decedent,  whose 
death  is  alleged  to  have  been  wrongfully  caused  by  the  neg- 
lect of  the  company. 

It  appears  from  the  complaint  that  the  intestate  was  a  con- 
ductor on  one  of  the  railroad  company^s  freight  trains,  and 
that  his  death  was  caused  on  the  3d  day  of  February,  1885, 
in  the  city  of  Cincinnati,  Ohio,  by  reason  of  the  defective 
and  dangerous  condition  of  a  brake  on  one  of  the  company's 
cars. 

A  statute  of  the  State  of  Ohio,  giving  a  right  of  action, 
to  be  prosecuted  in  the  name  of  the  personal  representative 
for  the  benefit  of  the  wife  or  husband  and  children,  when- 
ever the  death  of  a  person  has  been  caused  by  the  wrongful 
act,  neglect  or  default  of  another,  is  incorporated  in  the  com- 
plaint. This  statute  is  in  no  material  respect  variant  from 
the  one  covering  the  same  subject  as  found  in  section  284, 
R.  S.  1881. 

An  elaborate  argument  is  submitted  in  support  of  the  prop- 
osition that  actions  like  the  present,  which  were  unknown 
to  the  common  law  and  are  wholly  of  statutory  origin,  can 
only  be  maintained  within  the  jurisdiction  in  which  the  right 
of  action  accrued.  Hence  it  is  contended,  the  injury  and 
death  having  occurred  in  the  State  of  Ohio,  and  the  right 
of  action,  if  any  existed,  having  been  given  by  the  statute 
of  that  State,  that  the  courts  of  Indiana  are  without  juris- 
diction to  enforce  the  statute  of  the  former  State. 

Since  the  appeal  was  taken  in  the  present  case,  this  court 
has  decided  the  question  thus  presented  adversely  to  the 
view  contended  for  by  the  appellant.  Bums  v.  Grand  Rapids, 
etc.,  R.  R.  Cb.,  113  Ind.  169. 

We  arrived  at  the  conclusion  in  the  case  cited  that  actions 
for  the  recovery  of  damages  for  personal  injuries,  or  for  pe- 
cuniary loss,  are  transitory  in  character,  and  arise  out  of  the 
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supposed  violation  of  rights  which,  in  legal  contemplation, 
are  neither  local  nor  confined  to  the  State  where  the  right 
accrued.  The  further  conclusion  was  arrived  at,  that,  accord- 
ing to  the  weight  of  authority,  as  well  as  upon  principle,  the 
jurisdiction  of  courts  to  entertain  actions  or  enforce  rights 
which  accrued  in  a  foreign  State  did  not  depend  upon  whether 
the  right  sought  to  be  enforced  was  of  statutory  or  of  com- 
mon law  origin,  provided  the  right  accrued  under  a  statute 
similar  in  import  and  character  to  one  in  force  in  the  juris- 
diction in  which  the  remedy  was  sought.  Adhering  to  the 
conclusions  there  stated,  it  follows  that  the  action  was  well 
brought  in  the  court  below. 

The  plaintiflF^s  case  proceeded  upon  the  theory  that  his  in- 
testate's death  was  caused  by  the  negligence  of  the  railroad 
company  in  allowing  one  of  its  cars,  with  a  defective  brake, 
to  be  put  into  a  train  at  Richmond,  Indiana,  of  w^hich  the 
intestate  was  put  in  charge  as  conductor. 

There  was  evidence  tending  to  show  that  the  latter  went 
upon  the  car  in  the  company's  yard  at  Cincinnati,  the  brake- 
men  being  necessarily  otherwise  engaged  at  the  time,  and 
while  attempting  to  control  the  movement  of  the  car  by  tlie 
use  of  the  brake,  the  handle  to  that  appliance  suddenly  gave 
way,  or  slipped  off,  thereby  causing  the  decedent  to  lose  his 
balance  and  fall  between  the  moving  cars,  one  of  which 
passed  over  his  body,  crushing  him  to  death. 

The  theory  of  the  appellant  company  was,  that  if  the  in- 
testate's death  was  occasioned  by  the  negligence  of  anyone,  it 
was  the  fault  of  the  car  inspector  at  Richmond,  Indiana, 
where  the  train  was  made  up,  and  that  the  car  inspector  was 
a  co-employee  with  the  plaintiff's  intestate.  Hence,  the  in- 
sistence is,  there  can  be  no  recovery,  upon  the  principle  that 
an  employer  is  not  liable  to  an  employee  for  an  injury  occa- 
sioned by  the  negligence  of  a  co-employee  while  both  are 
engaged  in  a  common  service. 

The  instructions  of  the  court  relevant  to  that  feature  of 
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the  case  were  adverse  to  the  appellant's  view,  and  they  are 
DOW  made  the  subjects  of  complaint. 

That  one  who  engages  in  the  service  of  a  railroad  company 
is  presumed  to  be  acquainted  with,  and  to  take  upon  himself, 
all  the  ordinary  risks  incident  to  the  service,  including  the 
risks  arising  from  the  negligent  conduct  of  co-employees,  in 
whose  selection  and  retention  proper  care  has  been  exercised, 
is  too  well  settled  to  admit  of  further  discussion.  It  is  also 
a  well  established  rule  that  all  those  who  are  subject  to  the 
same  general  control,  and  are  co-operating  in  the  prosecution 
or  accomplishment  of  the  same  general  end  and  purpose,  are, 
while  engaged  in  the  common  pursuit,  without  regard  to  their 
relative  rank,  co-employees.  Indiana  Car  Co.  v.  Parker,  100 
Ind.  181 ;  AUaa  Engine  Works  v.  Randall,  100  Ind.  293 ; 
Gormley  v.  Ohio,  etc.,  R.  IF.  Co,y  72  Ind.  31 ;  Brazil,  etc,, 
Coal  Co.  V.  Cain,  98  Ind.  282. 

It  is,  however,  the  duty  of  a  railroad  company  to  provide 
and  maintain  reasonably  safe  and  suitable  cars  and  other  ap- 
pliances for  its  employees  to  work  with,  and  it  can  not  escape 
liability  to  an  employee,  who,  without  fault  or  neglect  on  his 
part,  suffers  injury  from  the  use  of  defective  appliances  or 
implements,  by  showing  that  the  failure  to  discover  and 
amend  the  defect  was  attribut>able  to  the  neglect  of  an  agent 
of  the  company  to  whom  the  duty  of  selecting  and  inspect- 
ing its  cars  and  their  appendages  had  been  committed.  An 
employee  is  required  to  observe  and  avoid  all  known  or  ob- 
vious perils,  even  though  they  may  arise  from  defective  ma- 
chinery and  appliances;  but  he  is  not  bound  to  search  for 
defects,  or  make  a  critical  inspection  of  the  appliances  which 
are  provided  for  his  use.  These  are  duties  of  the  employer, 
who  is  required  not  only  to  furnish  reasonably  safe  and  suit- 
able tools  and  machinery,  but  to  exercise  such  a  continuing 
supervision  over  them,  by  such  reasonably  careful  and  skil- 
ful inspection  and  repair,  as  will  keep  the  implements  which 
employees  are  required  to  use  in  such  a  condition  as  not  un- 
necessarily to  expose  them  to  unknown  and  extraordinary 
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hazards.  Louisville,  etc.,  R.  W.  Co.  v.  Buck,  116  Ind.  566, 
and  cases  cited. 

Whoever  is  appointed  or  permitted  to  discharge  duties  which 
pertain  to  the  station  or  function  of  employer,  must,  upon 
the  plainest  principles  of  reason  and  justice^  be  held  to  stand 
as  the  representative  of  the  employer,  and,  in  case  injury  re- 
sults from  his  neglect,  the  latter  must  answer  for  his  delin- 
quency. 

When  the  premise  is  conceded,  that  the  duty  to  furnish 
reasonably  safe  and  proper  instrumentalities  for  the  perform- 
ance of  the  work  required  rests  upon  the  employer,  the  con- 
clusion logically  follows  that  the  consequences  of  a  negligent 
failure  to  perform  that  duty  must,  no  matter  to  whom  it  may 
have  been  committed,  be  visited  upon  the  employer,  and  not 
upon  the  employee  who  suffered  injury  therefrom. 

It  can  not  be  said  that  a  car  inspector,  in  the  employment 
of  a  railroad  company,  upon  whom  is  enjoined  the  duty  of 
inspecting  the  company's  cars,  is  a  co-employee  of  a  brake- 
man,  or  of  one  who  is  in  the  line  of  his  service  discharging 
the  duties  of  brakeman,  within  the  meaning  of  the  common 
law  rule  which  exempts  a  master  from  liability  for  injuries 
to  a  servant  resulting  from  the  negligence  of  a  fellow-servant. 
Bushby  v.  New  York,  etc.,  R.  R.  Co.,  107  N.  Y.  374 ;  Fay 
V.  Minneapolis,  etc*,  R.  W.  Co.,  30  Minn.  231 ;  Mdcy  v.  St. 
Paul,  etc.,  R.  R.  Co.,  35  Minn.  200;  Condon  v.  Missouri 
Pacific  R.  W.  Co.,  78  Mo.  567 ;  3Iissouri,  etc.,  R.  W.  Co.  v. 
Dtoyer,  36  Kan,  58 ;  King  v.  Ohio,  etc.,  R.  R.  Co.,  8  Am.  & 
Eng.  R.  R.  Cas.  119 ;  Brann  v.  Chicago,  etc.,  R.  R.  Co.,  53 
Iowa,  595. 

After  a  careful  examination  of  the  authorities,  the  rale  ap- 
plicable to  the  point  under  consideration  was  well  stated  in 
Northern  Pacific  R.  R.  Co.  v.  Herbert,  116  U.  S.  642,  in  the 
following  language :  "  If  no  one  was  appointed  by  the 
company  to  look  after  the  condition  of  the  cars,  and  see  that 
the  machinery  and  appliances  used  to  move,  and  to  stop  them, 
were  kept  in  repair  and  in  good  working  order,  its  liability 
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for  the  injuries  would  not  be  the  subject  of  contention.  Its 
negligence  in  that  case  would  have  been  in  the  highest  de- 
gree culpable.  If,  however,  one  was  appointed  by  it  charged 
with  that  duty,  and  the  injuries  resulted  from  his  negligence 
in  its  performance,  the  company  is  liable.  He  was,  so  far  as 
that  duty  is  concerned,  the  representative  of  the  company ; 
his  negligence  was  its  negligence." 

As  applied  to  the  cars  and  instrumentalities  furnished  by 
the  railroad  company  itself,  the  rule  thus  enunciated  meets 
our  approval. 

In  respect  to  cars  received  by  one  railroad  company  from 
another  in  the  course  of  transportation,  since  the  duty  of  the 
receiving  company  is  to  receive  and  forward  the  cars  over 
its  road,  the  rule  above  enunciated  is  not  applicable  in  its 
strictness.  In  such  a  case  it  may  be  said  with  much  plausi- 
bility, that  it  is  not  the  duty  of  the  company  to  furnish  ap- 
pliances and  instrumentalities,  but  to  make  proper  inspection 
and  give  notice  of  defects  if  any  are  found,  and  that  this 
duty  is  performed  by  the  employment  of  a  sufficient  number 
of  competent  and  skilful  inspectors,  who  are  subjected  to 
proper  rules  and  instructions.  In  cases  of  that  class,  it  has 
been  held  that  inspectors  of  cars,  and  those  acting  as  brakemen, 
were  fellow-servants  within  the  common  law  rule.  Maclcin 
V.  BostoHf  etc.y  R.  R,  Co.,  135  Mass.  201;  Keith  v.  New 
Haven,  etc.,  Co.,  140  Mass.  175;  Smith  v.  Flint,  etc.,  R.  W. 
Go.,  46  Mich.  258;  Railroad  Co.  v.  Fitzpatrick,  42  Ohio 
St.  318. 

The  suggestion  is  made,  that  by  the  law  of  the  State  of 
Ohio,  as  declared  by  the  courts  of  that  State,  car  inspectors 
and  brakemen  are  co-employees,  and  that  hence,  under  the 
rulings  in  that  jurisdiction,  no  right  of  action  arises  in  favor 
of  the  latter  growing  out  of  injuries  caused  by  the  negli- 
gence of  the  former. 

It  is  a  familiar  pfinciple  that  a  cause  of  action  can  not  be 
asserted  in  one  jurisdiction  for  a  wrong  or  injury  which  oc- 
curred in  a  foreign  State,  unless  an  action  might  have  been 
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maintained  in  the  jurisdiction  where  the  injury  occurred. 
Bxinia  V.  Grand  Rapids^  etc.,  R.  R.  Co.,  113  Ind.  169,  and 
cases  cited.  We  can  not,  however,  take  judicial  notice  of 
the  common  law  of  the  State  of  Ohio,  or  of  any  other  for- 
eign State.  For  some  purposes  this  court  may  take  judicial 
notice  of  the  judicial  decisions  of  all  the  States.  But  as  mat- 
ters of  law  or  fact,  applicable  to  a  particular  case,  the  law 
of  a  foreign  State,  whether  declared  by  judicial  decisions  or 
otherwise,  must  be  pleaded  and  proved.  That  was  not  done 
in  the  present  case.  Bethell  v.  Bethell,  92  Ind.  318 ;  St.  LouUy 
etCy  R.  W.  Go,  V.  Weaver,  35  Kan.  412. 

The  instructions  complained  of  predicate  the  right  of  re- 
covery upon  the  condition  that  the  jury  find  the  company 
negligent  in  the  performance  of  its  duty  in  the  respects  we 
have  been  considering,  and  upon  the  further  condition  that 
they  find  that  the  decedent  was  "  himself  free  from  fault  and 
negligence  in  the  use  of  such  appliances." 

The  contention  that,  under  the  instructions  complained  of, 
the  plaintiff  was  entitled  to  recover  by  showing  that  the  rail- 
road company  or  its  agents  were  negligent,  without  showing 
that  the  decedent  was  exercising  due  care,  is  not  well  founded. 

We  agree  that  it  was  incumbent  upon  the  plaintiff  to  aver 
and  prove  the  negligence  of  the  railroad  company,  and  the 
absence  of  contributory  negligence  on  the  part  of  the  intes- 
tate, and  that  the  burden  of  proof  was  upon  the  plaintiff 
upon  both  these  propositions.  An  examination  of  the  in- 
structions demonstrates  that  the  case  was  fairly  put  to  the 
jury  upon  that  theory. 

It  is  contended  that  the  charge  of  the  court  relating  to 
the  measure  of  damages  is  much  too  broad.  There  is  force 
in  some  of  the  objections  thus  urged;  but,  while  we  do 
not  approve  of  the  instruction  in  the  broad  interpreta- 
tion which  might  be  given  it,  we  are  nevertheless  con- 
strained to  hold  that,  taking  it  altogether,  it  was  capable 
of  such  a  construction  as  expressed  the  proper  rule  of  dam- 
ages, and  that  the  amount  assessed  by  the  jury  does  not  indi- 
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cate  that  they  were  misled  by  the  charge.  Louisville^  etc.,  E. 
W.  Co,  V.  Buck,  supra. 

Complaint  of  a  general  character  is  made  concerning  the 
giving  of  other  instructions  by  the  court,  but  an  examination 
of  the  charges  complained  of  fails  to  disclose  anything  ob- 
jectionable in  them. 

It  was  not  error  for  the  court  to  refuse  to  instruct  the  jury, 
as  requested,  to  the  effect  that  the  decedent,  being  at  the  time 
he  was  injured  the  conductor  of  a  freight  train,  and  not  un- 
der the  immediate  control  of  a  superior,  was  therefore 
the  representative  of  the  company,  and  held  to  ordinary 
and  reasonable  care  not  only  in  the  management  of  the  train, 
but  in  the  inspection  of  the  cars,  machinery,  brakes  and  the 
like. 

As  is  correctly  stated  in  the  head-note  to  Ransier  v.  Ifiw- 
neapolis,  etc,,  R,  W,  Co,,  32  Minn.  331,  there  is  no  legal  pre- 
sumption that  it  is  the  duty  of  the  conductor  of  a  railway 
freight  train  to  inspect  the  cars  and  machinery  of  his  train, 
or  that  he  is  chargeable  with  negligence  for  using  unsafe  cars 
if  the  defect  was  such  that  it  might  have  been  discovered  by 
inspection.  This  being  so,  the  proposition  involved  in  the 
instruction  asked  could  not  be  stated  as  matter  of  law. 

In  like  manner  the  court  ruled  correctly  in  refusing  the 
fourteenth  instruction  asked  by  the  appellant,  which  was  to 
the  effect  that  the  mere  fact  that  the  deceased  was  found  dead 
upon  the  defendant's  railroad  track,  and  that  it  was  after- 
wards discovered  that  the  brake-staff  on  one  of  tlie  cars  which 
was  part  of  his  train  had  no  brake-wheel  upon  it,  and  that 
a  brake-wheel  was  found  near  the  deceased,  was  not  suflBcient 
to  show  that  his  death  was  caused  by  any  defect  in  the  brake- 
staff  or  wheel. 

It  was  not  the  province  of  the  court  to  say  as  matter  of 
law  what  facts  and  circumstances  were  sufficient  to  show  that 
the  death  of  the  intestate  was  caused  by  defective  machinery. 
While  it  is  true,  as  we  have  seen,  that  the  burden  was  on  the 
plaintiff  to  prove  that  the  defendant  was  negligent,  in  that  it 
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supplied  defective  machinery,  and  that  the  intestate  was  free 
from  fault  contributing  to  his  death,  it  was  not  necessary  to 
make  the  proof  by  direct  evidence. 

The  verdict  will  be  upheld  if  these  facts  are  made  to  af- 
firmatively appear  either  directly  or  circumstantially.  If, 
from  all  the  facts  and  circumstances  proven  in  the  case,  the 
inference  arises  that  the  deceased  was  at  the  time  exercising 
proper  caution,  and  that  his  death  was  caused  while  he  was 
using  a  defective  brake  on  one  of  the  appellaut^s  cars,  then  a 
recovery  was  justified,  even  though  there  was  no  direct  evi- 
dence given  by  persons  who  saw  the  deceased  at  the  moment 
he  fell  under  the  car.  Indiana,  etc.,  R.  W.  Co.  v.  Greene, 
100  Ind.  279;  Burns  v.  Chicago,  etc.,  R.  W.  Co.,  69  Iowa, 
450 ;  Jones  v.  New  York  Central,  etc.,  R.  R.  Co.,  28  Hun, 
364  (92  N.  Y.  628). 

It  is  only  when  the  facts  and  circumstances  surrounding 
the  injury  point  neither  one  way  nor  the  other  that  the  plain- 
tiflF  must  fail  for  want  of  affirmative  proof. 

At  the  trial  the  railroad  company  proposed  to  prove  by  a 
competent  person  that  it  was  the  duty  of  a  freight  conductor 
on  its  road  to  look  at  and  determine  the  condition  of  the 
couplings,  brakes,  etc.,  connected  with  his  train,  and  that  he 
was  held  responsible  for  their  condition.  This  testimony  was 
properly  excluded. 

If  there  was  any  such  rule  or  general  direction  as  that  pro- 
posed to  be  proved,  it  was  presumably  in  writing.  Such 
regulations  are  usually  promulgated  either  by  general  rules, 
or  orders  issued  by  those  having  the  control  or  management 
of  the  company's  affairs.  In  the  absence  of  any  showing 
that  the  duties  of  freight  conductors  in  the  respects  men- 
tioned were  not  prescribed  by  some  written  or  printed  rules 
adopted  and  promulgated  by  those  having  the  management 
of  the  company,  the  evidence  was  properly  excluded. 

For  the  same  reason  the  court  ruled  correctly  in  excluding 
parol  evidence  by  which  it  w^as  proposed  to  prove  that  the 
appellant  company  was,  at  the  time  of  the  injury  complained 
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of^  under  the  management  of  another  company^  and  that  the 
printed  rules  of  the  latter  company  had  been  adopted  hj,  and 
extended  over,  the  appellant  company. 

We  must  presume^  until  the  contrary  appears,  that  if  the 
two  corporations  were  under  one  management^  and  the  rules 
of  the  other  corporation  were  adopted  as  the  rules  governing 
employees  of  the  appellant,  there  was  in  existence  some 
order,  instruction  or  resolution  manifesting  the  facts.  The 
rules  of  another  separate  and  apparently  independent  rail- 
road company  were  not  competent  evidence  to  show  the  du- 
ties of  the  freight  conductors  on  the  appellant's  road,  until  it 
was  shown  by  some  proper  and  competent  evidence  that  they 
had  been  adopted  and  promulgated  as  the  rules  of  the  appel- 
lant. Besides,  the  excluded  rule  which  was  offered  in  evi- 
dence is  not  set  out  in  the  bill  of  exceptions.  It  does  not 
appear,  therefore,  that  the  appellant  was  harmed  by  the  rul- 
ing of  the  court.  LaBoae  v.  Loganspori  NaJt^l  Bank,  102  Ind. 
332. 

The  evidence  tends  to  sustain  the  verdict.  We  have  thus 
examined  all  the  points  made  on  behalf  of  the  appellant,  with- 
out regard  to  the  motion  made  to  dismiss  the  appeal.  We 
find  no  error. 

The  judgment  is  affirmed,  with  costs. 

FUed  Feb.  21, 1889. 

Vol.  117.— 29 


450  SUPREME  COURT  OF  INDIANA, 


117 

4S0 

118 

108 

190 

60 

ISl 

188 

Ii» 

158 

!!£) 

511 

117 

4601 

195 

4401 

vn 

S8 

117 

46v 

184 

8 

117 

450 

150 

354 

150 

85T 

117 

450 

167 

515 

Mercer  v.  Corbin. 


No.  13,554. 

Mercer  v.  Corbin. 

Assault  and  Battery. — Intent, — There  may  be  an  actionable  assaolt  and 
batterj,  although  there  is  no  actual  or  specific  intent  to  commit  that 
offence. 

Same. — Constructive  Intent. — Riding  BieycU  Against  Footman, — One  who 
rudely,  and  in  such  a  reckless  manner  as  to  show  a  disregard  of  conse- 
quences, rides  his  bicycle  against  a  person  standing  upon  a  town  side- 
walk, is  liable  as  for  an  assault  and  battery,  the  intent  being  implied. 

Same. — Bicycle  a  "  Vehicle," —  U&e  Upon  Sidewalk  Unlawful. — Personal  hju- 
ries, — Damages. — ^A  bicycle  is  a  vehicle  within  the  meaning  of  the  law, 
and,  therefore,  ander  section  3361,  B.  S.  1881,  its  use  upon  a  pabiic  / 
sidewalk  is  unlawful,  and  its  rider  liable  for  an  injury  inflicted  apon 
a  footman,  although  the  act  be  unintentional. 

Supreme  Court. — Questions  Upon  Exclusion  of  Evidence, — BUI  of  Exeeptumt, 
— JVodice. — MThere  all  the  evidence  is  not  in  the  record,  a  question  re- 
lating to  the  exclusion  of  evidence  will  not  be  considered,  unless  some 
statement  is  embodied  in  the  bill  of  exceptions  showing  that  the  evi- 
dence was  excluded  because  deemed  intrinsically  incompetent. 

From  the  Miami  Circuit  Court, 

8.  Keith,  J,  S.  Slick,  L,  Walker  and  W.  B.  McGlintic,  for 
appellant. 

E,  GalkinSy  G.  W.  Holman,  W.  MoMahan  and  J".  L.  Far- 
rar,  for  appellee. 

Elliott,  C.  J. — The  single  count  of  the  complaint  charges 
that  the  appellant  ^^  assaulted,  beat  and  wounded  the  plain- 
tiff." The  answer  is  the  general  denial.  The  issue  pre- 
sented for  trial,  therefore,  was,  did  the  appellant  commit  an 
assault  and  battery  upon  the  person  of  the  appellee? 

The  material  facts  embodied  in  the  special  verdict  maybe 
thus  summarized  :  On  the  afternoon  of  the  10th  day  of  May, 
1884,  the  appellee  was  standing  on  a  public  sidewalk  in  the 
town  of  Rochester.  He  was  standing  near  the  outer  edge 
of  the  pavement,  facing  the  northeast,  and  the  appellant, 
coming  from  the  west,  rode  a  bicycle  against  him,  threw  bim 
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down  and  severely  injured  him.  The  sidewalk  was  fourteen 
feet  in  width,  and  there  was  nothing  to  obstruct  the  view  or 
passage  of  the  appellant. 

The  verdict  states  that  the  "defendant  carelessly,  reck- 
lessly and  rudely  ran  against  and  upon  said  Corbin."  ^    , 

If  the  appellant  were  charged  with  a  tort,  based  on  mere 
negligence,  the  right  of  recovery  would  be  perfectly  clear, 
for  there  can  be  no  doubt  that  the  appellant  was  guilty  of 
culpable  negligence.  The  complaint,  however,  does  not  pro- 
ceed upon  the  theory  that  the  wrong  was  a  mere  negligent 
one,  and  we  can  not  sustain  the  recovery  upon  any  other 
cause  of  action  than  that  set  forth  in  the  complaint.  Feder 
V.  Fieldy  ante,  p.  386 ;  Palmer  v.  Chicago,  etc.,  iJ.  U.  Cb., 
112  Ind.  260. 

There  must  be  something  more  than  a  mere  negligent  jL 
touching  of  a  plaintiff's  person  in  order  to  constitute  an  as-   ; 
sault  and  battery.     It  is^  however,  not  essential  that  therein 
should  be  a  direct  or  specific  intention  to  commit  an  assault 
and  battery  at  the  time  violence  is  done  a  plaintiff.     The 
facts  may  be  such  as  to  create  an  implied  or  constructive  in- 
tention to  do  a  wrongful  act,  although  there  is  no  direct  or  ,  , 
specific  unlawful  intention.     Palmer  v.  Chicago,  etc.,  R.  R. 
Co.,  stipra.     In  the  case  referred  to  we  said  :   "  The  authori-       ) 
ties,  from  the  earliest  years  of  the  common  law,  recognize 
the  rule  that  there  may  be  a  wilful  wrongs  without  a  direct      \ 
design  to  do  jiarm.     The  principle  has  been  applied  to  furi- 
ous driving,  to  collisions  between  vessels,  to  the  taking  of 
unruly  animals  into  crowds,  to  cai'elessly  laying  out  poison 
for  rats,  to  want  of  caution  towards  drunken  persons  and  to 
the  careless  casting  of  logs  and  the  like  upon  highways.     1 
Hale  Pleas  of  the  Crown  (Am.  ed.),  475,  and  authorities,  n. 
4;  4  Blackst.  Com.  182." 

The-  question  is  fully  and  well  discussed  by  Mr.  Bishop, 
who  says :  "  There  is  little  distinction,  except  in  degree,  be- 
tween a  positive  will  to  do  wrong  and  an  indifference  whether 
wrong  is  done  or  not."     1  Bishop  Crim.  Law,  chapter  20. 
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The  principle  we  are  asserting  is  strikingly  illustrated  in 
the  old  cases  wherein  it  was  affirmed  that  if  a  man  carelessly 
casts  a  log  from  a  window  upon  a  much  frequented  way  and 
kills  another^  his  offence  is  murder  in  the  second  degree,  bat 
if  the  log  is  cast  upon  a  highway  not  much  travelled,  the 
offence  is  manslaughter. 

Mr.  Addison  applies  the  general  principle  to  cases  of  as- 
sault and  battery,  saying :  "An  assault  may  be  committed 
without  any  design  or  intention  to  commit  an  assault ;  for, 
if  the  person  of  one  man  is  violently  struck  by  another,  this 
is  an  assault ;  and  it  is  no  answer  to  say  that  it  was  done  un- 
intentionally, as,  for  instance,  in  endeavoring  to  strike  some 
one  else.  So,  if  a  man  drives  against  and  violently  upsets 
the  plaintiff  in  his  carriage,  and  knocks  him  down,  or  over- 
turns the  chair  in  which  he  is  seated,  the  person  thus  strik- 
ing the  plaintiff,  or  knocking  him  down,  is  guilty  of  an  assault, 
although  he  had  no  intention  to  commit  an  assault."  1  Ad- 
Idison  Torts  (Wood's  ed.),  142. 

In  our  own  reports  is  found  a  very  striking  illustration  of 
the  principle  we  are  discussing.  In  the  case  referred  to,  a 
man  passing  through  a  public  park  in  the  city  of  Indianapo- 
lis in  the  early  morning  aimed  his  pistol  at  a  tree,  drew  the 
trigger  and  killed  a  lad  who  was  several  hundred  yards  dis- 
tant, and  who  was  unseen  at  the  time  the  pistol  was  dis- 
charged, and  the  court  held  that  the  accused  was  guilty  of 
manslaughter.     Flinn  v.  Statey  24  Ind.  286. 

In  the  case  of  Peterson  v.  Haffner,  59  Ind.  130  (26  Am. 
Rep.  81),  a  boy,  in  sport,  but  wantonly,  threw  a  piece  of 
«  mortar  at  another  boy  and  accidentally  struck  a  third,  and  it 
was  held  that  he  had  committed  an  assault  and  battery. 

The  defendant  in  the  case  o{ Statey,  Myers,  19  Iowa,  517, 
J   recklessly  discharged  a  pistol  into  a  crowd,  but  without  any 
intention  to  hurt  any  one,  and  a  conviction  for  assault  and 
battery  was  sustained. 

In  Bullock  V.  Babcochy  3  Wend.  391,  a  boy  aimed  at  abas- 
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ket,  the  arrow  struck  the  plaintiff,  and  it  was  held  that  an  y 
action  for  assault  and  battery  would  lie. 

It  was  held  in  Commonwealth  v.  Lister,  15  Phila.  Rep. 
405,  that  a  man   who   fired   a   pistol   intending   to   shoot «/ 
through  the  floor  of  a  Pullman  car,  but  accidentally  hit  a 
bystander,  was  rightly  convicted  of  assault  and  battery. 

These  cases  fully  serve  our  purpose,  for  they  sufficiently 
prove  that  there  may  be  an  actionable  assault  and  battery,  • 
although  there  is  no  actual^.or  specific  intent  to  conimit  that 
offence.  They  are,  in  truth,  no  more  than  examples  of  the 
general  rule  everywhere  prevailing,  that  from  recklessness 
and  wanton  disregard  of  human  life  and  safety  malice  and 
criminal  intent  may  be  inferred.  Johnson  v.  3IcConnelj  15 
Hun,- 293;  Rtcker  v.  Freeman,  50  N.  H.  420;  Vandenburgh 
V.  IVwox,  4  Deuio,  464;  Welch  y.  Durand,  36  Conn.  182; 
ilorrisv.  Piatt,  32  Conn.  75;  Clark  v.  Chambers,  L.  R.  3Q.  B. 
Div.  327;  S.  C.  17  Alb.  L.  J.  458;  Wright  v.  Clark,  50 
Verm.  130, 135;  Regina  v.  Salmon,  23  Alb.  L.  J.  1. 

The  specific  facts  stated  in  the  verdict  justify  the  finding 
of  the  jury  that  the  act  of  the  appellant  was  a  rude  and  reck- 
less one,  and  they  also  justify  the  legal  conclusion  that  there 
was  such  a  reckless  disregard  of  consequences  as  to  imply  an 
intention  to  assault  the  appellee.  They  fully  supply  the 
grounds  for  inferring  the  constructive  intent  which  makes  a 
wrongful  act  wilful  or  intentional.  There  was  at  least  ten 
feet  of  the  sidewalk  entirely  unobstructed,  and  the  slightest 
regard  for  the  safety  of  the  appellee  would  have  enabled  the 
appellant  to  have  avoided  doing  harm  to  him.  There  is  no 
reason  why  the  appellant  might  not,  with  the  slightest  care, 
have  passed  the  appellee,  and  his  failure  to  use  this  care  im- 
plies a  willingness  to  inflict  the  injury  which  he  did  in  fact 
inflict  upon  the  appellee.  As  the  consequences  of  his  wrong- 
ful and  reckless  disregard  of  the  rights  of  others  led  to  the 
injury,  he  must,  under  the  familiar  rule,  be  presumed  to  have 
intended  that  such  consequences  should  result.  Peterson  v. 
Haffnevy  supra.     If,  therefore,  it  be  conceded  that  the  appel- 
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lant  had  a  right  to  ride  his  bicycle  upon  a  way  set  apart  for 
the  use  of  footmen^  he  is  nevertheless  liable  in  this  action. 

Whether  the  appellant  had  a  right  to  ride  his  bicycle  upon 
the  footway  is  a  question  which  deserves  consideration.  This 
question  .would  be  important  in  the  absence  of  any  statute, 
and  it  is  the  more  important  because  of  our  statute,  which 
reads  thus:  ^' It  shall  be  unlawful  for  any  person  to  ride  or 
drive  upon  the  brick,  stone,  plank,  or  gravel  sidewalk  of  any 
town  or  village,  or  upon  any  similar  sidewalk  for  the  use  of 
foot  passengers  by  the  side  of  any  public  highway  in  this 
State,  unless  in  the  necessary  act  of  crossing  the  same/'  B. 
S.  1881,  section  3361. 

Sidewalks  are  intended  for  the  use  of  pedestrians,  and  not 
for  use  by  persons  in  vehicles.  The  manifest  purpose  of  the 
statute  is  to  preserve  the  sidewalks  from  use  by  persons  in  or 
on  vehicles,  and  if  a  bicycle  can  be  deemed  a  vehicle,  then 
the  appellant  had  no  right  to  ride  or  drive  his  bicycle  longi- 
tudinally along  the  sidewalk.  If  sidewalks  are  exclusively 
for  the  use  of  footmen,  then  bicycles,  if  they  are  vehicles,  must 
not  be  ridden  along  them,  since  to  affirm  that  sidewalks  are 
exclusively  for  the  use  of  footmen  necessarily  implies  that 
they  can  not  be  travelled  by  vehicles.  It  would  be  a  pal- 
pable contradiction  to  affirm  that  footmen  have  the  exclusive 
right  to  use  the  sidewalks,  and  yet  concede  that  persons  not 
travelling  as  pedestrians  may  also  rightfully  use  them.  A 
person  on  a  bicycle  is  certainly  not  a  footman,  and  if  not, 
then  he  makes  an  unlawful  use  of  the  sidewalk  when  he  rides 
or  drives  his  bicycle  longitudinally  along  it.  It  would  seem 
to  follow  that  even  if  a  bicycle  can  not  be  considered  to  be  a 
vehicle,  still  it  is  unlawful  to  ride  or  drive  it  along  a  way  set 
apart  for  the  exclusive  use  of  pedestrians.  We  think,  how- 
ever, that  a  bicycle  must  be  regarded  as  a  vehicle  within  the 
meaning  of  the  law. 

Webster  defines  a  bicycle  as  a  "  two- wheeled  velocipede," 
and  a  velocipede  is  defined  to  be  a  "  light  carriage.^'     Sub- 
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stantially  the  same  definition  is  given  by  a  law-writer.  2 
Am.  &  Eng.  EncyclopsBdia  of  Law,  191. 

Under  these  definitions  it  must  be  regarded  as  a  sort  of 
vehicle,  and  so  the  courts  have  regarded  it.  In  one  case,  the 
title  of  which  can  not  now  be  recalled,  it  was  held  that  a 
bicycle  was  entitled  to  the  "  rights  of  the  road,"  as  other  ve- 
hicles, and  a  driver  of  a  wagon,  who  refused  to  turn  to  the 
right,  and  thus  caused  a  collision  with  a  bicycle,  was  held 
liable. 

In  Taylor  v.  Goodwin,  L.  R.  4  Q.  B.  D.  228,  it  was  held 
that  one  riding  on  a  bicycle  may  be  convicted  of  furiously 
driving  a  carriage  upon  a  highway  under  a  statute  forbidding 
such  an  act.  In  commenting  on  this  case  Mr.  Irving  Browne 
says  :  "  This  of  course  would  exclude  bicycles  from  side- 
walks, which  is  quite  necessary."     24  Alb.  L.  J.  282. 

If  we  are  right  in  holding  that  the  appellant,  while  riding 
his  bicycle  along  the  sidewalk,  was  engaged  in  the  perform- 
ance of  an  unlawful  act,  another  important  element  is  added 
to  the  appellee's  case,  making  his  right  of  recovery  entirely 
clear,  for  a  man  who  does  an  unlawful  act  is  liable  for  the 
consequences,  although  they  may  not  have  been  intended. 
Peterson  v.  HaffneVy  supra ;  Hood  v.  Staiej  56  Ind.  263 ; 
Binford  v.  Johnston^  82  Ind.  426 ;  Weioh  v.  Lander^  75  111. 
93. 

The  appellant  complains  that  testimony  offered  by  him  was 
erroneously  excluded,  but  the  evidence  is  not  in  the  record, 
nor  is  there  any  statement  that  the  rejected  testimony  was 
the  only  testimony  that  was  given  upon  the  subject.  For 
anything  that  appears,  the  testimony  may  have  been  excluded 
because  it  was  nothing  more  than  a  repetition  of  testimony 
already  given  by  the  witness.  A  party  who  seeks  the  re- 
versal of  a  judgment  must  bring  to  this  court  a  record  affirma- 
tively showing  a  material  error,  for,  in  the  absence  of  such  a 
showing,  the  presumption  is  in  favor  of  the  regularity  of  the 
rulings  of  the  trial  court.  We  do  not  mean  to  hold  that 
where  testimony  is  excluded  it  is  always  necessary  to  incor- 
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porate  all  the  evidence  in  the  bill  of  exceptions;  but  we  do 
hold,  that  where  all  the  evidence  is  not  incorporated  in  the 
bill,  some  statement  must  be  made  showing  that  it  was  ex* 
eluded  because  deemed  intrinsically  incompetent.  We  should 
be  glad  to  encourage  a  practice  that  will  abbreviate  the  rec* 
ords,  and  we  think  that  in  many  cases,  where  questions  arise 
on  instructions,  or  on  rulings  in  admitting  or  excluding  evi- 
dence, statements  may  be  embodied  in  the  bill  of  exceptions 
which  will  obviate  the  necessity  of  bringing  all  the  evidence 
into  the  record. 

Judgment  affirmed. 

Filed  Feb.  23, 1889. 


No.  13,536. 

RuND  V.  Spbague. 

SuPBEME  CouBT. — Weight  cf  Ehidenee, — Bevertal  of  JudgmenL — I^raetiee, — 
A  judgment  will  not  be  reversed  upon  the  mere  weight  of  the  evidence. 

From  the  Tippecanoe  Circuit  Court. 

Q.  0.  Behm  and  A.  O.  Behm,  for  appellant. 
-B.  W.  Langdon  and  T,  F.  Oaylord,  for  appellee. 

Olds,  J. — This  was  an  action  brought  by  the  appellee 
against  the  appellant  to  recover  damages  for  the  wrongful 
and  unlawful  detention  of  the  real  estate  described  in  the 
complaint. 

Answer  of  general  denial;  trial  by  the  court,  without  the 
intervention  of  a  jury,  and  finding  and  judgment  for  appel- 
lee for  seventy-five  dollars. 
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Motion  for  a  new  trial  for  the  statutory  causes  questioning 
the  sufficiency  of  the  evidence  to  support  the  finding,  which 
motion  was  overruled  and  exceptions  reserved  to  the  ruling 
of  the  court  on  the  motion  for  a  new  trial,  and  this  ruling  is 
the  only  error  assigned. 

It  is  sufficient  to  say  we  have  carefully  examined  the  evi- 
dence in  this  case,  and  there  is  sufficient  evidence  to  support 
the  finding  of  the  court.  There  is  no  error  for  which  there 
should  be  a  reversal  of  the  judgment. 

Judgment  affirmed,  with  costs,  and  five  per  cent,  damages. 

FUed  Feb.  23, 1889. 
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No.  13,514.  138      36 

1117    457 

IsLER  V.  Bland.  m  i«> 

Supreme  Court. — Preponderance  cf  Evidence, — The  Sapreme  Conrt  will  not 
weigh  evidence  for  the  purpose  of  determining  the  preponderance. 

Same. — Bvidenee. — Support  cj  Verdict. — However  much  the  evidence  for  the 
successful  party  may  be  contradicted,  it  will  nevertheless,  if  it  tends  to 
support  the  verdict,  be  held  sufficient  on  appeal,  unless  to  believe  it 
would  involve  an  absurd  or  unreasonable  conclusion. 

Same. — Moiionfor  New  TMaL — Exduaion  of  Evidence. — Where  the  exclusion 
of  evidence  is  made  a  ground  for  a  new  trial,  the  particular  evidence 
excluded  must  be  designated  and  pointed  out  with  reasonable  certainty 
in  the  motion. 

From  the  Miami  Circuit  Court. 

S.  D.  CarperUer,  R,  P.  Effinger  and  iJ.  J.  Laveland,  for  ap- 
pellant. 

i.  Walker,  W,  B.  McClinttG  and  C.  R.  Pence,  for  appellee. 

MITCHELL;  J. — This  was  an  action  by  Lottie  Bland  against 


458  SUPREME  COURT  OF  INDIANA,    . 

I 

Isler  V.  Bland. 

Jonathan  Isler,  to  recover  the  amount  of  a  promissory  note 
executed  by  the  latter  as  maker  to  the  former  as  payee. 

Answers  setting  up  want  of  consideration,  payment,  set-off, 
and  the  general  denial,  were  pleaded,  and  afler  issue  joined 
there  was  a  trial  by  jury  and  a  verdict  for  the  plaintiff. 

There  is  no  question  upon  the  pleadings  in  the  case.  The 
controversy  here  relates  almost  exclusively  to  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  of  the  jury.  After 
setting  out  the  substance  of  the  evidence  given  by  the  par- 
ties respectively,  it  is  conceded  that  if  the  cause  rested  upon 
the  testimony  of  the  parties,  the  appellant  must  fail,  because, 
having  the  burthen  of  the  issue,  and  both  being  entitled  to 
equal  credit,  there  is  no  preponderance.  In  other  words,  it 
is  conceded  that  the  plaintiff's  testimony,  if  believed,  sup- 
ports the  verdict  of  the  jury,  but  the  erroneous  assumption 
is  indulged  that  this  court  will  examine  and  weigh  the  evi- 
dence of  all  the  witnesses,  with  a  view  of  ascertaining  upon 
which  side  it  preponderates.  It  has  often  been  held  that 
this  will  not  be  done,  and  that  where  there  is  evidence  in  the 
record  which  tends  to  support  the  verdict,  a  reversal  will  not 
follow,  even  though  the  evidence,  as  a  whole,  seems  to  pre- 
ponderate overwhelmingly  against  the  conclusion  of  the  jury. 
Hammond  &  Co,  v.  Schweitzer y  112  Ind.  246.  In  such  a  case, 
this  court  acts  upon  the  presumption  that  there  was  some- 
thing in  the  conduct  or  appearance  of  the  witnesses,  or  other 
circumstances  of  the  trial,  which  the  opportunities  of  the 
jury  and  the  judge  at  nisi  priiis  enabled  them  to  discover, 
and  which  could  not  be  conveyed  to  this  court,  fully  justify- 
ing the  verdict,  even  though  that  was  contrary  to  what  might 
seem  to  be  the  weight  of  the  evidence. 

Where  competent  evidence  appears  in  the  record  which, 
if  true,  tends  to  sustain  the  verdict  and  judgment,  unless  it 
is  of  such  a  character  as  that  to  believe  it  would  involve  an 
absurd  or  unreasonable  conclusion,  no  matter  how  much  the 
evidence  is  contradicted  it  will  support  the  verdict  never- 
theless.    Continental  Life  Ins.  Co,  v.  Yung,  113  Ind.  159. 
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What  has  been  said  disposes  of  the  case^  so  far  as  ques- 
tions involving  the  sufficiency  of  the  evidence  are  concerned. 

The  fourth  ground  for  a  new  trial  is  assigned  as  follows : 
"  Error  of  law  occurring  at  the  trial  of  said  cause^  in  that 
the  court  refiised  to  permit  the  introduction  of  evidence  ex- 
plaining and  accounting  for  the  money  of  plaintiff  that  came 
into  the  hands  of  the  defendant/' 

This  assignment  is  too  general  to  present  any  question. 
There  can  be  no  deviation  from  the  well  settled  rule  which 
requires  that  a  motion  for  a  new  trial,  in  order  to  present  any 
question,  must  point  out  with  reasonable  certainty  the  par- 
ticular evidence  objected  to  and  excluded,  and  so  designate 
it  as  to  enable  the  court,  without  searching  the  whole  record, 
to  ascertain  what  evidence  was  offered  and  excluded  to  which 
the  motion  applies.  Harvey  v.  Huston,  94  Ind.  527  ;  State, 
ex  rel.y  v.  Riggs,  92  Ind.  336 ;  Northwestern  M.  L.  Ins.  Co. 
v.  Hazeldt,  105  Ind.  212. 

The  motion  in  the  present  case  does  not  even  name  the 
witness  whose  testimony  in  respect  to  the  subject  therein 
mentioned  was  excluded,  nor  does  it  indicate  what  question 
or  questions  were  asked,  or  the  evidence  which  the  witness 
would  have  given  in  response. 

There  is  no  substantial  merit  in  the  point  predicated  upon 
the  remarks  of  counsel  for  plaintiff  in  his  closing  argument 
to  the  jury.  It  does  not  appear  that  the  intervention  of  the 
court  was  asked  and  refused,  and  that  an  exception  was  taken^ 
nor  can  we  see  anything  improper  or  prejudicial  in  the  re- 
marks in  and  of  themselves. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  23, 1889. 
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Colglazier,  Administrator,  v.  Colglazier. 

Pleading. — Motion  to  Strike  Out. — Supreme  Court. — The  overruling  of  a 
motion  to  strike  out  part  of  a  pleading,  or  a  paragraph  of  pleading,  as 
surplusage,  and  for  the  reason  that  the  same  evidence  may  be  given 
under  another  paragraph,  does  not  constitute  error  for  which  a  jndg^ 
ment  will  be  reversed. 

Same. — Answer, — Avoidance  and  Denial, — A  paragraph  of  answer  may  con- 
fess and  avoid  part  of  the  allegations  of  the  complaint  and  deny  the 
others. 

Same.—2Vu8^ — Oonversion. — Statute  of  Limitations, — Insufficient  Ariauxr. — In 
an  action  against  a  trustee  to  compel  an  accounting  and  for  judgment 
for  trust  funds  converted,  an  answer  setting  up  the  statute  of  limitations 
in  bar  of  the  action  and  coupling  with  it  a  special  denial  of  the  de> 
fendant's  trusteeship,  in  support  of  the  plea  of  the  statute,  is  bad. 

From  the  Washington  Circuit  Court. 

D.  if.  Alapaughy  J.  G.  Lawler  and  T.  Huston,  for  appellant. 
8.  B.  Voyles  and  H.  Morris,  for  appellee. 

Olds,  J. — This  action  was  brought  by  appellant  as  adminis- 
trator of  the  estate  of  Abraham  Colglazier,  deceased,  against 
the  appellee. 

The  complaint  alleged  that  in  December,  1876,  the  dece- 
dent, reposing  special  trust  and  confidence  in  his  son,  the  ap- 
pellee, entrusted  to  him,  as  his  agent  and  trustee,  the  care 
and  custody  of  his  property  and  the  management  of  his  busi- 
ness affairs ;  that  the  decedent  was  at  that  time  nearly  88 
years  of  age,  had  almost  lost  his  sight  and  hearing  and  was, 
in  a  great  degree,  incapacitated  for  the  transaction  of  busi- 
ness ;  that  decedent  then  had  notes  and  other  personal  prop- 
erty aggregating  $4,000;  also  a  tract  of  land  in  Washington 
county  of  the  value  of  $6,500;  that  on  the  8th  day  of  Janu- 
ary, 1877,  appellee,  as  agent  and  trustee  of  decedent,  sold  at 
public  auction  personal  property  of  decedent  of  the  value  of 
$800 ;  that  on  the  13th  day  of  June,  1877,  appellee  purchased 
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of  decedent,  and  received  a  deed  from  him  for,  said  real  estate 
for  the  consideration  of  $6,500 ;  that  from  December  1,  1876, 
appellee  had  control  of  the  cash,  notes,  and  all  other  prop- 
erty of  the  decedent,  up  to  and  until  his  death ;  that  such  cash, 
notes,  personal  property  and  purchase-price  of  said  real  estate 
amounted  in  the  aggregate  to  $11,000;  that  during  the  time 
appellee  acted  as  such  agent  and  trustee  of  decedent,  the  de- 
cedent resided  at  the  house  of  appellee,  as  one  of  his  family, 
and  died  there ;  that  the  appellee  took  advantage  of  the  age 
and  infirmities  of  the  decedent,  and  of  the  confidence  reposed 
in  him  by  the  decedent,  and  prevented  the  decedent  from 
consulting  with  his  other  children  and  members  of  his  family, 
and  concealed  and  secreted  his  acts  and  doings  as  such  agent 
and  trustee  from  the  other  members  of  decedent's  family,  and 
failed  to  make  or  render  an  account  of  his  acts  and  doings  as 
such  agent  and  trustee  to  decedent  in  his  lifetime ;  that  ap- 
pellee, as  such  agent  and  trustee,  collected  all  the  notes  and 
accounts  of  decedent  except  notes  to  the  amount  of  $1,350; 
that  he  converted  the  amounts  so  collected,  and  money  so 
received,  to  his  own  use  and  benefit,  amounting  in  the  aggre- 
gate to  $10,000;  that  he  transacted  the  business  of  the  de- 
cedent in  his  own  name,  and  mingled  the  funds  so  received  and 
collected  with  his  individual  property,  so  appellant  can  not 
more  particularly  describe  the  transactions;  that  after  the 
death  of  decedent,  and  appellant's  appointment  as  adminis- 
trator, he  called  upon  the  appellee  and  demanded  the  prop- 
erty left  by  decedent,  and  an  accounting  by  appellee  as  such 
agent  and  trustee ;  that  appellee  delivered  to  him  notes  to 
the  amount  of  $1,350,  twenty  dollars  in  cash  and  a  bed  of 
the  value  of  $5,  and  refased  to  deliver  to  appellant  any  other 
cash,  notes  or  property,  or  to  render  an  account  as  such  agent 
and  trustee  for  any  other  property,  and  denied  all  knowledge 
of  any  other  cash,  notes  or  property.  Prayer  for  judgment 
for  $10,000  and  all  proper  relief. 

To  this  complaint  appellee  filed  an  answer  in  three  para- 
graphs. 
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The  first  is  a  general  denial.  The  second  alleges  that  all 
money,  notes  and  property  of  every  name  and  kind  men- 
tioned in  the  complaint  were  paid  for,  settled  and  delivered 
to  plaintiflT^s  decedent,  and  to  persons  by  him  designated  to 
receive  the  same,  by  defendant  during  said  decedent's  life- 
time, in  full  accord  with  said  decedent's  wishes,  and  to  his 
satisfaction  in  all  things,  as  evidenced  in  waitings  duly  ex- 
ecuted by  plaintiff's  decedent  in  his  lifetime,  copies  of  which 
writings  are  filed  with  the  paragraph,  and  made  a  part  of  the 
same,  marked  exhibits  A  and  B.  Then  follows  a  denial  of 
every  other  material  allegation  in  the  complaint  not  answered 
by  the  special  allegation  of  fact  stated  in  said  paragraph.  Ex- 
hibit A  is  a  writing,  dated  March  4th,  1878,  stating  the 
amount  decedent  had  given  to  each  of  his  children,  and  fol- 
lowing with  a  statement  that  '^  to  make  them  equal  I  give 
to,"  naming  a  certain  amount  to  each  child.  Exhibit  B  is  a 
writing  in  the  nature  of  a  receipt,  stating  that  appellee  had 
made  sale  of  decedent's  property  in  January,  1877,  and  had 
accounted  for  the  same,  and  receipts  in  full.  Both  writings 
were  signed  by  the  decedent. 

Appellant  first  moved  the  court  to  strike  this  paragraph 
out,  for  the  reason  that  the  facts  alleged  therein  amount  to 
no  more  than  the  general  denial,  and  that  the  same  evidence 
could  be  given  under  the  general  denial  as  under  this  para- 
graph; he  also  moved  to  strike  out  the  exhibits.  The  court 
overruled  the  motion.  This  ruling  constitutes  no  error  for 
which  the  judgment  can  be  reversed. 

The  overruling  of  a  motion  to  strike  out  apart  of  a  plead- 
ing, or  a  paragraph  of  pleading,  as  surplusage,  and  for  the 
reason  that  the  same  evidence  may  be  given  under  another 
paragraph,  does»  not  constitute  such  error  as  will  reverse  a 
case.  Hutts  v.  Hutts,  51  Ind.  581 ;  House  v.  ilcKinne^,  54 
Ind.  240 ;  Brinknieyer  v.  Helbling,  57  Ind.  435 ;  Moore  v. 
State,  ex  reL,  55  Ind.  360;  Lancaster  v.  Gould,  4Q  Ind.  397; 
Terre  Haute,  etc,  R.  R,  Co.  v.  Graham,  46  Ind.  239. 

The  appellant  next  filed  a  demurrer  to  the  second  para- 
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graph  of  answer,  which  was  overruled,  and  this  ruling  is  as- 
signed as  error. 

As  we  construe  this  paragraph  of  answer,  it  is  in  avoidance 
of  so  much  of  the  cause  of  action  as  is  based  upon  the  pro- 
ceeds of  the  sale  of  personal  property  sold  at  public  auction 
in  January,  1877,  and  a  denial  of  all  the  other  material  facts 
stated  in  the  complaint.  True,  the  paragraph  starts  out  as  an- 
swering all  the  allegations  of  the  complaint,  by  an  accounting 
and  by  paying  and  delivering  all  the  money  and  property  re- 
ceived to  decedent,  and  to  persons  by  him  designated  to  re- 
ceive the  same,  but  it  avers  that  such  accounting  is  evidenced 
by  writings,  signed  by  decedent,  and  made  a  part  of  the  par- 
agraph of  answer,  and  thus  the  averments  are  limited  to  what 
is  included  in  the  writings,  which  is  confined  to  the. proceeds 
of  the  sale  of  personal  property,  and  the  denial  covers  all 
other  material  allegations  of  the  complaint. 

The  paragraph  of  answer  is  part  in  avoidance  and  part  in 
denial,  pleading  facts  in  avoidance  of  part  of  the  causes  of 
action  sued  upon,  and  denying  the  other  facts  stated  in  the 
complaint.  While  this  paragraph  of  answer  is  not  very 
artistically  drawn,  it  is  sufficient,  and  in  harmony  with  our 
system  of  pleading.  1  Works  Pr.,  section  589;  State,  ex  rel., 
V.  St.  Paul,  etc.,  T.  P.  Co.,  92  Ind.  42. 

The  third  paragraph  of  answer  pleads  the  six  years' statute 
of  limitation,  and  couples  with  it  a  denial  of  the  allegations 
of  the  complaint  that  "  have  reference  to  defendant  holding 
plaintiff's  money  in  trust." 

Appellant  demurred  to  this  paragraph  for  want  of  facts, 
which  demurrer  was  overruled,  and  the  ruling  is  assigned  as 
error. 

This  action  is  brought  against  the  appellee  as  trustee.  It 
charges  that  appellee  was  acting  in  the  capacity  of  agent  and 
trustee  of  the  decedent,  and  as  such  agent  and  trustee  he  re- 
ceived money,  notes  and  property  in  trust  for  the  decedent ; 
that  he  used  said  trust  funds  so  received  as  his  own,  inter- 
mingled the  same  with  his  individual  moneys  and  property 
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and  converted  it  to  his  own  use^  and  on  demand  failed  and 
refused  to  render  an  account  as  such  trustee.  It  is  a  suit 
against  the  appellee^  alleging  a  trust  and  a  breach  of  the  trust 
by  appellee,  and  if  maintained  it  must  be  by  proof  of  the  ex- 
istence of  the  trust  and  of  the  violation  of  it  by  appellee. 
There  can  not  be  a  recovery  onproof  of  an  unlawful  conver- 
sion without  proof  of  the  trust.  The  two  actions  differ  ma- 
terially. The  action  as  brought  in  this  case  and  stated  in  the 
complaint,  being  an  action  against  a  trustee  to  compel  an  ac- 
counting, and  for  judgment  for  the  amount  of  trust  funds  con- 
verted, is  of  original  equity  jurisdiction,  while  the  action  for 
unlawful  conversion  is  an  action  at  law. 

The  third  paragraph  of  answer  is  pleaded  on  the  theory 
that  the  statute  of  limitation  is  a  bar  to  any  conversion  that 
may  have  taken  place  by  appellee.  The  general  denial  hav- 
ing been  pleaded  in  the  first  paragraph,  it  put  at  issue  all  the 
material  averments  of  the  complaint,  and  the  plaintiff  could 
not  recover,  as  we  have  said,  except  he  prove  the  trust  as 
alleged,  and  if  the  trust  be  proven,  then  the  statute  of  lim- 
itation was  no  defence  to  the  action.  So  that  the  statute 
of  limitation  is  not  a  good  answer  to  the  complaint  in  this 
case. 

There  is  a  denial  in  the  paragraph  of  answer,  specially 
denying  the  allegations  having  reference  to  appellee  hold- 
ing plaintiff's  money  in  trust,  but  it  is  evident  from  the 
paragraph  that  it  was  drafted  upon  the  theory  and  for 
the  purpose  of  pleading  the  statute  of  limitation  as  a 
good  defence  to  the  cause  of  action  sued  upon,  and  the  words 
of  denial  were  only  coupled  with  the  plea  of  limitation  to 
bolster  up  said  plea.  It  is  a  well  settled  rule  of  plead- 
ing that  a  paragraph  of  complaint  or  answer,  if  good  at 
all,  must  be  good  on  the  theory  upon  which  it  is  pleaded,  and 
this  paragraph  can  not  be  upheld  as  a  special  denial.  The 
general  denial  having  been  pleaded  in  the  first  paragraph, 
there  was  no  object  or  purpose  of  a  denial  of  the  facts  con- 
stituting the  trust  in  this  paragraph,  except,  as  we  have  said, 
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to  bolster  up  and  make  good  the  answer  setting  up  the  stat- 
ute of  limitation. 

The  theory  upon  which  we  hold  this  paragraph  insufficient 
is  supported  by  numerous  decisions  in  our  own  State.  Mo- 
Burnie  v.  SeaioUy  111  Ind.  56  ;  Lord  v.  Wilcox^  99  Ind.  491 ; 
Bwmb  V.  Gardy  107  Ind.  575;  Erwin  v.  Gamer,  108  Ind. 
488 ;  First  Nat'l  Bank  v.  Root,  107  Ind.  224 ;  Western  Un- 
ion Tel.  Co.  V.  Young,  93  Ind.  118  ;  Meseall  v.  Tally,  91  Ind. 
96 ;  Purcell  v.  English,  86  Ind.  34. 

The  court  erred  in  overruling  the  demurrer  to  the  third 
paragraph  of  answer,  for  which  error  the  judgment  must  be 
reversed. 

The  other  questions  presented  may  not  arise  on  another 
trial  of  the  case,  hence  we  do  not  decide  them. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  the  court  below  to  sustain  the  demurrer  to  the  third  para- 
graph of  answer,  and  for  further  proceedings  not  inconsistent 
with  this  decision. 

Filed  March  8, 1889;  petition  for  a  rehearing  overruled  April  27, 1889. 
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The  Lake  Eeie  and  Western  Eailway  Company  v. 

Michener  et  al. 

RaiIiBOAD. —  Urdawfid  Entry  Upon  Land. — it^'wicfton. — Where  a  railroad 
compaDj  is  about  to  enter  upon  and  take  permanent  possession  of  land, 
without  first  having  acquired  the  right  to  do  so,  and  without  making 
compensation,  injunction  may  be  maintained  by  the  land-owner. 

Same.— iii^A/  of  Way. — EeUase, — LimiiaHon  of  Width, — Where  a  railroad 
company,  by  its  charter,  is  authorized  to  acquire  a  right  of  way  eighty 
feet  wide,  but  accepts  from  a  land-owner  a  release  expressly  limiting 
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the  right  of  way  across  his  land  to  twenty-fivefeet,il  can  not  thereafter, 
in  the  absence  of  a  farther  grant,  assert  a  claim  to  a  greater  width,  un- 
less it  has  acquired  title  by  adverse  occupancy,  or  unless  it  has  entered 
upon  the  land  and  occupied  it  under  such  circumstances  that  the  owner 
is  estopped  from  reclaiming  possession. 
Same. — Estoppel. — The  fact  that  a  land-owner  gave  permission  to  a  rail- 
road company  to  occupy,  during  his  pleasure^  certain  ground  adjacent  to 
the  right  of  way,  with  a  turn-table  and  water-tank,  does  not  estop  him 
or  his  grantees,  after  the  company  has  abandoned  the  ground  bo  occu- 
pied, from  asserting  title  when  such  company  subsequently  attempts  to 
retake  possession,  not  only  of  the  parcel  formerly  occupied,  but  also  of  a 
strip  of  a  defined  width  across  the  entire  tract. 

From  the  Howard  Circuit  Court. 

W.  E.  Hackedorn  and  /.  O'Brien^  for  appellant. 

J.  F,  Ellioit  and  L.  J.  Kirkpairicky  for  appellees. 

Mitchell,  J. — This  proceeding  was  instituted  by  James 
B.  Michener  and  others  against  the  Lake  Erie  and  Western 
Railway  Company,  to  enjoin  the  company  from  entering 
upon  a  strip  of  land  adjacent  to  its  track,  alleged  to  belong 
to  the  plaintiffs. 

It  was  averred  in  the  complaint  that  the  railroad  com- 
pany's right  of  way  constituted  the  west  boundary  of  the 
plaintiff's  land,  and  that  the  company  was  entering  upon, 
making  excavations,  and  laying  tracks  and  switches  from  its 
railroad  along  and  over  the  land  owned  by  plaintiffs,  without 
their  consent,  and  without  having  taken  any  proceedings  to 
condemn  or  otherwise  to  acquire  the  right  to  enter  upon  and 
appropriate  their  real  estate. 

It  was  also  alleged  that  the  defendant  was  threatening  to 
continue  the  work  to  the  permanent  injury  of  the  land,  which 
injury  could  not  be  compensated  in  damages. 

The  general  rule  undoubtedly  is,  as  appellant  contends,  that 
where  a  party  has  a  clear  and  adequate  remedy  at  law,  he  can 
not  invoke  the  aid  of  a  court  of  chancery,  and  ask  relief  bv 
way  of  injunction,  but  a  well  established  exception  to  the 
rule  occurs  when  a  railroad  company  enters  upon  the  lands 
of  another,  without  right,  to  lay  its  tracks.    Upon  seasonable 


NOVEMBER    TERM,  1888.  467 

The  Lake  £rie  and  Western  Hallway  Company  v.  Michener  ei  cd, 

application  in  such  a  case  to  a  court  of  equity^  an  injunction 
will  issue^  upon  the  ground  of  necessity,  in  order  to  prevent 
irreparable  injury.  Midland  R.  W.  Co.  v.  Smith,  113  Ind. 
233,  and  cases  cited;  Indiana,  etc,  R,  W.  Co.  v.  Allen,  113 
Ind.  581,  and  cases  cited ;  2  Wood  Railway  Law,  794. 

When  it  clearly  appears  that  a  railroad  company  threatens, 
or  is  about,  to  enter  upon  and  take  permanent  possession  of 
land,  without  first  having  in  some  way  acquired  the  right  to 
do  so,  and  without  making  compensation,  the  right  of  the 
land-owner  to  an  injunction  must  be  considered  as  settled. 
High  Injunctions,  section  628. 

The  complaint  under  consideration  makes  a  case  within  the 
rules  above  enunciated,  and  the  demurrer  to  it  was  therefore 
properly  overruled. 

The  facts  as  found  by  the  court,  and  which  seem  to  us  to 
be  sustained  by  the  evidence,  make  it  appear  that  the  appel- 
lant railroad  company  owns  and  operates  a  line  of  railroad, 
under  a  special  charter  granted  in  January,  1846,  to  the  Peru 
and  Indianapolis  Railroad  Company. 

The  charter  of  the  original  company  authorized  it  to  ac- 
quire a  right  of  way  not  to  exceed  eighty  feet  in  width.  The 
court  found  that  the  land  in  controversy  was  part  of  a  quarter 
section  formerly  owned  by  David  Foster,  and  that  the  latter 
had  executed  a  written  release  of  a  right  of  way  twenty-five 
feet  in  width  across  the  tract  to  the  railroad  company,  at  the 
time  the  road  was  about  to  be  constructed.  In  constructing 
its  road  the  company  graded  its  roadway  to  the  width  of 
twenty-two  feet,  and  cut  and  removed  the  timber  across  the 
Foster  tract,  as  well  as  all  other  lands  over  which  its  road 
was  constructed,  to  the  width  of  eighty  feet. 

The  plaintiffs  are  now  the  owners  of  the  land  on  the  east 
side  of  the  right  of  way  of  the  railroad,  claiming  title  by 
mesne  conveyances  through  Foster,  their  deeds,  and  those  of 
their  grantors,  describing  their  west  boundary  as  being  ten 
feet  from  the  east  rail  of  the  railroad  track. 

The  court  found  as  a  fact  that  a  former  owner  of  the  land 
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j^ave  permissioD  to  the  railroad  company  to  erect  a  water-tank, 
part  of  which  is  eastward  of  a  line  ten  feet  east  of  the  track. 
This  was  erected  in  1862,  and  has  remained  and  been  used 
oontinuously  ever  since.  Other  structures,  such  as  a  turn- 
table, engine-house,  and  the  like,  were  erected  eastwardly 
of  the  line  described,  with  the  permission  of  the  land- 
owner, but  they  have  since  been  removed.  It  is  found  that 
permission  was  given  to  occupy  the  land  as  above  without 
any  considei'ation,  and  that  the  land  was  to  be  occupied,  for 
the  purposes  mentioned,  at  the  pleasure  of  the  owner. 

With  the  exception  of  the  water-tank  and  pump,  there  does 
not  seem  to  have  been  any  permanent  adverse  occupancy  of 
any  ground  by  the  railroad  company  to  the  east  of  the  line 
described  in  the  plaintiffs'  conveyances  as  forming  the  west 
boundary  of  their  land,  for  a  period  of  twenty  years ;  nor 
does  it  appear  that  any  claim  was  ever  asserted  by  the  rail- 
road company,  except  under  the  permission  given  as  above 
mentioned,  to  any  land  eastwardly  of  a  line  ten  feet  east  of 
the  east  rail  of  its  track,  except  that  it  cut  and  removed  the 
timber,  as  we  have  already  seen,  until  in  1887,  just  prior  to 
the  commencement  of  this  action,  when  it  commenced  laying 
a  side-track  or  switch  to  the  east,  across  and  over  the  land. 

Upon  the  facts  found  the  court  stated  conclusions  of  law, 
to  the  effect  that  the  railroad  company  was  not  entitled  to 
occupy  any  of  the  ground  east  of  the  line  already  described, 
except  so  much  as  was  already  occupied  and  used  by  it  in 
operating  its  water-tank  and  the  wells  thereon  situate. 

It  is  quite  certain  that  if  the  release  of  the  right  of  way 
executed  by  Foster  to  the  railroad  company  had  failed  to 
specify  any  width,  the  contemporaneous  entry  upon  the  land, 
and  the  clearing  and  removing  the  timber  from  a  strip  eighty 
feet  wide,  would  have  been  such  an  exposition  of  the  mean- 
ing of  the  release  sls,  prima  fade,  to  establish  the  right  of  the 
company  to  a  strip  of  ground  of  the  width  thus  appropriated 
and  occupied.     Prather  v.  Western   Union  Tel.  Oo.y  89  Ind. 
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501 ;  IndianapoliSf  etc.,  M.  W.  Co.  v.  Rayly  69  Ind.  424 ;  In- 
dianapolisy  etc.y  R.  i2.  Go.  y.  BeynoldSy  116  Ind.  356. 

As  has  been  seen,  however,  the  court,  upon  evidence  which 
it  deemed  sufficient,  found  that  the  release  expressly  limited 
the  right  of  way  granted  to  the  width  of  twenty-five  feet. 
The  right  of  the  company  to  occupy  to  the  width  of  eighty 
feet,  if  it  has  such  right,  must  therefore  be  predicated  either 
upon  adverse  occupancy  for  such  a  length  of  time  as  to  con- 
fer title  upon  it,  which  no  one  contends  for,  or  it  must  rest 
upon  the  doctrine  of  estoppel  or  acquiescence.  Of  course  if  the 
railroad  company  entered  upon  the  land  under  a  parol  license 
from  the  owner,  and  expended  money  in  the  construction  of 
buildings,  or  other  conveniences  for  the  conduct  of  its  busi- 
ness, with  the  understanding  that  it  was  to  have  the  right  to 
use  or  occupy  the  ground  permanently  at  its  pleasure,  it 
would  now  be  too  late  to  withdraw  the  license  and  enjoin  the 
company  from  using  the  land.  One  person  is  not  permitted 
to  deny  a  state  of  things  which  his  previous  admission  or 
silence  induced  another  to  believe  existed,  and  upon  which 
the  other  proceeded  to  act  or  expend  money ;  nor  can  a  land- 
owner stand  by  until  the  construction  of  a  railroad  progresses 
so  far  that  the  public  interest  becomes  involved  and  then  ar- 
rest its  further  operation  by  appealing  to  the  courts.  Louis- 
vilky  etc.y  R.  W.  Go.  v.  Soltweddle^  116  Ind.  257;  Morgan  v. 
Railroad  Co.,  96  U.  S.  716 ;  Midland  R.  W.  Go.  v.  SmUh,  su- 
pra ;  Indiana,  etc.,  R.  W.  Go.  v,  Allen,  supra. 

The  facts  found  do  not  afford  any  basis  upon  which  to  rest 
an  estoppel  in  pais. 

It  is  quite  true  a  former  owner  had  given  permission  to 
the  railroad  company  to  occupy  his  land  adjacent  to  the  right 
of  way  with  a  turn-table  and  some  other  structures  conven- 
ient for  the  company's  use.  But  with  the  exceptions  already 
mentioned,  these  had  all  been  removed  years  before  the  Lake 
Erie  and  Western  acquired  the  road,  and  the  permission  was 
to  be  at  the  pleasure  of  the  owner.  It  can  not  be  assumed 
that  by  consenting  to  the  erection  of  the  structures  mentioned, 
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for  the  purposes  for  which  they  were  designed^  the  land- 
owner thereby  estopped  himself  and  his  grantees^  afber  the 
company  had  abandoned  the  land,  from  asserting  their  right 
and  title  when  the  railroad  company  proposed  again  to  ap- 
propriate not  only  the  particular  parcels  formerly  occupied, 
but  in  addition  thereto  a  strip  of  a  defined  width  across  the 
entire  tract. 

There  was  no  error.     The  judgment  is  affirmed  with  costs. 

Filed  Feb.  16, 1889 :  petition  for  a  rehearing  overruled  April  25, 1889. 


No.  13,394. 

Hughes  et  al.  v.  White  et  al. 

TausT. — Real  EsUde, —  Guardian  and  Ward, — Where  a  person  purchases 
real  estate,  pays  one-third  of  the  purchase-monej  out  of  funds  in  his 
hands  as  guardian,  gives  his  individual  notes  secured  hv  mortgage  for 
the  balance,  and  takes  the  title  in  his  own  name,  a  trust  results  in  favor 
of  the  purchaser's  wards  as  to  one- third  of  the  real  estate,  and  no  more. 

Same. — Change  by  Subsequent  Tranaadiona. — A  trust  in  real  estate  arises  at 
the  inception  of  the  title,  and  depends  upon  the  transaction  as  it  oc- 
curred up  to  that  time.  It  can  not  be  changed  hy  anv  subsequent  trans- 
action, except  as  such  transaction  maj  throw  light  upon  the  original. 

From  the  Montgomery  Circuit  Court. 

/.  Wright  and  J,  31.  Sellery  for  appellants. 
B.  Crane  and  A.  B,  Anderson,  for  appellees. 

Olds,  J. — The  facts  in  this  case  are :  John  A.  Hughes  was 
appointed  guardian  of  James  and  Laura  B.  Richey  in  1883. 
Hughes  gave  bond  as  such  guardian,  with  Frank  L.  Snyder, 
Martha  F.  Richey  and  John  C.  Maxwell  as  his  sureties. 
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Hughes,  as  such  guardian,  received  trust  funds  belonging  to 
his  wards  to  the  amount  of  $2,727.86.  In  1883,  Hughes 
purchased  a  lot,  the  premises  in  controversy  in  thiis  case,  of 
John  S,  Brown  and  William  C.  White,  and  paid  one-third 
of  the  price  in  cash  out  of  his  trust  funds,  and  executed  his 
two  promissory  notes  for  the  balance,  due  in  one  and  two 
years,  secured  by  mortgage  on  the  real  estate  so  purchased. 
The  deed  was  executed  by  Brown  and  White  to  Hughes,  and 
the  mortgage  executed  by  Hughes  to  Brown  and  White  on  the 
same  day.  The  notes  were  endorsed  for  full  value  by  Brown 
and  William  C.  White  to  Fannie  C.  White,  before  maturity, 
and  she  brings  this  suit  to  foreclose  the  mortgage.  In  May, 
1883,  Hughes  began  the  improvement  of  the  lot  by  erecting 
thereon  two  frame  dwelling-houses,  one  on  the  north  and  the 
other  on  the  south  half,  at  a  cost  of  about  $1,150  each. 
Hughes  used  about  $1,000  of  his  wards'  funds  in  the  build- 
ings and  fences  on  the  lot,  and  in  sidewalks  and  street  as- 
sessments. 

Appellants  Stroh  &  Smith  furnished  Hughes  $814  worth 
of  materials  for  use,  and  which  were  used,  in  the  construc- 
tion of  the  buildings,  and  filed  a  mechanic's  lien  to  secure 
their  claim,  which  was  recorded  in  the  miscellaneous  record  of 
the  county. 

On  March  26th,  1884,  John  A.  Hughes  and  wife  executed 
a  mortgage  on  the  lot  to  Martha  F.  Richey  and  Frank  L. 
Snyder  to  indemnify  them  as  sureties  on  bis  bond  as  guardian. 

On  November  11th,  1884,  Hughes  and  wife  executed  a 
mortgage  on  the  lot  to  Stroh  &  Smith  to  secure  the  pay- 
ment of  a  note  given  by  Hughes  to  them  for  their  claim  for 
materials  furnished  and  used  in  the  houses  erected  on  the  lot, 
and  Martha  F.  Bichey  and  Snyder  executed  an  agreement 
with  Stroh  &  Smith,  making  the  mortgage  of  Stroh  & 
Smith  prior  to  the  mortgage  of  Richey  and  Snyder.  Af- 
terwards, in  1885,  Hughes  and  wife,  in  consideration  of 
the  mortgage,  and  to  indemnify  Snyder  and  Richey,  con- 
veyed the  lot  to  Snyder. 
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Fanuie  C  White  brought  this  action  to  foreclose  her  mort- 
gage, making  Hughes  and  wife,  Stroh  &  Smith  and  others 
defendants. 

Stroh  &  Smith  filed  a  cross-complaint  for  the  foreclosure 
of  their  mortgage. 

James  and  Laura  B.  Richey,  after  being  made  parties  on 
their  own  motion,  filed  a  cross-complaint  by  their  next  friend, 
Martha  F.  Richey,  claiming  the  entire  interest  in  the  real 
estate,  and  asking  to  have  it  adjudged  that  they  were  the 
owners  of  the  lot.  There  was  a  special  finding  of  facts, 
in  substance  as  stated,  and  that  the  purchase-price  of  the 
lot  was  $700,  one-third  of  which  Hughes  paid  out  of  the 
trust  funds  in  his  hands  belonging  to  his  wards,  James  and 
Laura  B.  Richey,  and  that  Hughes  was  insolvent  and  had 
failed  to  account  for  the  money  in  his  hands  belonging  to 
said  wards,  and  finding  the  amount  due  to  the  parties  re- 
spectively. As  conclusions  of  law  it  was  stated  that  the  amount 
due  Fannie  C.  White,  on  her  notes  and  mortgage,  was  a  first 
lien  on  the  lot,  and  that  she  was  entitled  to  have  a  foreclosure 
of  her  mortgage  against  all  of  the  parties ;  that  the  amount 
due  Stroh  &  Smith  was  a  lien  on  the  undivided  two-thirds 
of  said  lot,.subject  only  to  the  lien  of  Fannie  C.  White,  and 
they  were  entitled  to  a  foreclosure  of  the  same  against  all 
the  parties  to  their  cross-complaint ;  that  James  and  Laura  B. 
Richey  were  the  owners  in  equity  of,  and  entitled  to  a  decree 
vesting  in  them  the  title  to,  the  undivided  one-third  of  said 
lot  against  all  the  parties  to  their  cross-complaint,  subject 
only  to  the  payment  of  the  amount  due  Fannie  C  White, 
on  her  mortgage,  and  to  a  decree  that  said  one-third  owned 
by  them  should  only  be  offered  for  sale  in  the  event  that 
said  two-thirds  did  not  sell  for  a  sum  sufficient  to  satisfy  the 
amount  due  said  White  on  the  judgment  of  foreclosure  in 
her  favor,  and  that  in  case  of  the  sale  of  such  one-third,  the 
surplus,  if  any,  above  paying  said  White  debt,  should  be 
paid  to  James  and  Laura  B.  Richey ;  that  the  surplus  from 
the  sale  of  the  two-thirds^  after  the  payment  of  the  judg- 
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ments  of  Fannie  C.  White  and  Stroh  &  Smith,  should  go  to 
Frank  L.  Snyder  and  Martha  F.  Richey  as  owners  of  said 
two-thirds. 

Appellants  excepted  to  the  conclosions  of  law  as  stated  by 
the  court. 

It  is  contended  by  the  attorneys  for  the  appellants,  that  as 
a  part  of  the  purchase-money  paid  by  Hughes,  the  guardian 
of  James  and  Laura  B.  Richey,  for  the  real  estate  in  ques- 
tion, was  the  money  of  said  James  and  Laura  B.,  a  trust  re- 
sulted in  favor  of  them  as  to  the  whole  lot,  and  that  as  Stroh 
and .  Smith  had  knowledge  of  the  trust,  therefore  they 
derived  no  lied  by  reason  of  their  mortgage.  It  is  not  con- 
tended but  that  the  lot  is  liable  to  the  lien  for  the  purchase- 
money. 

The  case  presented  is,  the  guardian  paid  one-third  of  the 
purchase-money  for  the  lot  out  of  the  funds  of  his  wards,  and 
gave  his  individual  notes  for  the  remaining  two-thirds — the 
unpaid  purchase-money — took  the  deed  in  his  own  name,  and 
executed  a  mortgage  on  the  said  lot  securing  the  notes  given 
by  him  for  the  balance  of  the  purchase-money.  There  was 
no  agreement  as  to  whom  the  title  was  to  be  made  or  who  the 
purchase  was  in  fact  for. 

We  have  the  naked  fact  ofthe  purchaser  paying  one-third 
the  price  with  trust  funds  belonging  to  his  wards,  and  he  con- 
tracting to  pay  the  remaining  two-thirds.  And  it  does  not 
appear  from  the  facts  found  but  that  the  guardian  was  solvent 
and  abundantly  able  to  pay  the  amount  for  which  he  gave 
his  notes  at  the  date  of  the  purchase. 

There  was  never  any  part  of  the  two-thirds  for  which 
Hughes  gave  his  notes  paid,  nor  was  there  ever  any  offer  to 
pay  the  same,  or  any  part,  by  either  of  the  wards.  The  trust 
arises  at  the  inception  of  the  title,  and  must  depend  upon  the 
transaction  as  it  occurred  up  to  that  time,  and  it  can  not  be 
changed  by  any  subsequent  transaction,  except  as  such  sub- 
sequent transaction  may  throw  light  upon  the  original.   Ap^ 
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peal  of  Cvoss  and  Oault,  97  Pa.  St.  471 ;  Midmer  v.  Midmer, 
26  N.  J.  Eq.  299. 

For  a  trust  to  arise  in  favor  of  a  person  paying  part  of  the 
purchase-money^  the  amount  paid  must  be  a  definite  aliquot 
part.  If  real  estate  is  purchased  with  funds  belonging  to 
more  than  one  person,  and  the  title  taken  in  the  name  of  one, 
and  each  pays  a  certain  specific  sum  and  portion  of  the  pur- 
chase-money, a  trust  will  result  in  favor  of  the  persons  pay- 
ing the  purchase-money,  and  their  interest  in  the  real  estate 
will  be  in  proportion  to  the  amount  of  the  purchase-money 
paid.  Olcott  V.  Bynum,  17  Wall.  44  (59) ;  Hidden  v. 
Jordan^  21  Cal.  92 ;  Botsford  v.  Burr,  2  Johns.  Ch.  405 ; 
Bartlett  v.  Pickersgill,  1  Eden,  515;  Sayre  v.  Tovmsends,  15 
Wend.  647 ;  1  Perry  Trusts,  sections  1 28, 133 ;  McGowan  v. 
McGowan,  14  Gray,  119;  Radclif.y.  Radford,  96  Ind.482; 
Derry  v.  Derry,  98  Ind.  319;  Weaterfield  v.  Kimmer,  82  Ind. 
365. 

The  one-third  of  the  purchase-money  having  been  paid 
with  the  money  of  James  and  Laura  B.  Richey,  a  trust  re- 
sulted as  to  one-third  of  the  real  estate,  and  no  more. 

Counsel  for  appellant  cite  the  case  of  Mitchell  v.  Oolglazier, 
106  Ind.  464,  as  sustaining  the  theory  that  the  title  to  the 
whole  lot  vested  in  the  wards,  notwithstanding  their  money 
only  paid  one-third  the  purchase-price,  and  that  the  guar- 
dian gave  his  notes  for  the  remainder. 

In  that  case  the  wife  furnished  money  to  pay  the  full  pur- 
chase-price ;  she  was  ignorant  of  the  title  being  in  her  hus- 
band, or  of  his  having  given  his  notes  for  any  part  of  the 
purchase-money.  The  agreement  was  that  the  purchase  was 
to  be  made  for  her,  and  the  deed  taken  in  her  name,  and  she 
did  pay  all  the  purchase-money  as  the  not^s  fell  due. 

It  is  further  urged  by  counsel,  that,  as  the  mortgage  was 
given  to  Snyder  and  Martha  F.  Richey  to  indemnify  them 
against  loss,  by  reason  of  being  security  on  the  bond  of 
Hughes  as  guardian  of  James  and  Laura  B.  Richey,  the 
mortgage  inured  to  the  benefit  of  the  wards,  and  they  had  an 
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interest  in  the  mortgage,  and  that  Snyder  and  Martha  F. 
Richey  could  not,  by  contract,  make  their  interest  in  the 
mortgage  lien  subsequent  and  junior  to  the  Stroh  &  Smith 
mortgage ;  that  Stroh  &  Smith  had  knowledge  of  what  the 
mortgage  was  given  for,  and  of  the  interest  of  said  James 
and  Laura  in  the  same;  that  the  notice  of  the  mechan- 
ic's lien  is  defective,  and  Stroh  &  Smith  derived  no  rights 
under  it,  but  took  the  mortgage,  with  full  notice  of  the 
equities  of  James  and  Laura  B.  Richey,  to  secure  an  existing 
debt;  that  Laura  B.  and  James  Richey  have  the  right  to 
be  subrogated  to  the  interest  of  Snyder  and  Martha  F.  Richey 
in  the  mortgage,  and  as  the  land  had  been  conveyed  to  Sny- 
der, that  he  held  it  in  trust  for  them.  This  question  is  not 
presented  by  the  record ;  the  pleadings  make  no  such  case  as 
contended  for  by  counsel  in  their  brief.  The  cross-complaint 
proceeds  upon  the  theory  that,  by  reason  of  the  investment  of 
the  funds  of  James  and  Laura  B.  Richey  in  the  property, 
the  equitable  title  was  in  them,  and  hence  neither  of  the 
other  parties  took  any  interest  in  the  real  estate  by  virtue  of 
their  mortgages  as  against  them,  and  the  case  was  tried  upon 
that  theory,  as  appears  from  the  record.  There  are  some 
other  exceptions  taken  and  errors  assigned,  but  as  they  are 
not  discussed  by  counsel  in  their  brief  they  are  waived. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  13, 1889 ;  petition  for  a  rehearing  overraled  April  27, 1889. 
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No.  13,639. 

The  State,  ex  rel.  Price  et  al.,  t>.  The  Hinsdale- 
DoYLE  Granite  Company  et  al. 

Bond. — Contractor  for  County  Building, — Liability  cf  Sureties. — Debts  Ineuned 
by  Subcontractor, — Sureties  on  a  bond  given  under  section  4246,  R  8. 
1881,  by  a  contractor  for  the  construction  of  a  county  building  are  not 
liable  for  debts  incurred  by  a  subcontractor. 

From  the  Grant  Circuit  Court. 

W.  L.  Lenfesiy  and  J.  L.  Ouster,  for  appellants. 
H.  Brownlee,{oT  appellees. 

Berkshire,  J. — This  is  a  suit  upon  a  bond  executed  pur- 
suant to  section  4246,  R.  S.  1881. 

The  only  error  assigned  is  error  of  the  court  inoverruliDg 
the  motion  for  a  new  trial. 

There  are  three  reasons  stated  in  the  motion : 

1 .  The  decision  of  the  court  is  contrary  to  law. 

2.  The  decision  of  the  court  is  not  supported  by  sufficient 
evidence. 

3.  The  decision  of  the  court  is  contrary  to  the  evidence. 
The  facts,  as  we  find  them  in  the  record,  are  about  these: 

On  the  14th  day  of  July,  1880,  the  appellees  executed  the 
bond  sued  upon  to  secure  the  performance  of  a  contract  there- 
after on  the  17th  day  of  the  same  month  entered  into  by 
the  Hinsdale-Doyle  Granite  Company  with  the  board  of 
commissioners  of  Grant  county.  State  of  Indiana,  for  the 
erection  of  a  court-house ;  that  after  the  execution  of  the  con- 
tract, said  company  sublet  a  part  of  the  work  to  one  W.  D. 
Richardson,  who  thereafter,  and  in  the  execution  of  his  part 
of  the  work,  contracted  the  indebtedness  alleged  in  the  com- 
plaint to  be  due  to  the  relators ;  that  the  purchases  were  all 
made  by  the  said  Richardson  and  the  credit  given  to  him. 
There  is  no  stipulation  in  the  bond  that  the  obligors  there- 
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in  shall  respond  to  any  liability  incurred  or  indebtedness 
created  by  a  subcontractor,  nor  is  there  anything  in  the 
statute  extending  the  liability  beyond  the  default  of  the  con- 
tractor. 

We  can  imagine  no  principle  or  theory  whereby  the  appel- 
lees can  be  compelled  to  answer  for  the  indebtedness  alleged 
to  be  due  to  the  relators.  They  have  the  right  to  stand  up- 
on the  terms  and  conditions  of  their  bond.  We  are  not  with- 
out authority  to  sustain  the  conclusion  to  which  we  have 
arrived.  Faurote  v.  State^  ex  reL,  110  Ind.  463,  and  Faurote  v. 
State,  ex  reL,  111  Ind.  73,  are  cases  in  point. 

Those  were  suits  brought  on  a  bond  given  to  secure  the 
completion  of  a  gravel  road  to  recover  for  work  and  labor 
performed  for  and  materials  furnished  to  a  subcontractor. 

In  those  cases  said  section  4246  of  the  statutes  was  con- 
strued, and  it  was  held  that  the  liability  on  the  bond  did  not 
extend  to  debts  incurred  by  a  subcontractor.  See  3/cC/t^- 
key  V.  G'omwell,  11  N.  Y.  693. 

The  judgment  is  affirmed,  with  costs. 
Filed  March  6, 1889. 
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No.  14,313. 

Durham  v.  The  State,  ex  rel.  Anderson,  Prosecuting 

Attorney. 

Taxes. — Fake  List, — Omistion  of  Property. — PenaUy. — One  who  fraudulently 
omits  from  the  tax  list  returned  by  him  money  on  deposit  belonging  to 
him,  is  liable  to  the  pecuniary  penalty  prescribed  by  section  6339,  R.  S. 
1881,  which  is  recoverable  in  an  action  in  the  name  of  the  State,  on 
the  relation  of  the  prosecuting  attorney. 

Same. — Separate  Offences. — Criminal  and  Civil  Liability  of  Taxpayer. — The 
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ofi^nces  defined  by  sections  2150  and  6339,  B.  S.  1881,  in  relation  to  false 
returns  of  property  for  taxation,  are  separate  and  distinct,  the  one  sub- 
jecting the  taxpayer  to  criminal  prosecution,  and  the  other  rendering 
him  liable  to  a  penalty  recoverable  in  a  civil  action. 
Same. — CoTistUutional  Law. — The  Constitution  of  this  State,  in  speaking  of 
criminal  prosecutions,  does  not  refer  to  the  enforcement  of  statutory 
penalties. 

From  the  Montgomery  Circuit  Court. 

P.  8.  Kennedy  and  S.  C.  Kennedy,  for  appellant. 
L.  T,  MicheneVy  Attorney  General,  A.  B,  Andersony  Pros- 
ecuting Attorney,  and  J.  H.  Gillett,  for  the  State. 

Elliott,  J. — The  relator's  complaint,  omitting  the  formal 
parts,  reads  thus :  "  That  the  defendant,  William  H.  Dur- 
ham, is  now,  and  for  ten  years  last  past  has  been,  a  resi- 
dent of  Union  township,  Montgomery  County,  Indiana ;  that, 
on  the  1st  day  of  April,  1887,  said  defendant  was  the  owner 
of  a  large  sum  of  money,  to  wit,  one  hundred  and  thirty-six 
thousand  two  hundred  and  thirty-one  dollars  and  fourteen 
cents,  on  deposit  in  the  First  National  Bank  of  Crawfords- 
ville,  Indiana,  subject  to  his  order,  check  and  draft,  and 
which  was  subject  to  taxation  under  the  laws  of  said  State ; 
that,  on  the  30th  day  of  May,  1887,  one  George  W.  Bene- 
field,  who  was  then  and  there  deputy  assessor  of  Marion  town- 
ship of  said  county,  appointed  by  Daniel  H.  Gilkey,  the  as- 
sessor of  said  township,  and  acting  as  such  deputy,  called 
upon  said  William  H.  Durham  and  furnished  him  with  the 
proper  blanks  for  the  purpose  of  said  Durham  making  to 
such  deputy  assessor  a  full  and  correct  description  of  all  the 
personal  property  of  which  the  said  Durham  was  the  owner 
on  said  1st  day  of  April,  1887;  that,  on  said  30th  day  of 
May,  1887,  said  Durham  delivered  to  said  Benefield,  as  such 
deputy  assessor,  a  list  and  schedule  purporting  to  be  a  full 
and  correct  list  and  description  of  all  the  personal  property 
of  which  said  Durham  was  the  owner  on  the  1st  day  of  April, 
1887;  that  said  list  and  schedule  was  not  a  true  and  correct 
list,  schedule  and  statement  of  said  Durham's  money  on  de- 
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posit,  subject  to  his  order,  check  and  draft,  but  was  a  false 
and  fraudulent  list,  schedule  and  statement,  in  this,  to  wit, 
that  said  list,  schedule  and  statement,  so  delivered  to  said 
deputy  assessor,  did  not  contain  said  sum  of  money  on  deposit 
as  aforesaid.^' 

In  Burgh  w.  State,  ex  reL,  108  Ind.  132,  the  questions  pre- 
sented by  this  record  were  very  fully  discussed,  and  a  conclu- 
sion reached  that  decides  this  appeal  against  the  appellant.  The 
same  questions  were  presented  in  the  case  of  State,  ex  reL,  v. 
Lauer,  116  Ind.  162,  and  the  rulings  made  in  Burgh  v.  State, 
ex  reL,  supra,  were  approved  and  followed.  We  do  not  deem  it 
necessary  to  again  discuss  the  question,  for  we  are  satisfied 
that  the  reasoning  in  Burgh  v.  State,  ex  reL,  supra,  demon- 
strates the  validity  of  the  conclusions  there  announced,  and 
to  them  we  adhere. 

There  is  no  difference  in  principle  between  this  case  and 
the  former  cases,  for  here  the  complaint  charges  that  the  de- 
fendant delivered  to  the  assessor  a  false  and  fraudulent  list, 
and  the  particular  in  which  it  was  false  and  fraudulent  is 
specified. 

The  demurrer  concedes  that  the  list  was  a  false  and  fraud- 
ulent one,  and  the  case,  therefore,  comes  within  the  provi- 
sions of  section  6339,  R.  S.  1881. 

The  requirement  of  the  statute  is  that  the  taxpayer  shall 
give  a  true  list,  and,  as  it  reads,  in  substance,  if  he  *' shall 
give  a  false  or  fraudulent  schedule  or  statement,^'  he  shall  be 
"  liable  to  a  penalty  of  not  less  than  fifty  dollars  nor  more 
than  five  thousand  dollars.^' 

It  is  perfectly  obvious  that  a  list  which  fraudulently  omits 
an  item  of  property  is  such  an  one  as  the  statute  condemns ; 
and  it  is  also  clear  that  the  statute  intends  that  a  person  guilty 
of  returning  such  a  list  shall  pay  the  penalty  prescribed.  The 
object  of  the  statute  is  two-fold :  1st.  To  reimburse,  in  some 
measure,  the  government  for  the  loss  and  inconvenience 
caused  by  the  effort  to  secrete  property.  2d.  To  punish  the 
offender.     The  penalty  is  not  simply  a  fine. 
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We  have  no  doubt  that  we  were  right  in  holding,  as  we  did 
in  Burgh  v.  State,  ex  reL,  supra,  that  the  ofiFence  defined  in  sec- 
tion 6339  is  different. from  that  defined  in  section  2150.  It 
is,  as  is  well  known,  the  duty  of  the  courts,  when  it  can  be 
done,  to  so  construe  statutes  relating  to  the  same  subject  as 
that  they  shall  all  stand,  and,  standing,  shall  form  one  con- 
sistent body  of  law.  This  duty  we  here  discharge  when  we 
hold  that  the  two  sections  mentioned  shall  both  stand,  and 
that  the  offences  defined  by  them  respectively  are  separate 
and  distinct. 

We  concur  with  appellant's  counsel  that  the  law  will  not 
twice  punish  the  same  act,  but  we  can  not  agree  that  the  acts 
denounced  in  sections  6339  and  2150  are  the  same. 

Penalties,  although  prescribed  for  a  public  wrong,  may  be 
recovered  on  a  complaint  in  the  name  of  the  Stat€,  or  in  the 
name  of  a  party  authorized  by  law  to  sue.  .  The  Legislature 
has  plenary  power  to  prescribe  the  form  of  remedy.  The 
Constitution  does  not  require  that  actions  to  recover  statutory 
penalties  shall  be  prosecuted  by  indictment  or  information. 
At  common  law  debt  was  the  appropriate  form  of  action. 
Western  U.  Tel.  Co.  v.  Scircle,  103  Ind.  227;  United  Stxdcs 
V.  Hoskins,  5  Mackey  (D.  C),  478. 

Mr.  Bishop  thus  states  the  law:  "The  doctrine  is  dif- 
ferent where  a  penalty  is  to  be  recovered  in  a  proceeding 
civil  in  form, — as,  for  instance,  in  a  qui  tarn  action, — though 
the  thing  done  is  in  its  nature  criminal.  Here  the  law  does 
not  regard  the  act  as  being  properly  a  crime;  or,  if  it  does, 
still  the  rules  which  regulate  civil  proceedings  must  be  ap- 
plied."    1  Bishop  Cr.  Law,  section  956. 

Constitutions  are  to  be  interpreted  "  in  the  light  and  by 
the  assistance  of  the  common  law."  In  judging  what  a  Con- 
stitution means,  we  are  to  keep  in  mind  that  it  is  not  the 
beginning  of  the  law  for  the  State,  but  that  it  assumes  the  ex- 
istence of  a  well  understood  system,  which  is  still  to  remain 
in  force  and  be  administered.  Cooley  Const.  Lim.  (4th 
ed.),  70. 
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Applying  this  familiar  doctrine,  the  conclusion  must  be 
that  our  Constitution,  in  speaking  of  criminal  prosecutions, 
does  not  refer  to  the  enforcement  of  statutory  penalties. 

It  is  assumed  by  counsel  that  appellant  has  been  prosecuted 
by  indictment  for  the  same  wrong  as  that  described  in  this 
complaint,  but  there  is  nothing  in  the  record  justifying  this 
assumption ;  on  the  contrary,  we  must  assume,  as  matter  of 
law,  that  he  could  not  have  been  successfully  prosecuted,  be- 
cause the  statute  which  defines  the  wrong  declares  that  the 
penalty  shall  be  a  pecuniary  one,  recoverable  in  an  action 
prosecuted  in  the  name  of  the  State  on  the  relation  of  the 
prosecuting  attorney. 

The  Legislature,  in  the  due  exercise  of  its  power,  has  de- 
fined the  wrong,  declared  it  actionable,  prescribed  the  pen- 
alty, and  provided  the  remedy.  The  complaint  states  facts 
constituting  the  wrong  denounced  by  the  statute,  the  remedy 
is  appropriate,  and  the  parties  are  the  proper  ones,  so  that  the 
case  is  brought  fully  within  the  statute. 

Judgment  affirmed. 

Filed  Jan.  5, 1889 ;  petition  for  a  rehearing  overruled  March  6, 1889. 


No.  12,325. 

Chapell  et  al.  v.  Shuee  et  al. 

JuMSDicnoN. — Oireuit  Court. — Pleading. — ComplairU. — As  the  circait  court 
is  a  court  of  general  and  superior  jurisdiction,  its  authority  to  proceed 
in  the  tri^il  of  a  cause  need  not  affirmatively  appear  in  the  complaint. 

Decedents'  Estates. —  Partifd  Distribution. —  Petition  for. —  Jurisdictional, 
Facts. — A  petition  in  the  circuit  court,  by  an  administrator  and  heirs, 
asking  the  ascertainment  of  advancements  and  an  order  for  partial  dis- 
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tribution  of  funds  in  his  hands,  is  not  bad  because  it  is  silent  upon  the 
subject  of  the  decedent's  domicile,  the  issuing  of  letters  of  administra- 
tion, the  location  of  property,  or  other  jurisdictional  facts;  but  the 
facts  showing  want  of  jurisdiction  in  the  court  to  act  upon  the  peti- 
tion must  be  brought  forward  by  answer. 

Same. — AMertainment  <^  AdvaneemenU, — Under  the  provisions  of  the  statute 
(Acts  of  1883,  p.  158,  section  18,  and  section  2380,  B.  S.  1881)  the  circuit 
court  may,  in  its  discretion,  upon  a  proper  petition,  at  any  time  previous 
to  the  settlement  of  an  estate,  allow  a  partial  distribution  to  heirs  of 
moneys  in  the  hands  of  the  executor  or  administrator ;  and  in  such  pro- 
ceeding it  has  jurisdiction  to  ascertain  the  amount  of  adyancemente 
made  by  the  decedent. 

Same. — Bond. — Failure  of  Court  to  Bequire, — The  failure  of  the  court  to  re- 
quire the  heirs  to  give  bond,  as  required  by  section  2380,  R.  S.  1881,  for 
the  return  of  the  money  distributed,  in  case  it  is  needed  to  pay  debts,  is 
an  informality  which  will  not,  in  the  absence  of  any  seasonable  objec- 
tion, invalidate  the  judgment  as  to  the  parties  in  court. 

Pleading. — CompUdni, — Defecti  Curable  by  Proof. — Motion  in  Arrest  cfJvdg- 
menl. — A  complaint  will  withstand  a  motion  in  arrest  of  judgment  if  it 
is  sufficient  to  bar  another  action  for  the  same  cause  and  if  the  defects 
therein  are  such  as  may  be  supplied  by  proof. 

From  the  Tippecanoe  Circuit  Court. 

W.  0.  WilsoUj  J.  H,  Adams,  G.  0.  Behriiy  A.  0.  Behm  and 
W.  S.  Bryan,  for  appellants. 

/.  R.  Coffroth,  T.  A.  Stuart,  C.  E.  Lake  and  J.  S.  McMU- 
len,  for  appellees. 

Olds,  J. — This  action  was  commenced  by  the  appellees  in 
the  Tippecanoe  Circuit  Court.  There  was  no  demurrer  ad- 
dressed to  the  complaint,  and  an  answer  of  general  denial  was 
filed.  The  cause  was  tried,  resulting  in  a  finding  for  the  ap- 
pellees. A  motion  for  a  new  trial  was  made,  for  reasons  stated 
in  the  motion,  which  was  overruled  and  exceptions  reserved 
by  appellants.  The  appellants  then  made  a  motion  in  arrest 
of  judgment,  which  was  overruled,  to  which  ruling  they  also 
excepted. 

The  first  question  presented  is  as  to  the  suflSciency  of  the 
complaint.  Omitting  the  caption  the  complaint  is  as  follows : 
"  The  undersigned,  William  D.  Shuee  and  Amanda  A.  Shuee, 
respectfully  represent  to  the  court  that  said  William  D.  is 
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the  administrator  of  the  estate  of  David  Shuee,  deceased,  and 
that  said  William  D.,  Amanda  A.  and  one  Josephine  Chapell 
are  the  only  children  of  said  David,  who  died  intestate;  that 
one  Susan  Shuee  is  the  widow  of  said  David,  she  being  his 
childless  second  wife ;  that  subsequent  to  the  death  of  said 
David  the  said  Susan  sold,  assigned  and  conveyed  all  her 
interest  in  said  estate  to  said  William  D.,  Amanda  A.  and 
Josephine ;  that  subsequent  to  the  execution  of  said  contract 
said  Susan  recovered  a  judgment  of  rescission  of  said  contract 
in  the  Tippecanoe  Circuit  Court  against  said  William  D., 
Amanda  A.  and  Josephine,  who  were  defendants  therein ; 
that  said  defendants  have  appealed  from  said  judgment  to  the 
Supreme  Court  of  Indiana,  and  that  said  cause  is  now  pend- 
ing therein  t  that  said  Susan  claims  to  be,  and  by  the  decree 
of  said  court  is,  entitled  to  one-third  part  of  said  estate,  less 
a  payment  thereon  of  fifteen  hundred  dollars ;  that  the  claim 
of  said  Susan  is  wholly  disputed  and  denied  by  said  adminis- 
trator and  the  said  children  of  said  David ;  that  with  the  ex- 
ception of  said  claim  of  said  Susan,  no  one  is  interested  ill  the 
distribution  of  said  estate  except  the  said  William  D.,  Aman- 
da A.  and  Josephine ;  that  said  administrator  has  collected, 
and  has  now  on  hands,  of  funds  belonging  to  said  estate  the 
sum  of  $16,859.79,  and  there  is  still  due  the  estate  about 

thousand  dollars  of  notes,  which  are  solvent  and  which 

are  drawing  good  rates  of  interest ;  that  no  claims  have  been 
filed  against  said  estate ;  that  there  are  no  claims  against  it, 
and  that  the  same  is  clearly  solvent ;  that  said  administrator 
and  said  children  are  desirous  of  making  distribution  of  so 
much  of  said  sum  as  may  be  uncontested,  leaving  in  the  hands 
of  said  administrator  the  full  amount  thereof  to  which  Susan 
might  be  entitled  upon  the  affirmance  of  said  judgment. 

"  They  further  show  that  prior  to  the  death  of  said  David 
he  caused  to  be  conveyed  to  said  William  D.  Shuee  certain 
real  estate  in  said  county,  of  the  value  of  four  thousand  and 
five  hundred  dollars;  that  at  the  same  time  the  said  David 
conveyed  to  said  Amanda  A.  certain  real  estate  in  said  county, 
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of  the  value  of  four  thousand  and  five  hundred  dollars;  and 
at  the  same  time  said  David  conveyed  to  said  Josephine,  by 
way  of  advancement,  certain  real  estate  in  said  county,  of  the 
value  of  fifteen  hundred  dollars;  that  said  Josephine  dis- 
putes the  value  of  said  advancement  so  set  forth. 

"  Wherefore  your  petitioners  pray  that  the  value  of  ad- 
vancements so  made  by  the  said  David  Shuee  in  his  lifetime 
may  be  ascertained  and  determined  by  this  court,  and  that 
two-thirds  of  the  amount  of  the  money  now  in  the  hands  of 
said  administrator  may  be  distributed  among  the  said  chil- 
dren as  their  interests  may  appear,  and  that  the  remainder 
thereof  be  left  in  the  hands  of  said  administrator,  subject  to 
the  final  determination  of  said  cause  now  pending  in  the  Su- 
premeCourt,and  that  said  Josephine  be  notified  of  the  pendency 
of  this  petition  and  be  required  to  defend  the  same;  or  if  the 
question  of  advancements  can  not  be  settled  in  this  petition, 
then  the  said  William  D.,  in  his  own  right,  and  the  said 
Amanda  A.  pray  the  court  to  allow  them  to  receive  the  sum 
of  $3,500  each,  to  be  applied  upon  their  respective  shares  of 
said  estate."  -* 

It  is  contended  by  counsel  for  appellants  that  the  complaint 
is  insufficient,  for  the  reason  that  the  distribution  of  the  per- 
sonal estate  of  an  intestate  is  governed  by  the  law  of  the 
country  of  his  domicile  at  the  time  of  his  death,  and  there- 
fore the  surplus  of  the  estate  of  David  Shuee  should  be  dis- 
tributed according  to  the  law  of  his  domicile  at  the  time  of 
his  death ;  that  it  does  not  appear  from  the  complaint  that  the 
deceased  had  a  domicile  in  or  was  an  inhabitant  of  the  State 
of  Indiana  at  the  time  of  his  death ;  that  there  is  no  aver- 
ment in  the  complaint  as  to  the  time  or  place  of  the  death 
of  David  Shuee  ;  that  it  is  not  averred  that  letters  of  admin- 
istration were  issued  by  the  Tippecanoe  Circuit  Court  or  any 
other  circuit  court  of  this  State,  or  that  David  Shuee  died 
possessed  of  any  property  situate  in  Tippecanoe  county  or  in 
the  State  of  Indiana ;  that  such  averments  are  necessary  both 
to  give   the  court  jurisdiction  and   as  substantive   facts  to 
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make  out  a  cause  of  action.  As  we  have  heretofore  stated, 
the  complaint  was  not  tested  by  a  demurrer,  and  hence  the 
question  is  as  to  whether  it  is  sufficient  to  withstand  a  mo- 
tion in  arrest  of  judgment. 

It  has  been  repeatedly  held  by  this  court,  that,  the  circuit 
court  being  a  court  of  general  and  superior  jurisdiction,  its 
authority  to  proceed  in  the  trial  of  a  cause  need  not  affirm- 
atively appear  in  the  complaint.  Brovmjield  v.  Weicht,  9 
Ind.  394;  Ragan  v.  HayneSy  10  Ind.  348 ;  Godfrey  v.  God- 
frey,  17  Ind.  6;  Board,  etc.,  v.  Jlarkk,  46  Ind.  96  (106); 
Houk  V.  Barihold,  73  Ind.  21 ;  Wilcox  v.  Moudy,  82  Ind. 
219;  Brovm  v.  Anderson,  90  Ind.  93. 

In  the  recent  case  of  Basa  Foundry  and  Machine  Works  v. 
Board,  etc.,  115  Ind.  234,  objection  was  made  to  the  com- 
plaint on  the  grounds  that  it  did  not  show  that  the  claim 
sued  upon  had  been  first  presented  to  the  board  of  commis- 
sioners for  allowance,  and  there  a  demurrer  was  filed  for 
the  cause  that  the  court  did  not  have  jurisdiction.  The  court 
says :  "  The  rule  is  universal  as  applied  to  courts  of  general 
jurisdiction,  and  especially  in  matters  which  proceed  accord- 
ing to  the  course  of  the  common  law,  that  the  facts  which 
give  the  court  jurisdiction  of  the  subject  of  the  action  need 
not  affirmatively  appear  on  the  face  of  the  complaint,'' 
citing  Kinnaman  v.  Kinnaman,  71  Ind.  417,  1  Works  Pr., 
section  474,  and  then  adding :  "  It  follows  from  the  very  lan- 
guage of  the  statute  which  prescribes  the  causes  of  demurrer, 
as  well  as  from  the  general  rules  of  the  common  law,  that  a 
demurrer  for  want  of  jurisdiction,  either  in  respect  to  the 
person  of  the  defendant  or  of  the  subject-matter  of  the  ac- 
tion, will  only  lie  when  the  defect  appears  upon  the  face  of 
the  complaint.  The  difference  between  want  of  jurisdiction 
because  the  court  is  wholly  without  power  or  authority  to 
take  cognizance  of  and  adjudicate  upon  the  particular  sub- 
ject-matter involved  in  the  suit,  and  want  of  jurisdiction  on 
account  of  the  non-existence  of  some  extraneous  fact  which 
may  or  may  not  exist  in  that  case,  is  not  to  be  disregarded. 
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Where  the  court  is,  in  law,  incompetent,  and  without  the  fac- 
ulty to  deal  with  the  subject-matter  before  it,  its  proceedings 
and  judgment,  without  regard  to  any  question  of  waiver  or 
consent  by  the  parties,  would  be  caram  non  judice.  In  such 
a  case  the  want  of  jurisdiction  would  necessarily  appear  upon 
the  face  of  the  complaint,  and  objection  might  be  taken  by 
demurrer  or  motion  to  dismiss.  Where,  however,  the  sub- 
ject-matter before  the  court  is  within  its  ordinary  jurisdic- 
tion, so  that  its  judgment  would  be  binding  unless  the  facts 
going  to  defeat  its  jurisdiction  in  that  particular  case  were 
brought  forward,  a  court  of  general  jurisdiction  may  proceed 
until  the  facts  showing  want  of  jurisdiction  are  made  affirm- 
atively to  appear.  This  is  so  because  the  parties  may,  in 
such  a  case,  waive  any  question  concerning  the  jurisdiction  of 
the  court.  Where  facts  exist  which  would  deprive  the  court  of 
jurisdiction,  or  arrest  the  proceedings  for  the  time  being,  the 
complaint  being  silent  in  that  regard,  objection  can  not  be 
taken  by  demurrer,  but  the  facts  must  be  brought  forward  by 
answer  or  plea." 

It  is  conceded,  and  must  be  so  if  it  were  not  conceded,  that 
if  the  intestate  was  an  inhabitant  of  Tippecanoe  county,  and 
owned  property  situated  in  said  county  at  the  time  of  his 
death,  and  letters  of  administration  issued  from  the  Tippe- 
canoe Circuit  Court,  the  court  had  jurisdiction.  The  com- 
plaint is  silent  as  regards  these  facts,  and  if  they  did  not 
exist,  if  David  Shuee  was,  at  the  time  of  his  death,  a  resi- 
dent of  another  State,  and  left  no  property  in  Tippecanoe 
county,  and  letters  of  administration  were  not  issued  by  said 
court,  these  were  facts  which  should  have  been  brought  be- 
fore the  court  by  an  answer,  and  not  being  so  brought  before 
the  court,  they  are  waived,  so  far  as  questioning  the  jurisdic- 
tion of  the  court  is  concerned. 

As  regards  the  necessity  of  pleading  these  facts,  in  connection 
with  the  other  facts  alleged,  in  order  to  make  a  good  cause 
of  action,  they  are  such  facts  as  might  be  supplied  by  proof, 
and  the  complaint  is  sufficient  to  bar  another  action  for  the 
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same  thing,  which  is  all  that  is  necessary  to  make  a  complaint 
sufficient  to  withstand  a  motion  in  arrest  of  judgment.  Reid 
V.  MitcJieUy  95  Ind.  397;  Hedrick  v.  Osborne  <&  Co.,  99 
Ind.  144 ;  Jackson  v.  Weaver,  98  Ind.  307 ;  Watson  v.  Crow- 
eorCj  93  Ind.  220;  Louisville,  etc.,  R.  W.  Co.  w.Hannngton, 
92  Ind.  457  ;  Hoke  v.  Applegate,  92  Ind.  670 ;  Ferguson  v. 
Staie,  ex  reL,  90  Ind.  38. 

It  is  further  urged  that  the  complaint  is  not  good  for  the 
reason  that  it  appears  therefrom  that  the  administra- 
tor has  in  his  hands  uncollected  assets ;  that  the  debts  are 
not  paid ;  that  there  is  unsettled  litigation  pending  ;  that  the 
deceased,  in  his  lifetime,  made  advancements,  and  asked  for  an 
equalization  of  the  advancements.  That  under  our  statutes 
there  can  be  no  distribution  and  equalizing  of  advancements 
until  final  settlement  is  made,  and  that  such  final  settlement 
can  not  be  made  for  one  year  after  letters  issue,  and  that  the 
complaint  does  not  show  that  one  year  has  expired. 

The  act  of  1883  (Acts  of  1883,  p.  158,  section  18),  amends 
section  2379,  R.  S.  1881,  so  as  to  read  :  "  Any  person  enti- 
tled to  any  legacy,  or  to  a  distributive  share  of  the  estate'of 
any  deceased  person,  may  at  any  time  previous  to  the  settle- 
ment of  such  estate,  apply  to  the  court,  either  in  person  or 
by  guardian,  after  giving  reasonable  notice  to  the  executor 
or  administrator,  to  be  allowed  to  receive  a  portion  of  such 
legacy  or  distributive  share." 

Section  2380,  R.  S.  1881,  reads  as  follows :  "  If  it  appear 
to  the  court  that  there  be  at  least  one-third  more  of  assets  in 
the  hands  of  such  executor  or  administrator  or  in  court  than 
will  be  sufficient  to  pay  all  debts  and  legacies  against  the 
estate  then  known,  such  court  may,  in  its  discretion,  allow 
such  portion  of  such  legacy  or  distributive  share  to  be  ad- 
vanced as  it  may  deem  proper,  upon  satisfactory  bond  being 
executed  to  such  executor  or  administrator,  with  sufficient 
penalty  and  surety  for  the  return  of  any  portion  with  inter- 
est, whenever  necessary  for  the  payment  of  debts,  legacies,  or 
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claims^  or  to  equalize  the  shares  and  legacies  among  those  en- 
titled thereto/' 

Under  these  sections  this  was  a  proper  proceeding  for  an 
order  that  the  administrator  pay  to  these  heirs  a  portion  of 
their  distributive  share  of  said  estate.  The  court  having 
jurisdiction  for  that  purpose,  acquired  it  for  all  purposes  nec- 
essary to  a  full  determination  of  the  case.  Feder  v.  Field, 
ante,  p.  386.  To  intelligently  exercise  the  discretion  vested 
in  the  court  in  making  an  order  to  pay  to  the  heir  a  portion 
of  his  distributive  share,  it  was  necessary  to  ascertain  the 
amount  due  such  heir,  which,  if  there  had  been  any  advance- 
ments made,  could  only  be  done  by  ascertaining  and  fixing 
the  amount  of  such  advancements. 

The  giving  of  the  bond  required  is  a  duty  resting  on  the 
court  making  the  order.  The  court  should  have  ordered 
that  a  bond  be  given  by  the  heirs,  as  required  by  the  statute, 
but  the  omission  to  do  so  is  an  informality  in  the  order,  and 
the  parties,  being  in  court,  were  required  to  object  to  the  form 
of  the  order  and  judgment  rendered,  and  save  the  question 
by  proper  bill  of  exceptions.  This  the  appellants  have  failed 
to  do,  and  they  can  not  for  the  first  time  raise  such  question 
in  this  court. 

The  further  question  presented  and  discussed  by  counsel 
in  their  brief  is  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  finding  and  judgment  of  the  court.  The  evidence  fairly 
supports  the  finding  and  judgment,  and  we  can  not  disturb 
them. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

FUed  March  5,  1889. 
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No.  14,569. 
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Benefit  Society. — Contingeni  lAaJbilUy, — Payment  oui  of  Specific  Fund.— 
Where  a  benefit  certificate  issued  bj  a  benevolent  order  contains  an 
agreement  to  paj  the  beneficiary  two  thousand  dollars,  with  a  proviso 
that  if  there  shall  be  less  than  two  thousand  members  in  the  class  to 
which  the  assured  belongs,  then  only  a  sum  equal  to  one  dollar  for  each 
member  shall  be  paid,  the  amount  recoverable  by  the  beneficiary  is 
contingent  upon  the  number  of  members  in  the  class,  and  is  confined 
to  the  specific  fund. 

Same. — Number  of  Persons  in  Qojbs, — Burden  of  Showing, — In  an  action  upon 
the  certificate  the  beneficiary  need  not  allege  in  thecomplaint  that  at  the 
time  the  assured  died  there  were  two  thousand  members  of  the  particu- 
lar class,  but  if  there  were  less  than  that  number  the  burden  is  upon  the 
defendant  to  show  the  fact. 

Same. — Ouirter  and  By-Laws. — OonsiittUion  Merely  a  By-Law, — The  consti- 
tution adopted  by  a  voluntary  association  or  a  corporation  is  not  a 
charter,  but  only  a  by-law  under  an  inappropriate  name,  and  the  asso- 
ciation or  corporation  can  alter  or  abrogate  it,  unless  prohibited  by 
some  higher  rule ;  hence  a  conflict  between  constitution  and  by-law  is 
merely  a  conflict  between  by-laws. 

Same. — Contract  of  Insurance. — Elements  of. — The  provisions  of  the  charter 
and  established  by-laws  of  a  benefit  association  are  elements  of  contracts 
of  insurance  between  the  association  and  its  members. 

Same. —  Vested  Right — While  both  the  assured  and  the  beneficiary  have  a 
right  which  is  in  its  nature  a  vested  one,  it  is  not  an  unqualified  vested 
right,  but  is  subject  to  the  limitations  and  conditions  of  the  charter  and 
by-laws,  which  are  factors  of  the  contract. 

Same. — Notice  of  By-Laws. — Amendment, — A  member  of  a  benefit  associa- 
tion must  take  notice  of  all  by-laws  which  afiect  his  rights  or  interests, 
and  where  there  is  an  express  reservation  of  the  right  to  amend  he  is 
bound  to  take  notice  of  the  existence  and  eflect  of  such  reserved  power. 

Same. — Paicer  to  Enact  By-Laws. — Discretion. — Judicial  Interference. — The 
power  to  enact  by-laws  is  an  inherent  and  continuous  one;  the  duly 
authorized  representatives  of  the  members  are  alone  vested  with  the 
power  of  determining  when  a  change  is  demanded,  and  the  courts  will 
interfere  only  when  there  is  an  abuse  of  discretion. 

Samel — Depletion  of  GUiss. — Liability  cf  Society. — A  change  by  a  benevolent 
order,  in  good  faith,  under  a  reserved  power  of  amendment,  of  its  system 
of  insurance,  whereby  the  number  of  persons  in  a  certain  class  is  re- 
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duced  by  the  creation  of  another  class  giving  insurance  upon  more  fa- 
vorable terms  to  persons  under  a  certain  age,  and  permitting  certificate 
holders  to  become  members  of  the  new  class,  thus  cutting  down  the 
amount  which  will  be  realized  by  a  beneficiary  by  an  assessment  upon 
the  members  of  the  old  class,  is  not  such  a  wrongful  act  or  breach  of 
contract  as  renders  the  association  liable  to  the  beneficiary  beyond  the 
amount  which  will  be  so  realized ;  but  even  if  the  depletion  of  the  class 
mentioned  constituted  a  breach  of  contract,  the  damages  are  too  remote 
and  conjectural  to  form  the  basis  of  a  recovery. 

From  the  Clay  Circuit  Court. 

S.  P.  Oykr,  W.  A.  Johnson,  E.  S.  Holliday  and  G.  A,  Byrd^ 
for  appellant. 

D.  E.  Williamsony  A.Daggy,  G.  A.  Knight  and  A,  W, 
Knight,  for  appellee. 

Elliott,  C.  J. — The  first  paragraph  of  the  appellee's 
complaint  counts  upon  a  certificate  of  insurance  taken  out 
in  the  order  of  the  Knights  of  Pythias,  and  naming  the  ap- 
pellee as  the  beneficiary.  The  certificate  contains  an  agree- 
ment to  pay  the  appellee  the  sum  of  two  thousand  dollars 
upon  the  death  of  the  assured,  but  this  agreement  is  subject 
to  the  condition  thus  expressed :  "  Provided,  hotoever.  That 
if,  at  the  time  of  the  death  of  said  Brother  Edward  S.  Hus- 
sey,  there  shall  be  less  than  two  thousand  members  in  this 
class,  there  shall  only  be  paid  a  sum  equal  to  one  dollar  for 
each  member  in  good  standing  in  this  class.'^ 

The  effect  of  this  stipulation  is  to  confine  the  beneficiary 
to  a  specific  fund.  This  fund  is  such  as  is  yielded  by  the 
assessments  laid  upon  the  members  of  the  class  of  which  the 
assured  was  a  member.  There  is  no  general,  unconditional 
agreement  to  pay  two  thousand  dollars,  for  the  amount  the 
order  undertakes  to  pay  is  contingent  upon  the  number  of 
the  members  of  the  class  to  which  the  assured  belonged. 
The  contract  is  not  the  less  one  of  insurance  because  made 
by  a  voluntary  association  or  benevolent  order,  for  the  con- 
sideration was  a  valuable  one,  and  was  yielded  in  return  for 
the  agreement  of  the  order  to  pay  the  beneficiary  the  desig- 
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Dated  sum  upon  the  death  of  the  assured,  but,  nevertheless, 
it  is  not  a  general  contract  to  pay  a  stipulated  sum  uncondi- 
tionally.  Presbyterian  Mutual  Assurance  Fund  v.  Allen,  106 
Ind.  593. 

The  policy  only  entitled  the  beneficiary  to  a  sum  equal  to 
one  dollar  for  each  member  of  the  class  at  the  time  of  the 
death  of  the  assured,  but  it  does  not  follow  from  this  that 
the  beneficiary  was  bound  to  aver  that  there  were  two  thou- 
sand members  of  the  class  at  the  time  the  assured  died.  The 
number  of  members  was  a  matter  peculiarly  within  the 
knowledge  of  the  defendant,  and  the  plaintiff  was  not  bound 
to  allege  facts  peculiarly  known  to  it,  and  of  which  she  could 
have  little,  if  any,  knowledge.  Elkhart  Mutual  Aid,  etc., 
Ass^n  V.  Houghton,  103  Ind.  286 ;  Lueder  v.  Hartford^  etc. 
Ins,  Co.,  12  Fed.  Rep.  466;  Supreme  Council  \.  Anderson, 
61  Texas,  296. 

The  plaintiff,  in  such  an  action  as  this,  makes  a  prima  facie 
case,  entitling  him  to  recover  the  sum  named  in  his  certificate, 
when  he  pleads  the  certificate,  performance  on  his  part  and 
that  of  the  assured,  death  of  the  assured,  and  failure  of  per- 
formance on  the  part  of  the  insurer. 

The  third  paragraph  of  the  complaint  presents  a  radically 
different  question  from  that  presented  by  the  first,  for  it  pro- 
ceeds upon  the  theory  that  the  governing  body  of  the  order, 
by  establishing  a  new  class,  and  o£Pering  more  advantageous 
terras  to  members  of  the  order  who  would  enter  it,  so  de- 
pleted the  class  to  which  the  assured  belonged  as  to  reduce 
the  value  of  the  certificate  to  one  hundred  and  seventy-three 
dollars,  and  that,  for  this  reason  the  appellee  is  entitled  to 
recover  the  difference  between  the  value  of  the  policy  rep- 
resented by  the  members  that  remained  in  the  class  and  the 
maximum  sum  named  in  the  certificate. 

The  paragraph  under  immediate  mention  alleges  that  the 
defendant  is  a  foreign  corporation,  organized  for  benevolent 
purposes ;  that  it  established  an  endowment  rank  for  the  pur- 
pose of  securing  benefits  to  the  members,  and  that  in  the  year 
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1877  the  eDdowment  rank  consisted  of  two  classes^  the  first 
and  the  second ;  that  at  that  time  there  was  in  force  these 
provisions  of  the  constitution  of  the  corporation  :  "  No  per- 
son shall  be  eligible  for  membership  in  this  rank  unless  he 
be  a  Knight  of  Pythias^  in  good  standing  in  his  lodge,  and 
not  over  fifty  years  of  age,  provided  that,  until  June  Ist, 
1878,  all  members  of  the  Knights  of  Pythias  may  become 
members  of  the  endowment  rank,  without  regard  to  age ; 
that  when  there  are  less  than  two  thousand  members  in  the 
second  class,  the  benefit  accruing  therefrom  shall  be  one  dol- 
lar from  each  and  every  member  thereof;"  that,  in  the  month 
of  October,  1877,  the  father  of  the  plaintiff  became  a  mem- 
ber of  the  order,  and  of  the  second  class  of  the  endowment 
rank,  as  it  then  existed ;  that  he  received  a  certificate  in 
which  the  plaintiff  was  designated  as  the  beneficiary ;  that,  at 
the  time  the  plaintiff^s  father  became  a  member,  the  provi- 
sions of  the  constitution  quoted  were  in  force,  and  the  order 
possessed  the  right  and  the  power  to  raise  the  sum  named  in 
the  certificate  by  an  assessment  upon  the  members  of  the  sec- 
ond class  of  the  endowment  rank ;  that  within  six  months 
after  the  endowment  rank  was  established  the  second  class 
contained  more  than  two  thousand  members,  and  that  the 
members  increased  until  they  finally  reached  sixteen  thou- 
sand ;  that,  in  May,  1884,  at  a  session  of  its  Supreme  Lodge, 
the  order  changed  its  constitution  and  by-laws  so  that  a  fourth, 
or  graded,  class  was  created;  that  this  was  done  without  the 
knowledge  or  consent  of  the  insured  and  the  plaintiff;  that, 
because  of  this  change,  and  through  the  extraordinary  ef- 
forts and  inducements  of  the  order,  members  of  the  second 
class  under  the  age  of  sixty  years  were  induced  to  leave  the 
second  class  and  enter  the  fourth ;  that,  in  that  class,  the 
members  were  required  to  pay  a  definite  sum  upon  each  one 
thousand  dollars  of  insurance,  based  upon  the  American  tables 
of  life  expectancy,  instead  of  one  dollar  for  each  death  ;  that 
the  oflScers  of  the  order  represented  to  the  members  of  the 
classes  first  established,  who  were  under  sixty  years  of  age, 
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that  premiums  would  be  less  burdensome  ia  the  fourth  class 
than  the  death  rate  under  the  assessment  plan,  and  they  were, 
and  are,  less  burdensome  to  persons  under  that  age  ;  that  the 
constitution  and  by-laws,  as  amended,  allowed  members  one 
year's  time  in  which  to  change  from  the  first  established 
classes  to  the  fourth,  or  graded,  class;  that  the  year  thus  fixed 
expired  in  May,  1885 ;  that,  for  the  purpose  of  still  further 
depleting  the  old  classes,  the  time  was  extended  until  the  24th 
day  of  October,  1885,  and  it  was  ordered  that  no  transfer  to 
the  fourth  class  should  be  permitted  after  that  date ;  that 
neither  the  assured  nor  the  plaintiff  had  any  notice  of  the 
change  until  November,  1886 ;  that  immediately  upon  re- 
ceiving notice  of  the  change  they  notified  the  defendant  that 
they  protested  against  it ;  that  by  reason  of  the  change  the 
class  to  which  the  assured  belonged  was  reduced  to  one  hun- 
dred and  seventy-three  members ;  that  the  plan  framed  by 
the  change  largely  increased  the  cost  of  insurance  to  persons 
over  sixty  years  of  age ;  that  the  act  of  the  order  in  making 
the  change  was  in  violation  of  its  constitution ;  that  all  as- 
sessments have  been  paid  since  the  time  the  certificate  of 
membership  was  issued,  in  November,  1877;  that  the  plain- 
tiff has  paid,  in  addition  to  assessments,  the  sum  of  two  dol- 
lars each  year  for  nine  years,  and  that  the  total  amount  paid 
by  her  is  two  hundred  and  forty  dollars.  The  complaint 
also  contains  the  proper  allegations  as  to  the  death  of  the 
assured  and  the  filing  of  the  necessary  proofs.  The  certificate 
incorporated  in  this  paragraph  contains,  among  others, 
the  provisions  which  we  have  quoted. 

The  third  paragraph  of  the  appellant's  answer  is  addressed  to 
the  paragraph  of  the  complaint  of  which  we  have  given  a  syn- 
opsis, and  its  contents  may  be  thus  summarized  :  It  admits  the 
allegations  of  the  complaint  as  to  the  contract,  the  payment 
of  assessments  and  the  like,  avers  that  there  were  only  one 
hundred  and  seventy-three  members  of  the  class  to  which 
the  assured  belonged,  and  admits  that  the  sum  of  one  hun- 
dred and  seventy -three  dollars  is  due  the  plaintiff.     It  avers 
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that  the  constitution  and  by-laws  were  changed  by  the  repre- 
sentatives of  the  members  of  the  order  so  as  to  create  a  fourth, 
or  graded,  class,  and  that  these  amendments  were  made  at  a 
regular  session  of  the  governing  body  of  the  fraternity.  It 
sets  forth  at  length  the  constitution  and  by-laws  of  the  order, 
and  in  them  the  general  plan  of  the  order  is  exhibited,  its 
objects  set  forth  and  the  relations  of  the  members  to  the  order 
shown,  and  in  them  also  is  contained  a  reservation  of  the 
right  and  power  to  change  or  amend  the  constitution  and  by- 
laws of  the  association.  It  alleges  that  the  amendments  were 
made  in  conformity  to  the  constitution  and  by-laws,  and  in 
good  faith,  and  for  the  best  interests  of  the  order.  It  also 
appears  that  the  system  of  insurance  was  changed  by  the 
amendments  made  in  May,  1884,  from  the  arbitrary  assess- 
ment plan  to  that  of  the  payment  of  premiums,  graduated  ac- 
cording to  the  age  of  the  members. 

The  appellee's  counsel  have  constructed  a  very  ingenious 
and  plausible  theory,  but  it  is  not  strong  enough  to  bear  the 
test  of  the  law.  The  assumption  upon  which  it  rests  is,  that 
the  appellant  has  invaded  a  legal  right  of  the  appellee,  and 
as  this  assumption  can  not  be  made  good,  the  theory  must 
fall.  An  invasion  of  a  legal  right  constitutes  an  actionable 
wrong.  But  there  can  be  no  actionable  wrong  unless  there 
is  a  breach  of  contract  or  a  tortious  act.  Nor  is  it  in  every 
case  where  there  is  a  wrong  that  actual  damages  can  be  re- 
covered, since  damages  that  are  purely  speculative  or  con- 
jectural are  not  recoverable.  There  must  also  be  some 
connection  between  the  act  complained  of  and  the  injury 
alleged  as  the  resulting  one.  These  familiar  principles  con- 
stitute the  groundwork  of  our  discussion. 

In  such  a  case  as  the  present,  the  only  wrong  that  could 
give  the  claim  of  the  plaintiff  the  complexion  of  a  tort  would 
be  one  in  its  nature  fraudulent,  for,  without  some  element  of 
fraud,  such  a  claim  as  that  here  urged  must  be  ranked  as  a 
claim  belonging  to  the  class  ex  contractu^  and  not  to  the  class 
ex  delicto.     It  is  quite  clear  that  there  was  nothing  of  a  fraud- 
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ulent  or  dishonest  nature  in  the  act  of  the  appellant.  There 
was  neither  actual  nor  constructive  fraud.  The  change  in 
the  by-laws  was  made  in  conformity  to  the  original  laws  of 
the  order ;  there  was  no  bad  faith ;  there  was,  on  the  con- 
trary, a  purpose  to  advance  the  interests  of  the  order,  and  the 
means  chosen  to  effect  that  purpose  were  not  founded  on  a 
mere  arbitrary  exercise  of  power,  for  very  substantial  and 
very  good  reasons  support  the  action  of  the  order  in  chang- 
ing the  system  of  insurance.  All  things  indicate  good  faith 
and  an  honest  purpose.  But  if  this  were  not  so,  the  pre- 
sumption of  good  faith  rises  to  do  the  appellant  service. 

If,  therefore,  the  appellee  has  a  valid  claim  for  more  than 
the  amount  of  one  hundred  and  seventy-three  dollars,  it  must 
rest  upon  an  actionable  breach  of  contract,  and  not  upon  a 
tortious  act.  The  only  plausible  portion  of  the  appellee's 
argument  is  that  which  rests  upon  the  assumption  that  there 
was  a  breach  of  contract,  and  unless  this  assumption  is  main- 
tainable the  ground  falls  away  from  her  position. 

There  is  a  fallacy  pervading  the  appellee's  argument  which 
it  is  well  enough  to  notice  before  going  directly  to  the  ques- 
tion of  whether  there  was  an  actionable  breach  of  contract. 
The  fallacy  to  which  we  refer  is  the  assumption  that  the 
constitution  of  the  order  is  its  charter.  This  is  an  error. 
Cliarters  are  not  created  by  the  act  of  the  corporation  or 
association,  but  are  granted  by  the  sovereign  power  of  the 
State.  A  constitution  of  a  voluntary  association  or  a  cor- 
poration is  nothing  more  than  a  by-law  under  an  inappro- 
priate name.  The  power  that  can  enact  a  by-law,  whether 
called  a  constitution  or  not,  can  alter  or  abrogate  it,  unless 
some  higher  rule  restrains  or  prohibits  a  change  or  repeal. 
When  the  authorities  speak  of  a  charter  they  mean  an  essen- 
tially different  thing  from  a  law  or  constitution  of  the  asso- 
ciation's own  creation.  The  change  in  the  by-laws  of  the 
association  can  not,  therefore,  be  held  to  have  been  made  in 
violation  of  its  charter,  hence  the  appellee's  counsel  are  in 
error  in  asserting  that  there  is  a  conflict  between  the  amended 
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by-laws  and  the  charter.  The  by-laws,  are  before  us,  but 
the  charter  is  not,  for  it  is  not  pleaded.  What  counsel  call 
a  charter  is  nothing  more  than  a  code  of  laws,  established, 
not  by  the  sovereign  power  of  the  government,  but  by  the 
creature  of  that  power,  the  corporation  or  association.  The 
most  that  can  be  justly  said  is,  that  the  later  by-laws  are  in 
conflict  with  the  earlier.  There  is,  therefore,  no  clashing  be- 
tween corporate  utterances  and  charter  provisions.  Author- 
ities and  arguments  based  upon  the  hypothesis  that  the  later 
by-laws  contravene  the  provisions  of  the  corporate  charter 
are  entirely  without  force  or  relevancy. 

The  provisions  of  the  established  by-laws  of  an  associa- 
tion such  as  that  with  which  the  assured  united,  are,  as  ap- 
pellee's counsel  justly  affirm,  elements  of  the  contract  of 
insurance.  They  are  factors  that  can  not  be  disregarded. 
That  they  have  this  eflect  all  who  become  members  of  the 
association  must  know.  A  person  who  enters  an  association 
must  acquaint  himself  with  its  laws,  for  they  contribute  to 
the  admeasurement  of  his  rights,  his  duties  and  his  liabili- 
ties. Bauer  v.  Samson  Lodge,  102  Ind.  262;  Fugure  v. 
ifutual  Society,  etc.,  46  Vt.  362 ;  Simeral  v.  Dubuque  3L 
F.  Ins.  Co.,  18  Iowa,  319;  Ooles  v.  Iowa,  etc.,  Ins.  Co,,  18 
Iowa,  425;  Coleman  v.  Knights  of  Honor,  18  Mo.  App.  189; 
Mitchell  V.  Lycoming  3Iut.  Ins,  Co.,  51  Penn.  St.  402 ;  Bur- 
ton V.  St.  George^s  Society,  28  Mich.  261 ;  Osceola  Tribe  v. 
Schmidt,  57  Md.  98 ;  Sperry's  Appeal,  116  Pa.  St.  391;  Ba- 
con Benefit  Societies,  section  81.  It  is  not  one  by-law  or 
some  by-laws  of  which  the  member  must  take  notice,  for 
he  must  take  notice  of  all  which  affect  his  rights  or  inter- 
•  *  ests.  Poultney  v.  Bachman,  31  Hun,  49.  Where,  as  here, 
there  is  an  express  and  clear  reservation  of  the  right  to  amend 
he  is  bound  to  take  notice  of  the  existence  and  effect  of  that 
reserved  power. 

The  power  to  enact  by-laws  is  inherent  in  every  corpora- 
tion as  an  incident  of  its  existence.  This  power  is  a  con- 
tinuous one.     Niblack  Mut.  Ben.  Soc,  section  124.     No  one 
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has  a  right  to  presume  that  l)y-law8  will  remain  unchanged. 
Associations  and  corporations  have  a  right  to  change  their 
by-laws  when  the  welfare  of  the  corporation  or  association 
requires  it,  and  it  is  not  forbidden  by  the  organic  law.  The 
power  which  enacts  may  alter  or  repeal.  Richardson  v,  flb- 
ciety,  58  N.  H.  187  ;  Commonwealth  y.. Mayor,  5  Watts,  152 ; 
St  Patrick's  Society  v.  McVey,  92  Pa.  St.  510. 

The  duly  chosen  and  authorized  representatives  of  the 
members  alone  are  vested  with  the  power  of  determining 
when  a  change  is  demanded,  and  with  their  discretion  courts 
can  not  interfere.  Were  it  otherwise,  courts  would  control 
all  benevolent  associations,  all  corporations,  and  all  frater- 
nities. It  is  only  when  there  is  an  abuse  of  discretion  and 
a  clear,  unreasonable  and  arbitrary  invasion  of  private  rights 
that  courts  will  assume  jurisdiction  over  such  societies  or 
corporations.  With  questions  of  policy,  doctrine,  or  disci- 
pline, courts  will  not  interfere.  Courts  will  compel  adherence 
to  the  charter  and  to  the  purpose  for  which  the  society  was  or- 
ganized, but  they  will  not  do  more.  Stadler  v.  District  Grand 
Lodge,  etc.f  3  Am.  Law  Rec.  589 ;  Ch^ossman  v.  Massachusetts 
Ben.  Ass-n,  143  Mass.  435 ;  Hussey  v.  Gallagher,  61  Ga.  86. 

The  principle  which  rules  here  is  strictly  analogous  to 
those  which  prevail  in  controversies  between  the  oflBcers  and 
members  of  religious  organizations,  and  it  is  well  settled  that, 
in  such  eases,  courts  will  not  control  the  exercise  of  discre- 
tionary powers,  or  direct  the  course  of  action  in  matters  of 
expediency  or  polity.     Dwenger  v.  Geary,  113  Ind.  106. 

To  justify  interference  by  the  courts  and  warrant  the 
overthrow  of  by-laws  enacted  in  the  mode  prescribed  by  the 
by-laws,  it  must  be  shown  that  there  was  an  abuse  of  power, 
or  that  the  later  by-law  is  unreasonable.  It  is  not  enough 
to,  show  that  a  better  or  wiser  course  might  have  been  pur- 
sued, for  it  must  be  shown  that  there  was  an  abuse  of  dis- 
cretion, or  that  the  by-law  is  so  unreasonable  as  to  be  void. 
We  do  not  affirm  that  a  benefit  society  may,  by  a  change  in 
Vol.  117.— 32 
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its  by-laws,  arbitrarily  repudiate  an  obligation  created  by  a 
policy  of  insurance,  but  we  do  affirm  that,  where  a  change 
is  regularly  made  in  its  by-laws,  and  the  motive  which  influ- 
ences the  change  is  an  honest  one  to  promote  the  welfare  of 
the  society,  and  the  members  are  all  given  an  opportunity  to 
avail  themselves  of  the  change,  no  actionable  wrong  is  done 
the  members  or  their  beneficiaries.  It  may  sometimes  hap- 
pen that  the  interests  of  one  individual,  or  of  a  few  indi- 
viduals, may  be  im'paired,  but  .it  is  the  right,  and,  indeed,  it 
is  the  duty,  of  the  society  to  protect  the  interests  of  the  many 
rather  than  of  the  few.  Persons  who  become  members  of 
such  societies  must  take  notice  of  this,  and  one  person  can 
not,  therefore,  demand  that  the  welfare  of  the  society  and 
the  interests  of  the  many  be  sacrificed  for  his  sole  benefit. 

In  the  case  before  us  the  change  from  the  one  plan  to  the 
other  was  not  an  arbitrar}'  or  unreasonable  exercise  of  power, 
nor  was  it  the  repudiation  of  a  debt,  nor  the  destruction  of 
a  vested  right.  It  was  not  unreasonable,  because  it  may  well 
be  that  the  system  of  insurance  originally  adopted,  which 
gave  no  heed  to  age,  was  so  infirm  as  to  be  incapable  of  long 
enduring ;  it  was  not  arbitrary,  because  the  by-laws  reserved 
the  right  of  amendment,  and  a  desire  to  promote  the  welfare 
of  the  society  brought  about  the  change ;  it  was  not  the  re- 
pudiation of  a  debt,  because  the  right  to  the  avails  of  assess- 
ments provided  for  by  the  contract  was  not  taken  away ;  it 
was  not  the  destruction  of  a  vested  right,  because  the  power 
to  amend  was,  as  reserved,  a  part  of  the  contract  from  which 
the  right  of  the  beneficiary  emanated,  and  because,  also,  the 
right  to  enter  the  new  class  was  open  to  all  members  on 
equal  terms. . 

There  was  a  classification,  it  is  true,  according  to  age,  but 
there  was  no  inequality,  because,  as  all  men  know,  it  is  no 
more  than  just  to  require  one  w^hose  life  expectancy  is  brief 
to  pay  a  higher  rate  than  one  whose  age  gives  him,  in  the 
usual  course  of  nature,  a  longer  lease  of  life. 

It  is  to  be  constantly  kept  in  mind  that  the  contract  does 
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not  bind  the  society  to  pay  a  designated  sum  absolutely  and 
at  all  events,  but,  on  the  contrary,  the  contract,  by  its  express 
terms,  limits  the  beneficiary  to  a  specific  fund  derived  from 
assessments.  The  right  of  the  beneficiary,  as  fixed  by  the 
contract,  is  to  receive  the  avails  of  the  assessments.  'Bacon 
Benefit  Societies,  section  453. 

There  is  no  general  fund  from  which  a  loss  can  be  paid. 
All  the  money  available  for  the  payment  of  losses  is  derived 
from  the  assessment  of  the  members  of  the  class  in  which 
the  loss  occurs.  It  is,  therefore,  not  legally  possible  for  a 
beneficiary  in  one  class  to  compel  payment  out  of  funds  de- 
rived from  premiums  or  assessments  paid  by  the  members  of 
another  class.  Each  class  contributes  to  its  own  losses,  but 
not  to  losses  in  other  classes.  Of  this  members  and  bene- 
ficiaries are  bound  to  take  notice,  and  they  can  not,  therefore, 
demand  that  funds  belonging  to  another  class  shall  be  di- 
verted for  their  benefit. 

Beneficiaries  acquire  their  rights  through  the  members.  It 
is  possible  that  in  some  exceptional  particulars  they  may 
have  rights  which  the  membei's  do  not  possess;  but,  in  a  case 
like  this,  where  their  contract  restricts  them  to  a  specific 
fund,  they  certainly  have  no  right  to  demand  payment  out 
of  a  fund  belonging  to  another  class.  Their  right  to  pay- 
ment is  confined  to  the  fund  designated  by  their  contract,  and 
they  can  not,  with  justice,  demand  that  other  funds  shall  be 
appropriated  to  the  payment  of  their  claim.  It  is  enough 
for  us  to  affirm  this  proposition,  and  that  we  may  safely  do, 
both  upon  principle  and  authority,  without  attempting  to  de- 
fine what  greater  rights,  if  any,  the  beneficiary  has  than  those 
of  the  assured. 

We  do  not  doubt  that  both  the  assured  and  the  beneficiary 
have  a  right  that  is  in  its  nature  a  vested  one,  but  it  is  not 
an  unqualified  vested  right ;  on  the  contrary,  it  is  qualified 
and  limited  in  a  great  degree.  It  is  a  right  subject  to  the 
limitations,  conditions  and  restrictions  of  the  charter  and  the 
by-laws,  which  are  factors  of  the  contract.  Masonic  Mutual 
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Benefit  Society  v.  Burkhart,  110  Ind.  189;  Presbyterian  Mu- 
tual Assurance  Fund  v.  AUen,  supra. 

Whatever  the  nature  of  the  right,  it  is  only  such  as  the 
contract  creates,  no  matter  who  becomes  the  party  beneficially 
interested.  The  contract,  with  its  limitations  and  conditions, 
is  the  primary  source  of  the  ri^ht  to  recover.  Supreme  Cbro- 
mandery  v.  Ainsworth,  71  Ala.  436 ;  Byrne  v.  Casey y  70  Tex. 
247. 

As  the  contract,  by  force  of  the  reservation  in  the  by-laws, 
provides  for  a  change  in  the  by-laws,  that  right  exists  as 
against  the  beneficiary,  as  well  as  against  the  assured.  The 
right,  even  if  it  were  conceded  to  be  a  vested  one  in  the 
strictest  sense,  would,  in  the  hands  of  the  beneficiary,  or  an 
assignee,  be  subject  to  the  provision  that  changes  in  the  by- 
laws may  be  made  in  the  prescribed  mode,  since  the  contract 
is  the  source  from  which  all  rights  flow. 

There  remains  one  other  question,  suggested  in  the  early 
part  of  this  opinion,  and  that  is  this:  could  the  plaintiff^  re- 
cover more  than  nominal  damages  for  the  depletion  of  the 
class  to  which  the  assured  belonged,  even  if  it  were  conceded 
that  the  change  constituted  a  breach  of  the  contract?  There 
can  be,  it  seems  clear  to  us,  only  one  answer  to  this  question, 
and  that  is,  the  damages  are  too  remote,  conjectural  and  spec- 
ulative to  form  the  basis  of  a  legal  recovery.  The  result  that 
would  have  followed  had  not  the  system  been  changed  is  a 
mere  matter  of  speculation  and  conjecture.  It  can  not  be 
said  that  if  no  change  had  been  made  there  would  have  been 
no  reduction  in  the  number  of  the  class.  If  the  system 
originally  adopted  was  not  one  (and  this  the  facts  stated  make 
very  probable)  that  would  maintain  itself,  then  the  appellee 
would  have  been  much  worse  off  than  she  is  now.  Whether 
it  could  have  endured  can  only  be  conjectured.  The  dam- 
ages are  both  conjectural  and  remote.  There  is  no  connec- 
tion between  the  change  in  the  system  and  the  depletion  of 
the  class  of  which  Hussey  was  a  member  that  can  be  legally 
said  to  be  proximate  and  natural. 
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The  court  erred  in  sustaining  the  demurrer  to  the  third 
paragraph  of  the  answer;  but  as  the  special  finding  shows 
that  the  appellee  was,  and  is,  entitled  to  a  judgment  for  one 
hundred  and  seventy-three  dollars,  she  will  be  allowed,  if  she 
so  elects,  to  enter  a  remittitur  for  the  proper  amount  within 
ten  days,  and  in  the  event  that  she  does  enter  a  remittitur, 
the  judgment  will  be  affirmed ;  otherwise  the  judgment  will 
be  reversed,  with  instructions  to  overrule  the  demurrer  to  the 
third  paragraph  of  the  answer,  and  to  proceed  in  accordance 
with  this  opinion. 

FUed  March  6, 1889. 


^— 


No.  13,449. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Boney. 

Raii<road. — 0(m8(didalion. — Liability  of  New  Company  for  Antecedent  Debts, — 
Where  a  consolidation  of  railroad  companies  takes  place,  in  pursuance 
of  the  statute,  the  corporation  into  which  the  original  companies  are  sr 
merged  becomes  liable  for  all  the  valid  debts  and  obligations  of  thd 
consolidated  companies,  and  a  judgment  in  personam  may  be  rendered 
against  it  therefor. 

Same. — Execution. —  What  May  Not  be  Sold. — Neither  the  franchise  and  priv- 
ileges of  a  railroad  company,  nor  any  lands,  easements,  or  things  essen- 
tial to  the  existence  of  the  corporation,  or  necessary  to  the  enjoyment 
of  its  franchise,  can  be  sold  on  execution  or  order  of  court  to  satisfy  a 
judgment  at  law  against  it.  AliteTf  as  to  locomotives,  cars  and  other 
personal  property. 

Samxl — Contractor. — Lien, — Enforcement, — A  contractor  for  the  construction 
of  a  road-bed  for  a  railroad  company  acquires,  under  the  statute,  a  lien 
upon  so  much  of  the  road-bed  as  is  constructed  by  him,  which  may  be 
foreclosed ;  but  there  is  no  statutory  provision  for  the  sale  of  the  road 
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as  an  entirety,  or  the  franchise,  or  anything  that  would  destroy  or  im- 
pair the  use  of  the  franchise,  and  while  the  corporation  remains  solvent 
payment  must  be  enforced  out  of  other  property  or  funds  in  such  ap- 
propriate manner  as  a  court  of  equity  may  determine. 

From  the  Porter  Circuit  Court. 

G.  W.  Easley,  G.  W.  Friedley  and  G.  R.  Eldridge,  for 
appellant. 

/.  W.  Youche,  A.  C,  Harris  and  W.  H.  Calkins,  for  ap- 
pellee. 

Mitchell,  J. — This  proceeding  was  instituted  by  Mathi- 
as  Boney  against  the  Louisville,  New  Albany  and  Chicago 
Railway  Company,  the  complaint  being  essentially  in  the 
nature  of  a  creditor's  bill.  Putting  aside  much  irrelevant 
matter  set  up  in  the  pleadings,  the  material  facts  upon  which 
the  questions  for  decision  depend  are  the  following : 

In  September,  1874,  Boney  entered  into  a  written  contract 
with  the  Indianapolis,  Delphi  and  Chicago  Railroad  Com- 
pany, under  which  he  constructed  the  grade,  and  otherwise 
prepared  about  three  miles  of  the  company's  road-bed  in 
Lake  county,  ready  for  the  reception  of  the  ties  and  rails. 
In  February,  1875,  within  the  time  prescribed  by  statute,  he 
gave  notice  of  his  intention  to  hold  a  contractor's  lien  upon 
that  part  of  the  road-bed  which  he  had  constructed,  stating  in 
his  notice  that  a  specified  sum  remained  due  him  for  work 
performed  under  his  contract.  He  subsequently  instituted 
suit  in  the  Lake  Circuit  Court,  and  in  March,  1876,  re- 
covered a  personal  judgment  against  the  railroad  company, 
and  obtained  a  decree  foreclosing  his  lien,  in  pursuance  of 
which  he  afterwards  sold  that  part  of  the  company's  road-bed 
described  in  his  lien  and  decree.  Boney  became  the  pur- 
chaser, the  amount  bid  being  only  a  part  of  the  amount  of 
his  judgment.  Subsequently  other  portions  of  the  company's 
right  of  way  were  levied  upon  to  satisfy  the  balance  of  the 
Boney  judgment,  which  levy  seems  never  to  have  been  re- 
leased, nor  otherwise  disposed  of. 
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After  Bouey  had  acquired  his  lien,  the  franchises  and  prop- 
erty of  the  Indianapolis,  Delphi  and  Chicago  Railroad  Com- 
pany were  sold  in  pursuance  of  a  decree  foreclosing  a  trust 
mortgage  which  had  been  executed  by  the  railroad  company, 
.but  which  was  a  junior  lien  to  that  of  Boney.  The  sale 
resulted  in  the  organization  of  a  ne)v  corporation  called  the 
Chicago  and  Indianapolis  Air  Line  Railroad  Company, 
which  succeeded  to  all  the  rights  of  the  original  corporation. 
Boney  was  not  made  a  party  to  the  foreclosure  suit.  The 
Chicago  and  Indianapolis  Air  Line  Company  completed  and 
put  in  operation  what  was  formerly  known  as  t*he  Air  Line 
road,  from  Indianapolis  to  Chicago,  in  1881,  using  the  old 
right  of  way  through  Lake  county,  including  the  three  miles 
theretofore  constructed  by  the  plaintiff,  and  upon  and  in  re- 
spect to  which  he  had  taken  the  lien  and  the  other  proceedings 
above  mentioned.  Subsequently,  in  the  same  year,  the  cor- 
poration last  above  mentioned  became  consolidated  with,  and 
its  property  and  franchises  incorporated  into,  the  Louisville, 
New  Albany  and  Chicago  Railway  Company,  which  then 
owned  and  operated  a  railroad  from  Louisville  to  Michigan 
City.  This  latter  company  has  since  continuously  owned 
and  operated,  as  part  of  its  system,  what  was  formerly  known 
as  the  Air  Line  road  from  Indianapolis  to  Chicago.  After 
the  consolidation  it  was  adjudged,  in  an  action  to  which  Bo- 
ney and  the  appellant  railroad  company  were  both  parties, 
that  the  former  took  nothing  by  his  purchase  at  the  fore- 
closure sale  made  in  pursuance  of  the  decree  foreclosing  his 
contractor's  lien  above  mentioned.  Thereupon,  in  August, 
1885,  this  suit  was  instituted  by  Boney  in  order  to  establish 
his  claim  against  the  appellant  railroad  company,  and  to  ob- 
tain the  decree  of  the  court  directing  the  sale  of  the  road-bed 
constructed  by  him  and  for  general  relief. 

The  court  found  the  facts  specially,  and  gave  judgment 
that  the  Louisville,  New  Albany  and  Chicago  Railway 
Company  pay  the  plaintiff  the  sum  of  four  thousand  five 
hundred  and  eighty  dollars  within  forty  days  from  the  date 
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of  the  judgment.  It  was  further  ordered  that,  in  default  of 
payment  within  the  time  fixed,  the  sheriff  of  Lake  county 
should,  after  giving  three  weeks'  notice,  sell  the  railroad  of 
the  Louisville,  New  Albany  and  Chicago  Railway  Company, 
"as  the  same  is  now  located,  constructed,  owned,  operated, 
and  controlled,  from  the  city  of  New  Albany,  in  Floyd 
county,  Indiana,  to  Michigan  City,  in  LaPorte  county,  In- 
diana, and  from  the  city  of  Indianapolis,  in  Marion  county, 
Indiana,  to  the  State  line  between  Indiana  and  Illinois,  *  * 
together  with  all  the  rights,  franchises,  privileges  and  im- 
munities of  said  company  connected  therewith  or  incident 
thereto."  From  this  judgment  and  order  of  sale  the  rail- 
way company  prosecutes  this  appeal.  Two  questions  are 
presented  for  decision  :  (1)  Did  the  appellant  railway  com- 
pany become  liable,  so  that  a  judgment  for  the  amount  of  the 
plaintiff's  claim  was  properly  rendered  against  it?  (2)  If  it 
did  become  liable  to  pay  the  plaintiff's  claim,  can  the  order 
directing  the  sheriff  to  sell  all  of  its  property  within  the 
State  of  Indiana,  including  all  the  rights,  franchises  and 
privileges  connected  therewith  or  incident  thereto,  be  main- 
tained ? 

In  respect  to  the  first  question,  it  may  be  said,  an  exam- 
ination of  the  statute  will  disclose  that  ample  provision  is 
made  for  the  consolidation  of  railroad  companies,  but  there 
is  no  express  statutory  declaration  that  the  corporation  into 
which  the  consolidated  companies  become  merged  shall  as- 
sume or  become  liable  for  the  debts  and  obligations  of  the 
original  companies.  The  effect  of  a  statutory  consolidation 
is,  however,  practically  to  dissolve  the  old  corporations  into 
the  new,  which  takes  their  place  and  succeeds  to  all  the 
property,  rights,  franchises  and  privileges  of  the  several 
consolidated  companies. 

While  it  is  an  open  question  in  some  jurisdictions  whether 
or  not,  in  the  absence  of  a  statute,  the  debts  of  the  original 
companies  follow  as  an  incident  of  the  consolidation,  and 
become  by  implication  the  obligations  of  the  new  corpora- 
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tion^  it  is  settled  in  this  State  that  the  act  of  consolidatioD 
involves  an  implied  assumption  by  the  new  company  of  all 
the  valid  debts  and  liabilities  of  the  consolidated  companies. 
Indianapolis,  etc.,  R.  jR.  Co.  v.  Jones,  29  Ind.  465;  Oolum- 
bus,  etc.,  R.  W.  Co.  v.  Powell,  40  Ind.  37 ;  Jeffersonvilh,  etc.^ 
R.  R.  Co.  V.  Hendricks,  41  Ind.  48. 

The  rule  which  the  authorities  support  seems  to  be,  that 
where  one  corporation  goes  entirely  out  of  existence  by  be- 
ing incorporated  into  another,  if  no  arrangements  are  made 
respecting  the  property  and  liabilities  of  the  corporation  that 
ceases  to  exist  the  corporation  into  which  it  is  merged  will 
succeed  to  all  its  property,  and  be  answerable  for  all  its  liabil- 
ities. Thompson  v.  Abbott,  61  Mo.  176;  Mount  Pleasant  v. 
Beckwith,  100  U.  S.  514;  Pullman  Car  Co.  v.  Missouri  Pa- 
cific Co.,  115  U.S.  587. 

After  the  consolidation  the  liability  of  the  new  company 
is  substituted  for  that  of  the  original  companies,  which  have, 
to  all  intents  and  purposes,  ceased  to  exist.  2  Morawetz 
Corp.,  section  955.  There  was  hence  no  error  in  rendering  a 
judgment  in  personam  against  the  Louisville,  New  Albany 
and  Chicago  Railway  Company. 

The  other  feature  of  the  case  presents  a  question  of  much 
greater  diflBculty.  According  to  the  established  rule  of  the 
common  law,  which  controls  the  current  of  modern  authority, 
the  franchises  of  a  corporation,  mere  incorporeal  heredita- 
ments, were  not  subject  to  seizure  and  sale  upon  execution, 
in  the  absence  of  express  statutory  provisions  authorizing 
the  sale,  and  prescribing  the  method  of  transfer.  It  follows, 
as  a  natural  sequence,  that  lands,  easements,  or  things  essen- 
tial to  the  existence  of  the  corporation  and  the  execution  of 
its  corporate  duty,  and  without  which  its  franchise  would 
be  of  no  practical  use,  can  not  be  levied  upon  and  sold  on 
execution  at  law,  so  as  to  detach  them  from  the  franchise 
and  thus  destroy  its  use.  Indianapolis,  etc.,  G.  R.  Co.  v. 
State,  ex  rel.,  105  Ind.  37 ;  Ammant  v.  President,  etc.,  13  S. 
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&.  R.  210 ;  Baxter  v.  Turnpike  Co.,  10  Lea,  488  (4  Am.  & 
Eng.  Corp.  Cases,  134) ;  Herman  Ex.,  section  361. 

Thus  it  his  been  said,  in  effect,  that  the  franchises  and  cor- 
porate rights  of  a  company,  and  the  means  which  are  neces- 
sary to  enable  it  to  maintain  its  existence,  and  subserve  the 
objects  and  purposes  of  its  creation,  are  incapable  of  being 
granted  away  or  transferred  by  any  act  of  the  company, 
without  express  authority,  or  by  any  adverse  process  against 
it.     Susquehanna  Canal  Co,  v.  Bonham,  9  W.  &  S.  27. 

Accordingly,  where,  upon  an  execution  issued  on  a  judg- 
ment recovered  against  a  canal  company,  the  marshal  had 
seized  and  advertised  for  sale  a  toll-house  and  sundry  canal 
locks  and  other  tangible  property,  an  injunction  was  sus- 
tained, the  court  holding  that,  in  the  absence  of  a  statute, 
neither  the  franchise  of  the  company,  nor  any  lands* or  works 
essential  to  the  enjoyment  of  the  franchise,  and  which  could 
not  be  separated  from  it  without  destroying  or  impairing  its 
value,  could  be  sold  on  execution.  Gue  v.  Tide  Water  Canal 
Co.,  24  How.  257 ;  Comngton  Drawbridge  Co.  v.  Shepherd^ 
21  How.  112. 

In  a  recent  case,  in  which  it  appeared  that  a  contractor  had 
recovered  a  judgment  against  a  railroad  company,  under 
which  the  "  right  of  way  to  the  railroad,  so  far  as  the  right 
of  way  has  been  obtained,  and  all  appurtenances  belonging 
to  said  railroad,^'  were  sold  by  the  sheriff  and  conveyed  to 
the  purchaser,  the  Supreme  Court  of  the  United  States  held 
the  sale  void,  saying,  in  effect,  that  the  company  had  no  es- 
tate in  its  right  of  way  capable  of  being  sold  on  execution 
on  a  judgment  at  law,  apart  from  its  franchise  to  own  and 
operate  a  railroad;  that  what  the  company  acquired  was 
merely  an  easement  in  the  land  to  enable  it  to  discharge  its 
function  of  making  and  maintaining  a  public  highway,  the 
fee  of  the  soil  remaining  in  the  grantor.  Moreover,  the 
court  said,  in  substance,  that  it  would  be  clearly  violative 
of  the  policy  of  the  State  under  whose  laws  the  railroad 
company  had  been  organized,  to  permit  a  private  individual 
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to  seize  and  appropriate,  by  means  of  an  execution  sale,  the 
right  of  way  which  had  been  acquired  by  the  railroad  com- 
pany in  pursuance  of  the  purposes  for  which  it  was  organ- 
ized. East  Alabama  R.  W.  Co.  v.  Doe,  114  U.  S.  340;  Free- 
man Ex.  (2d  ed.),  section  179. 

'*  It  may  be  considered  as  settled,  that  a  corporation  can 
not  lease  or  alien  any  fmnchise  or  any  property  necessary 
to  perform  its  obligations  and  duties  to  the  State,  without  leg- 
islative authority.'^  Black  v.  Delaware,  etc,  Canal  Co., 
22  N.  J.  Eq.  130-399.    Thomas  v.  Railroad  Co.,  101  U.  S.  71. 

Although  a  corporation,  in  respect  to  its  cajntal,  may  be 
private,  it  may  have  been  created,  nevertheless,  to  accomplish 
objects  in  which  the  public  have  a  direct  concern,  and  its 
authority  to  acquire  and  hold  property  may  have  been  con- 
ferred upon  it  in  order  that  these  objects  might  be  consum- 
mated. In  such  a  case,  the  corporation  takes  its  franchise, 
together  with  such  property  as  the  statute  enables  it  to  ac- 
quire by  the  exercise  of  the  power  of  eminent  domain,  as  a 
trust  from  the  State,  and  it  can  neither  alien  the  one  nor  the 
othet,  without  special  authority,  nor  can  they  be  seized  and 
sold  by  any  adverse  process  against  it,  unless  express  provi- 
sion to  that  end  has  been  made  by  statute.  Stewai^Vs  Appeal, 
56  Pa.  St.  413;  Richardson  v.  Sibley,  11  Allen,  65. 

Accordingly  it  was  held  that  a  corporation  organized  for 
the  purpose  of  introducing  water  into  a  town  for  the  accom- 
modation of  the  inhabitants,  was,  in  a  certain  sense,  a  corpo- 
ration for  public  purposes,  and  that  its  buildings  and  ap- 
pendages necessary  for  carrying  on  its  operations  were  not 
subject  to  sale  in  the  process  of  enforcing  a  mechanic's  lien 
taken  thereon.     Foster  v.  'Fowler,  60  Pa.  St.  27. 

"  For  the  sake  of  the  public,  whatever  is  essential  to  the 
corporate  functions  shall  be  retained  by  the  corporation. 
The  only  remedy  which  the  law  allows  to  creditors  against 
property  so  held  is  sequestration.  And  that  remedy  is 
consistent  with  corporate  existence,  Avhilst  a  power  to  alien, 
or  liability  to  a   levy  and  sale  on  execution,   would  hang 
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the  existence  of  the  corporation  on  the  caprices  of  the  man- 
agers or  on  the  mercy  of  its  creditors.*^  Plymouth  B.  E,  Go. 
V.  Colwelly  39  Pa.  St.  337  (80  Am.  Dec.  526.) 

While  it  is  true  that  "  the  franchise  to  be  a  corporation  is 
not  a  subject  of  sale  and  tranfer  unless  the  law,  by  some  i)osi- 
tive  provision,  has  made  it  so,  and  pointed  out  the  modes  in 
which  such  sale  and  transfer  may  be  effected,"  and  while  the 
authorities  abundantly  justify  the  statement  that  properly 
acquired  and  held  by  a  corporation  for  the  exclusive  purpose 
of  enabling  it  to  accomplish  the  purposes  of  its  creation  can 
not,  without  like  authority,  be  either  directly  or  indirectly 
alienated,  it  does  not  follow  that  the  creditors  of  such  a 
corporation  are  remediless.  1  Freeman  Executions,  section 
179. 

Railroad  corporations  may  sell  or  mortgage  personal  prop- 
erty, and  the  better  view  of  the  subject  seems  to  be,  that  the 
corporation's  right  voluntarily  to  alienate  property,  and  the 
creditor's  power  to  subject  it  to  the  payment  of  corporate 
debts,  stand  upon  the  same  footing.  Coe  v.  Columbus,  etc,, 
R.  R.  Co.,  10  Ohio  St.  372  (75  Am.  Dec.  518.) 

As  has  been  said,  there  is  a  distinction  between  the  road 
and  structures  immediately  connected  therewith,  and  appli- 
ances afterwards  obtained  for  the  purpose  of  operating  the 
road.  "  The  interest  or  right  of  way  in  the  land  required  for 
the  construction  of  the  road,  the  timber  and  iron  of  the  track, 
and  the  depots  and  structures  for  the  supply  of  wat€r  and  the 
like,  are  said  to  be  part  of  the  realty ;  and  the  road  is  not  re- 
garded as  so  constructed  and  prepared  for  use  until  such 
things  are  affixed."  But  when  the  road  is  thus  constructed 
and  prepared  for  use,  locomotives,  cars  and  other  arti- 
cles and  materials,  some  of  which  are  consumed  in  the  use, 
are  requisite,  and  the  conclusion  is  well  supported  that  these, 
when  not  in  actual  use,  are  liable  to  seizure  and  sale  for  the 
payment  of  debts.  Boston,  etc.,  R.  R.  Co.  v.  Gilmore,  37 
N.'h.  410  (72  Am.  Dec.  336) ;  Pierce  v.  Emay,  32  X.  H. 
484 ;   Coe  v.  Columbus,  etc.,  iJ.  R.  Co.,  supra. 
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The  seizure  and  sale  of  such  property  does  not  confer  any 
right  in  the  franchise  of  the  corporation  or  to  any  of  the 
privileges  of  the  corporation.  It  is  analogous  to  the  case  in 
which  it  appeared  that  the  copyright  of  a  map  had  been  ac- 
quired under  the  act  of  Congress,  and  the  copper-plate  en- 
gravings of  the  author  had  been  seized  and  sold  on  execution ; 
it  was  held  that  the  intangible  right  to  strike  off  and  sell 
copies  of  the  map  was  not  sold.  Stephens  v.  Cady^  14  How. 
528. 

In  all  those  cases  in  which  the  owner  of  an  intangible  right, 
such  as  letters-patent  and  the  like,  might  himself,  voluntarily, 
assign  it,  although  property  of  that  description  is  not  capable 
of  being  seized  and  sold  on  account  of  its  incorporeal  nature, 
it  may,  nevertheless,  be  subjected  to  the  payment  of  the 
owner's  debt  by  a  bill  in  equity.  Ager  v.  Murray ,  105  U. 
8.  126. 

A  court  of  equity,  may  by  its  decree,  compel  the  owner  to 
<jxecute  an  assignment  of  letters-patent,  because  he  is  him- 
self possessed  of  the  power  to  assign.  But  in  the  absence  of 
a  statute  authorizing  it,  a  court  of  equity  can  not  compel  a 
railroad  corporation  to  transfer  its  franchise  or  such  property 
as  is  essential  to  the  exercise  of  its  corporate  obligations,  be- 
cause, in  the  absence  of  such  authority,  the  corporation  could 
not  itself  voluntarily  alienate  or  assign  its  property  of  that 
description. 

The  plaintiff  in  the  present  case  acquired  a  mere  statutory 
Hen  upon  so  much  of  the  road-bed  as  he  had  constructed. 
The  statute  provides  that  the  lien  may  be  foreclosed,  but  it 
makes  no  provision  for  the  sale  of  the  franchise,  or  of  the 
road  as  an  entirety,  or  of  anything  that  would  in  effect  de- 
stroy or  impair  the  use  of  the  franchise. 

The  statutes  regulating  the  construction  and  operation  of 
railroads  within  the  State,  plainly  contemplate  that  the  power 
to  condemn  lands  and  construct  and  operate  railroads  shall  be 
confided  to  railroad  corporations.  There  is  no  provision  by 
which  an  individual  citizen  may  condemn  land  for  railroad 
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purposes,  nor  is  it  contemplated  that  lands  condemned  and 
used  for  such  purposes  may  afterwards  be  sold  out  on  execu- 
tion or  by  order  of  the  court,  and  become  the  property  of  an 
individual,  so  long  as  the  corporation  is  not  dissolved  and 
continues  in  the  use  of  its  franchises  and  property.  The 
statute,  unlike  that  which  authorizes  railroad  companies  to 
execute  mortgages  on  their  property  and  franchises,  gives  the 
contradior  a  lien,  and  nothing  more. 

As  it  appears  in  the  present  case  that  the  debt  remains  un- 
paid, the  lien  affords  the  basis  for  the  exercise  by  a  court  of 
chancery  of  its  flexible  jurisdiction  to  coerce  payment  of  the 
debt.  The  Legislature  doubtless  deemed  it  the  wiser  course 
to  leave  the  method  of  coercing  payment  in  each  case  to  the 
court,  rather  than  to  prescribe  a  method  which  might  be 
suited  to  one  case  and  not  to  another.  '  While  the  corpora- 
tion is  solvent,  with  property  and  officers  and  agents,  subject 
to  the  order  and  process  of  the  court,  within  the  State,  a  court 
of  chancery  can  not  be  without  expedients  for  coercing  pay- 
ment  oat  of  any  money  or  property  which  the  corporation 
itself  might  have  applied  to  that  purpose. 

We  know  judicially  that  the  Louisville,  New  Albany  and 
Chicago  Railway  Company  has  hundreds  of  miles  of  rail- 
road in  operation  in  the  State  of  Indiana.  There  is  no  sug- 
gestion that  the  corporation  is  insolvent.  It  has,  aside  from 
its  franchise  and  fixed  property,  perhaps  many  thousands  of 
dollars'  worth  of  property  within  the  State  which  is  subject 
to  seizure  and  sale  ;  besides,  it  has  many  financial  officers  and 
agents  in  the  State  who  receive  daily  thousands  of  dollars  for 
the  corporation.  All  these  are  subject  to  the  order  and  pro- 
cess of  the  court.  This  is  the  extent  to  which  the  court  can 
go  until  it  appears  that  the  corporation  is  insolvent  and  un- 
able to  pay  its  debts  or  meet  its  current  obligations  and 'lia- 
bilities— unable,  in  fact,  longer  to  discharge  the  duties  resting 
upon  it  as  a  corporation.  In  such  a  case,  doubtless,  a  court 
of  chancery  would  have  the  power  to  take  possession  of  the 
corporate  property  by  means  of  a  receiver  and  wind  up  the 
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corporation  and  sell  its  property.  Upon  that  subject  we  de- 
cide nothing  until  a  case  arises. 

The  conclusion  of  the  whole  matter  in  the  present  case  is, 
that  the  order  of  the  circuit  directing  the  railroad  to  be  sold 
as  an  entirety,  together  with  all  its  franchises,  privileges  and 
immunities  incident  thereto,  was  in  excess  of  the  power  of 
the  court.  So  far  as  cases  relied  on  seem  to  support  a  con- 
trary doctrine  from  that  above  enunciated,  they  are  not 
deemed  applicable  to  the  facts  in  the  present  case.  Dayton, 
etc.,  R.  R.  Co.  V.  Lewton,  20  Ohio  St.  401 ;  Railroad  Co.  v. 
James,  6  Wall.  750. 

The  justice  of  the  case  requires  that,  to  the  extent  that 
the  decree  of  the  court  orders  the  sale  of  the  railroad  of  the 
Louisville,  New  Albany  and  Chicago  Railway  Company,  as 
in  the  decree  specified,  including  its  franchises,  privileges 
•  and  immunities  connected  therewith,  it  should  be  modified 
and  reversed  with  the  costs  of  this  appeal.  So  far  as  the 
decree  orders  and  adjudges  that  the  above  named  railroad 
company  pay  the  plaintifi^  the  sum  therein  named,  it  is 
affirmed,  with  leave  to  take  such  further  steps,  not  inconsist- 
ent with  this  opinion,  as  may  be  deemed  necessary  to  coerce 
payment  of  the  judgment* 

Filed  Maich  6, 1889. 
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Diven  ef  al.  v.  Johnson. 


No.  13,370. 
DiVEN  ET  AL.  V.  JOHNSON. 

CoNTKACT.— PTntt^n  Lease, — Gontemporaneous  Parol  Agreement — Evidence,-- 
Damages. — Counter-Qaim, — In  an  action  by  a  lessor,  alleging  breaches  hj 
the  defendant  of  a  written  contract  of  lease,  which  appears  on  its  face 
to  be  complete,  and  not  dependent  upon,  or  collateral  to,  any  other  con- 
tract, the  defendant  will  not  be  permitted  to  prove,  by  way  of  counter- 
claim or  recoupment,  a  contemporaneous  parol  agreement  by  the  lessor 
to  ditch  the  land  embraced  in  the  lease,  and  damages  resulting  to  him 
from  a  breach  thereof,  as  a  written  contract  can  not  be  thus  yaried  or 
contradicted. 

From  the  Madison  Circuit  Court. 

H.  D.  Thompson  and  W,  S.  Diven,  for  appellants. 
C.  L.  Henry  and  H.  C,  Ryan,  for  appellee. 

Olds,  J. — On  the  9th  day  of  August,  1883,  the  appellants, 
Charles  E.  and  William  S.  Diven,  and  the  appellee,  William 
H.  Johnson,  entered  into  a  written  contract  by  which  Diven 
and  Diven  leased  to  Johnson  certain  real  estate  situate  in 
Madison  county,  and  described  in  the  contract,  for  the  term  of 
one  year  from  March  1st,  1884,  on  the  conditions  stated  in 
the  contract,  which  are  substantially  as  follows :  Johnson  to 
farm,  in  good  farmer-like  manner,  all  of  the  farm,  and  to  put 
in  such  crops  and  kinds  of  grain  as  Diven  and  Diven  may 
direct;  to  keep  fence-corners  and  along  ditches  mowed  clear 
of  weeds  and  bushes;  to  haul  out  all  manure  made  on  the 
farm  as  may  be  directed ;  to  keep  fences  in  good  repair,  and 
to  deliver  to  Diven  and  Diven  one-half  of  all  products  raised 
on  the  farm,  in  the  bushel  or  mow,  at  a  point  not  further 
distant  than  Pendleton ;  Johnson  to  put  wheat  in  such  ground 
as  may  be  directed,  in  autumn  of  1883,  on  same  terms  as 
above  stated ;  Johnson  to  clear  underbrush  out  of  the  orchard, 
trim  trees  and  cultivate  the  ground,  on  same  terms  as  stated ; 
to  have  all  apples  not  otherwise  cared  for  made  into  cider, 
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and  the  pomace  cared  for^  so  that  the  most  vinegar  can  be 
gotten  therefrom,  Johnson  to  have  for  his  share  one-half  of 
all  other  fruits. 

It  is  further  agreed  that  each  partj  to  the  contract  shall 
furnish  an  equal  amount  of  stock  sufficient  for  the  farm,  and 
no  stock  shall  be  kept  on  the  farm  but  partnership  stock, 
except  work-horses  and  milk-cows  for  use  of  the  family,  and 
such  stock  as  Diven  and  Diven  shall  keep  on  their  reserved 
pasture,  the  stock  to  be  cared  for  by  Johnson  from  the  pro- 
ducts of  the  farm  as  may  be  most  advantageous  to  their 
common  interests,  the  proceeds  from  the  stock  to  be  divided 
equally ;  Johnson  to  have  hrs  firewood  as  directed  by  Diven 
and  Diven,  and  not  to  cut  any  timber  except  as  directed ; 
Johnson  to  put  up  all  clover  and  timothy,  and  to  deliver  to 
Diven  and  Diven  one-half  in  mow  as  directed ;  the  stalk 
pasture  to  be  pastured  in  common  or  divided  equally,  as  may 
be  agreed  upon,  and  Johnson  to  gather  all  corn  and  have  all 
pastures  ready  for  use  in  good  season,  not  later  than  January 
1st ;  stalks  to  be  pastured  only  when  ground  is  frozen,  and 
not  later  than  March  1st,  and  should  wheat  be  sown  on  corn- 
ground,  to  be  pastured  only  when  snow  is  on  the  ground,  and 
not  later  than  February  1st ;  Johnson  to  have  the  house  on 
the  farm  for  his  residence,  and  the  barn  on  north  side  of  the 
turnpike,  the  said  Diven  and  Diven  reserving  the  barn  on 
south  side  of  the  turnpike  for  their  own  use ;  Diven  and  Diven 
to  have  the  privilege  at  any  time  of  entering  any  building 
or  any  part  of  the  farm  to  make  any  improvements  they  may 
see  fit  on  any  of  the  buildings  or  grounds,  and  have  the 
right  to  cut  any  wood  or  timber  they  may  desire  and  remove 
it  at  any  time ;  Johnson  to  take  good  care  of  buildings  and 
keep  them  in  as  good  repair  as  they  are  or  may  be  put,  and 
turn  them  over  without  further  notice  March  1st,  1885; 
Diven  and  Diven  to  have  the  right  to  enter  on  land  and  put 
in  wheat,  or  have  it  done,  on  such  ground  as  they  desire,  in 
autumn  of  1884;  Johnson  to  take  no  straw  off  the  farm, 
Vol.  117.— 33 
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and  to  cut  sufficient  fodder  to  feed  all  stock  kept  in  commoD, 
and  to  mow  fence-corners  and  along  ditches  in  July  or  Au- 
gust. It  is  further  agreed  that  all  crops  and  products  shall 
remain  the  property  of  Diven  and  Diven  until  all  conditions 
of  the  contract  are  fully  performed. 

The  appellants,  Diven  and  Diven,  brought  this  suit  against 
appellee,  Johnson,  alleging  several  causes  of  action.  The 
complaint  is  in  four  paragraphs.  The  theory  we  take  of  this 
case  is  that  it  is  only  necessary  to  consider  the  fourth  para- 
graph of  the  complaint  and  the  answer  thereto.  The  fourth 
paragraph  of  the  complaint  declares  upon  the  written  con- 
tract, the  terms  of  which  we  have  stated,  alleging  a  failure  on 
the  part  of  the  appellee  to  farm  the  land  in  a  good,  husband- 
manlike manner,  and  to  mow  the  weeds  and  brush  along  the 
fences  and  ditches  on  the  farm,  and  that  damage  has  resulted 
to  the  appellants  in  the  sum  of  one  thousand  dollars. 

The  defendant  filed  an  answer  in  five  paragraphs.  The  fifth 
paragraph  of  answer  is  addressed  to  the  fourth  paragraph  of 
complaint,  and  is  as  follows :  "  And  for  a  fifth  and  further 
answer  herein  to  the  fourth  paragraph  of  plaintifis'  com- 
plaint, defendant,  by  way  of  counter-claim,  or  recoupment, 
says  that  at  the  date  of  the  execution  of  the  written  contract 
sued  upon  in  said  paragraph,  and  as  a  part  of  the  considera- 
tion for  said  contract,  and  in  addition  to  the  consideration 
stated  therein,  the  plaintifis  entered  into  a  parol  agreement 
with  this  defendant  wherein  and  whereby  they,  the  plaintifife, 
stipulated  and  agreed  with  this  defendant  that  they  would 
ditch  said  real  estate  and  land  set  out  and  described  in  said 
lease,  in  a  good  and  suflBcient  manner,  before  the  time  for 
the  planting  of  corn  for  the  year  1884,  and  the  time  covered 
by  said  lease;  that  if  said  ditching  had  been  done  on  said  land 
as  agreed  upon,  said  land  would  have  been  dry  and  rendered 
much  more  susceptible  of  cultivation,  and  would  have  pro- 
duced much  larger  and  better  crops  than  it  would  in  the  con- 
dition it  was  in  at  the  time  and  date  of  said  lease  and  con- 
tract,  but   that   said    plaintiffs,   wholly    ignoring   the  said 
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covenants,  promises  and  agreements,  and  wholly  failing  and 
refusing  to  so  ditch  said  land  as  they  agreed  to,  this  defend- 
ant was  unable  to  raise  such  crops  on  such  land  as  he  could 
have  done  had  plaintiffs  carried  out  their  said  agreement  and 
caused  said  land  to  be  ditched,  by  reason  of  which  facts  and 
the  promises  aforesaid  this  defendant  was  damaged  in  the 
sum  of  five  hundred  dollars,  and  he  offers  to  recoup,  or  set 
off,  against  any  amount  that  may  be  found  due  plaintiffs  an 
amount  equal  thereto,  and  demands  judgment  for  five  hun- 
dred dollars,  the  residue." 

The  plaintiffs  filed  a  demurrer  to  this  paragraph  of  answer, 
for  the  cause  that  "  said  paragraph  does  not  state  facts  suffi- 
cient to  constitute  a  defence  to  plaintiffs'  complaint,"  which 
demurrer  was  overruled  and  exceptions  reserved  by  the  plain- 
tifls.  Trial  and  verdict  and  judgment  for  defendant.  The 
ruling  of  the  court  on  the  demurrer  is  assigned  as  error,  and 
is  the  first  question  to  be  considered. 

It  is  a  well  settled  principle  that  none  will  controvert,  that 
a  written  contract  can  not  be  contradicted  or  altered  by  parol 
evidence.  But  it  is  sought  in  this  case  to  avoid  this  well  set- 
tled doctrine  by  alleging  that  the  parol  agreement  sought  to 
be  proven  in  this  case  was  an  independent  contract,  which 
constituted  the  basis  of,  and  consideration  for,  the  written 
contract,  and  that  it  does  not  vary  or  change  the  written 
contract. 

Greenleaf,  in  his  work  on  evidence,  vol.  1,  section  275, 
says :  "  When  parties  have  deliberately  put  their  engagements 
into  writing,  in  such  terms  as  import  a  legal  obligation,  with- 
out any  uncertainty  as  to  the  object  or  extent  of  such  engage- 
ment, it  is  conclusively  presumed  that  the  whole  engagement 
of  the  parties,  and  the  extent  and  manner  of  their  undertak- 
ing, was  reduced  to  writing ;  and  all  oral  testimony  of  a  pre- 
vious colloquium  between  the  parties,  or  of  conversation  or 
declarations  at  the  time  when  it  was  completed,  or  afterwards, 
as  it  would  tend  in  many  instances  to  substitute  a  new  and 
different  contract  for  the  one  which  was  really  agreed  upon,  to 
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the  prejudice,  possibly,  of  one  of  the  parties,  is  rejected.  In 
other  words,  as  the  rule  is  now  morie  briefly  expressed,  ^  parol 
contemporaneous  evidence  is  inadmissible  to  contradict  or 
vary  the  terms  of  a  valid  written  instrument/  " 

This  doctrine  is  substantially  laid  down  and  adhered  to 
by  the  decisions  of  our  own  court.  In  the  case  of  Singer 
M'f'g  Co.  V.  Forsyth,  108  Ind.  334,  the  court  quotes 
from  Rutland^s  Case,  5  Coke's  R.  26 :  "  It  would  be 
inconvenient,"  says  Lord  Coke,  "  that  matters  in  writing 
made  by  advice  and  on  consideration,  and  which  finally  im- 
port the  certain  truth  of  the  agreement  of  the  parties,  should 
be  controlled  by  averment  of  the  parties  to  be  proved 
by  the  uncertain  testimony  of  slippery  memory.  And  it 
would  be  dangerous  to  purchasers  and  farmers,  and  all  others 
in  such  cases,  if  such  nude  averments  against  matter  in  writ^ 
ing  should  be  admitted."  And  the  court  adds :  "  Obligations 
which  parties  have  deliberately  entered  into,  and  put  in 
writing,  can  not  therefore  be  pared  down,  taken  away  or 
enlarged  by  parol  evidence."  In  the  same  case  the  court 
also  says :  "  The  rule  that  a  formal  written  contract,  which 
appears  to  be  complete,  will  be  presumed  to  be  the  reposi- 
tory of  the  final  intentions  of  the  parties,  in  regard  to  the 
subject-matter  of  the  agreement,  and  that  it  excludes  proof 
of  any  prior  or  contemporaneous  parol  stipulations  which 
would  contradict  the  writing,  is  abundantly  settled,  and 
should  not,  on  account  of  its  importance,  be  relaxed  in  any 
degree." 

The  case  of  Carr  v.  Hays,  110  Ind.  408,  was  where 
Hays  executed  a  warranty  deed  to  Pet  tit,  and  Pettit  executed 
back  to  Hays  a  contract  agreeing  to  assume  and  pay  twenty- 
one  thousand  and  eighty-one  dollars  to  certain  parties,  and 
that  if  Hays  should  pay  back  to  Pettit  the  said  amount,  with 
ten  per  cent,  interest  thereon,  within  three  years,  then  he 
would  convey  to  said  Hays  a  certain  tract  of  real  estate. 
It  was  sought  in  that  action  to  aver  and  prove,  as  a  further 
consideration  for  the  deed  from  Hays  and  wife,  and  as  a  fiir- 
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ther  inducement  to  Hays  to  execute  said  deed  and  accept 
such  written  contract,  that  Pettit  had  verbally  agreed  with 
Hays  that  he  should  continue  to  occupy  and  have  the  use  of 
the  lands  so  conveyed  for  the  term  of  three  years ;  that  Pet- 
tit  would  furnish  him  five  hundred  yearling  steers  to  be  kept 
by  him  on  the  said  lands  so  conveyed  and  other  lands,  and 
Hays  should  mortgage  the  steers  to  repay  Pettit  for  the 
money  so  paid  for  them ;  and  that  when  said  steers  matured 
and  were  sold,  Hays  should  have  the  excess  over  and 
above  the  repayment  of  the  purchase-money  for  the  steers, 
and  interest,  as  a  compensation  for  his  care  and  management 
of  the  lands. 

The  court  in  that  case  says :  "  Under  the  averments  of 
these  paragraphs  of  complaint,  the  warranty  deed  of  appel- 
lee to  Pettit,  and  the  written  contract  given  by  Pettit  to  ap- 
pellee, were  both  executed  on  the  same  day ;  each  was  the 
consideration  for  the  execution  of  the  other ;  they  both  con- 
stituted parts  of  one  and  the  same  transaction,  and  together 
they  formed  one  and  the  same  contract.  In  this  contract, 
all  oral  negotiations  and  verbal  agreements,  precedent  or 
concurrent,  by  or  between  the  parties  in  relation  to  the  sub- 
ject-matter of  such  contract,  were  completely  merged ;  and 
the  two  parts  of  such  contract,  appellee's  deed  and  the  writing 
executed  by  Pettit  in  consideration  of  such  deed,  became 
and  were  the  exclusive  evidence  of  the  only  covenants  and 
agreements,  of  or  concerning  the  subject-matter  of  such  con- 
tract, by  which  the  respective  parties  ultimately  bound  them- 
selves.'* The  couit  in  that  case  further  says :  "  In  each  of 
these  paragraphs,  it  was  alleged,  as  we  have  seen,  that  Pettit's 
verbal  contract  was  made  as  a  further  consideration  for,  and 
as  an  inducement  to,  the  execution  of  appellee's  deed.  These 
averments  being  true,  it  can  not  be  correctly  said  that  such 
verbal  contract  was,  in  any  legal  sense,  collateral  to  appel- 
lee's deed  or  Pettit's  written  contract  of  assumption,  which 
together  constituted  their  written  contract.  It  is  well  set- 
tled by  our  decisions,  that  such  a  contract  can  not  be  con- 


618  SUPREME  COURT  OF  INDIANA, 


Diven  et  al.  v.  Johnsou. 


trolled,  diminished  or  enlarged  by  any  precedent  or  contem- 
poraneous verbal  agreement  by  or  between  the  parties,  in 
relation  to  the  subject-matter  of  the  written  contract." 

The  principle  enunciated  by  the  authorities  from  which  we 
have  quoted  is  decisive  of  this  case.  The  contract  in  this 
case  appears  to  be  complete  within  itself.  No  suggestion 
arises  out  of  it  that  it  is  dependent  upon,  or  collateral  to,  any 
other  contract  or  agreement,  either  oral  or  written.  It  is,  on 
the  one  hand,  a  lease  by  appellants  to  the  appellee  of  the  real 
estate  described  in  the  lease,  and  as  a  consideration  for  such 
lease  and  use  of  the  land  the  appellee  agrees  to  do  and  per- 
form certain  things,  and  to  deliver  to  appellants  a  stipulated 
share  of  the  crops.  On  the  other  hand,  as  a  consideration  for 
the  things  appellee  is  to  perform,  and  the  share  of  crops  he 
agrees  to  deliver  to  appellants,  appellants  are  to  give  to  him 
the  use  of  the  land  in  the  state  of  cultivation  in  which  it  then 
was.  To  hold  that  the  lessee,  in  a  contract  like  the  one  in 
this  case,  can  allege  and  prove  a  contemporaneous  parol  con- 
tract, affecting  and  changing  the  terms,  consideration  and 
liability  on  the  written  contract,  would  permit  the  lessor,  on 
the  other  hand,  to  allege  and  prove  a  contemporaneous  ver- 
bal contract,  by  which,  as  an  additional  consideration  for  the 
lease,  the  lessee  was  to  purchase  and  keep  a  certain  number 
of  cattle  or  other  stock  for  a  certain  period  of  time,  and  upon 
the  sale  of  the  same  to  pay  to  him  the  net  proceeds  thereof. 
Indeed,  it  would  destroy  the  whole  force,  effect  and  pur- 
pose of  the  written  contract.  There  \YOuld  be  no  purpose 
or  benefit  in  stating  in  the  written  contract  what  either  party 
was  to  do  in  consideration  for  the  use  of  the  land  on  the  one 
hand,  or  for  the  farming  and  cultivating  on  the  other,  as  all 
that  would  be  necessarv  to  avoid  the  effect  of  such  a  written 
contract  would  be  to  aver,  as  an  additional  consideration  for 
the  use  of  the  land,  or  for  the  farming  of  the  land,  that  it  was 
verbally  agreed  at  the  time  that  certain  other  things  were  to 
be  done,  performed  or  paid.  In  this  case  the  verbal  contract 
alleged  is  in  relation  to  the  very  subject-matter  of  the  con- 
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tract.  It  is  one  of  the  matters  that,  if  talked  over  at  the 
time  as  alleged,  and  agreed  upon  by  the  parties,  they  would  nat- 
urally have  inserted  in  the  contract.  It  relates  to  the  lease 
of  the  real  estate,  as  does  the  hauling  out  of  the  manure, 
cutting  weeds  and  brush  along  ditches  and  fences,  and  fire- 
wood for  the  use  of  appellee,  which  are  inserted  in  the  con- 
tract. The  contract  sued  upon  appears  to  be  complete  in 
itself.  There  is  nothing  to  indicate  that  it  is  collateral  to,  or 
dependent  upon,  any  other  contract,  either  oral  or  written, 
and,  in  the  absence  of  fraud  or  mistake,  it  must  be  conclu- 
sively presumed  that  it  contains  the  whole  agreement  of  the 
parties  and  the  manner  and  extent  of  their  undertakings, 
and  it  can  not  be  affected,  altered  or  changed  by  any  prece- 
dent or  contemporaneous  parol  agreement.  In  addition  to 
the  authorities  heretofore  referred  to,  see  Starkie  Evidence, 
(10th  ed.)  top  pp.  648,  665 ;  Welshbillig  v.  Dienhart,  65  Ind. 
94 ;   Wilson  v.  Been,  74  N.  Y.  531. 

We  are  aware  that  some  of  our  decisions,  in  considering 
particular  cases,  have  gone  a  good  ways  in  the  admission 
of  parol  evidence— on  the  theory  that  it  is  admissible  in  such 
cases  to  show  the  consideration  of  the  contract  in  question — 
and  possibly,  carried  to  their  legitimate  extent,  they  would 
support  the  theory  of  counsel  for  the  appellee  and  the  ruling 
of  the  court  below  in  this  case  ;  but  we  are  rather  inclined  to 
limit  than  extend  the  doctrine  as  laid  down  and  applied  in 
the  case  of  Welz  v.  Rhodivs,  87  Ind.  1,  and  to  adhere  to  the 
older  as  well  as  the  more  recent  cases  which  we  have  referred 
to  in  support  of  this  opinion. 

The  court  below  erred  in  overruling  the  demurrer  to  the 
fifth  paragraph  of  answer,  and  for  such  error  the  case  must 
be  reversed. 

The  remaining  errors  assigned  grew  out  of  the  ruling  on  this 
fifth  paragraph  of  answer,  in  admitting  evidence  and  charg- 
ing the  jury  on  the  same  theory  that  the  answer  was  held 
good,  and  therefore  it  is  unnecessary  to  prolong  this  opinion 
by  stating  and  deciding  them,  as  the  theory  we  have  taken  of 
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the  law  in  passing  upon  the  paragraph  of  answer  fully  dis- 
poses  of  the  other  questions,  and  they  will  not  arise  upon 
another  trial  of  the  case. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  sustain  the  demurrer  to  the  fifth  paragraph  of  answer,  and 
for  further  proceedings  in  accordance  with  this  opinion. 

Filed  March  6, 1889. 
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i:«    61         Master  and  Servant. — Safety  cf  PUux  of  Employment, — Duty  of  Employer 

139  4|p  as  to, — It  is  the  datj  of  an  employer  to  use  ordinary  care  and  reasoD- 

117  52o'  able  skill  to  make  safe  the  place  where  he  requires  his  employees  to 

140  668  , 
143    578,              >^ork. 

117  5*20        Same. — Delegation  of  Duties, —  Master^ s  Liability, —  An  employer  can  not 
^^^   '^^  escape  liability  by  delegating  to  another  the  performance  of  the  duties 

\'\  flfi^l  resting  upon  him  in  the  capacity  of  employer. 

117  fiao        Same. — Minor, — Neglect  of  Master, — Necessary  Averments  in  ComplainL — Where 
154   164  a  minor  is  injured  by  reason  of  the  alleged  neglect  of  his  employer,  a 

complaint  by  his  father  for  damages  must  show  one  of  three  things : 
(1st)  That  the  child  was  too  young  to  be  put  to  the  service  he  was  re- 
quired to  perform ;  or  (2d)  that  neither  he  nor  the  plaintiff  had  notire 
or  knowledge  of  the  augmented  danger  caused  by  the  master's  neglect; 
or  (3d)  that  the  master,  knowing  the  age  and  inexperience  of  the  child, 
neglected  to  give  him  the  necessary  warning  and  instruction. 
Same. — Pleading, — Complaint. — Averment  of  Freedom  from  Oon/ributory  Neg- 
ligence.— Effect  of. — An  averment  in  a  complaint  that  the  plaintiff  was 
free  from  contributory  negligence  does  not  show  actionable  negligence 
on  the  part  of  the  defendant. 
Same. — Comj^int, — OulpabU  Negligence. — Averment  as  to, — Such  facts  mu&t 
be  alleged  in  the  complaint  as  affirmatively  show  the  defendant  to  be 
guilty  of  culpable  negligence,  for  otherwise  his  act  is  not  actionable, 
even  if  the  injured  person  was  entirely  free  from  fault. 

From  the  Clav   Circuit  Court. 
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W.  W,  Cartel* f  G.  A,  Knight  and  A.  W.  Knight y  for  appel- 
lant. 

S.  M.  McGregor  and  /.  A.  MoNutty  for  appellee. 

Elliott,  C.  J. — The  complaint  alleges  that  the  minor  son 
of  the  appellee,  sixteen  years  of  age,  was  employed  in  the 
coal  mine  of  the  appellant,  and  that  "  it  became  the  duty  of 
the  defendant  to  constract,  keep  and  maintain  the  entrances, 
avenues,  passages  and  roadways  in  said  mine,  over,  along  and 
through  which  plaintiff's  son  was  required  to  pass,  in  the  per- 
formance of  his  duties  as  a  driver,  in  a  safe  and  secure  con- 
dition ;  but  defendant,  in  disregard  of  its  duty  in  this  respect, 
negligently  suffered  and  permitted  the  roof  in  said  entrances, 
passages  and  roadways,  at;  in  and  around  the  place  where 
plaintiff's  son  was  injured,  to  be  and  become  insecure,  unsafe 
and  in  a  dangerous  condition,  and  negligently  failed  to  secure 
said  roof  at  said  point  by  properly  propping  and  timbering 
the  same^  or  taking  down  the  loose  and  dangerous  portions 
thereof,  notwithstanding  said  defendant  had  notice  and  knowl- 
edge of  the  insecure  and  dangerous  condition  of  such  roof, 
at,  about  and  near  the  place  where  plaintiff's  son  was  injured, 
before  said  rock  and  slate  fell  upon  plaintiff's  son,  by  reason 
of  which  plaintiff's  son  was  injured,"  without  any  fault  on  his 
part  or  that  of  the  plaintiff. 

It  is  established  law  that  an  employer  must  use  ordinary 
care  and  reasonable  skill  to  make  safe  the  place  where  he  re- 
quires his  employees  to  work.  Louisville,  etc.,  JB.  W.Co.  v. 
Sandford,  ante,  p.  265;  Pennsylvania  Co.  v.  Whitcomb,  111 
Ind.  212;  Krueger  v.  Louisville,  etc.,  R,  W,  Co.,  Ill  Ind. 
51  ;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181. 

This  is  a  duty  which  rests  upon  the  employer,  and  which 
he  can  not  delegate.  No  matter  by  whom  the'  duty  is  per- 
formed, the  employer  is  responsible  if  it  is  negligently  per- 
formed and  from  that  negligence  injury  results.  The  em- 
ployer can  not  escape  liability  by  delegating  it  to  an  agent. 
Some  duties  he  may  delegate  and  escape  responsibility,  but 
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duties  resting  upon  him  in  the  capacity  of  an  employer  he 
can  not  delegate  to  another  so  as  to  escape  liability.  Indiana 
Car  Co.  V.  Parker,  supra,  and  cases  cited ;  Krueger  v.  Louii- 
vilky  etc, J  R,  W.  Co.,  supra;  Pennsylvania  Go,  v.  Whitcomb^ 
supra. 

The  complaint  shows  that  it  was  the  duty  of  the  employer 
that  was  negligently  performed,  since  it  avers  that  it  did  not 
make  safe  the  place  where  it  required  its  employees  to  work. 
There  is,  on  the  face  of  the  complaint,  no  question  as  to  the 
right  to  recover  for  the  negligence  of  a  co-employee,  for  the 
duty  shown  is  that  of  the  employer,  and  it  is  one  which  the 
law  commands  the  employer  to  perform.  The  case  of  In- 
dianapolis,  etc.,  R.  W.  Co.  v.  Johnson,  102  Ind.  352,  is  not  in 
point.  The  English  cases  cited  by  counsel  are  no  longer  rec- 
ognized as  authority. 

The  duty  of  the  employer  to  use  ordinary  care  and  skill  to 
make  the  working-place  he  provides  for  his  employees  rea- 
sonably safe,  exists,  no  matter  how  dangerous  may  be  the 
service.  He  does  not  warrant  the  safety  of  the  working- 
place,  but  he  does  undertake  that  he  will  use  reasonable  skill 
and  care  to  make  it  as  safe  as  the  nature  of  the  service  will 
admit.  He  must  do  what  ordinary  care  and  diligence  can 
do  to  make  the  place  reasonably  safe,  and  when  he  has  done 
this  he  has  performed  his  duty,  and  his  employees  assume  all 
the  ordinary  risks  of  the  service,  however  hazardous  that 
service  maybe.  They  do  not,  however,  assume  risks  not  in- 
cident to  the  service,  but  caused  by  the  master's  neglect  of 
duty.  Louisvilhy  etc.,  R.  W,  Co.  v.  Sandford,  supra.  But 
adult  persons  do  assume  all  the  risks  caused  by  the  master's 
negligence,  if,  with  knowledge  of  that  negligence  and  its  con- 
sequences, they  continue  In  the  master's  service,  for  it  then 
becomes  one  of  the  incidental  risks  of  the  employment,  which 
employees  voluntarily  assume.  Louisville,  etc.,  R.  W.  Co.  v. 
Sandford,  supra. 

If  the  person  injured,  in  this  instance,  had  been  of  full 
age,  the  rules  we  have  stated  would  unquestionably  require 
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US  to  hold  the  complaint  bad^  for  the  reason  that  it  does  not 
aver  that  he  did  not  have  notice  of  the  augmented  danger 
caused  by  the  employer's  neglect  of  duty.  If,  therefore,  the 
complaint,  lacking  as  it  does  this  important  averment,  is 
goody  it  must  be  for  the  reason  that  it  alleges  that  the  appel- 
lee's son  was  not  of  full  age.  This,  then,  is  the  question : 
Does  the  averment  of  non-age  dispense  with  the  allegation 
of  the  absence  of  knowledge  on  the  part  of  the  person  in- 
jured by  the  master's  neglect  of  duty  ? 

The  authorities  do  make  a  distinction,  and  with  sound 
reason,  between  children  and  adults.  Persons  of  tender 
years  must  not  be  set  to  work  in  dangerous  places  by  their 
employers,  without  due  warning  and  instruction.  Indeed,  it 
is  not  always  that  warning  and  instruction  will  absolve  the 
master.  Hill  v.  Grust,  55  Ind.  45 ;  Binford  v.  Johiiston,  82 
Ind.  426 ;  Pennsylvania  Co,  v.  Long,  94  Ind.  250 ;  Indian" 
apolisy  eto.y  R.  W,  Co,  v.  PitzeVy  109  Ind.  179;  Atlas  Engine 
Works  V.  Randally  \Q0  Ind.  293;  Railroad  Co.  v.  FoHy 
17  Wall.  553;  Co(mbs  v.  New  Bedford  Cordage  Co.,  102 
Mass.  572;  Sullivan  v.  India  Mfg.  Co.,  113  Mass.  396. 

"  Notice  of  danger,"  says  Dr.  Wharton,  in  discussing  this 
question,  '^  is  not  enough.  The  child  must  have  sufficient 
instruction  to  enable  him  to  avoid  danger."  Wharton  Neg., 
section  216.  Not  very  different  is  the  opinion  of  Mr.  Wood, 
who  says :  "  Bat  in  the  case  of  young  children,  a  mere 
warning  to  the  child  is  not  the  measure  of  the  master's 
duty ;  he  must  instruct  him  as  to  the  methods  of  working 
with  and  about  it,  and  it  is  negligence  per  se  for  him  to  put 
such  a  person  at  work  with  or  in  the  vicinity  of  dangerous 
machinery,  or  to  subject  him  to  any  extraordinary  hazard, 
until  he  has  been  properly  made  to  understand  the  method  of 
using  it,  as  well  as  the  hazards  incident  to  its  use."  Wood 
Master  and  Servant,  section  350: 

The  authorities  to  which  we  have  referred  establish  the 
doctrine  that  the  master's  duty  is  much  broader  in  cases 
where  young  children  are  employed  than  in  cases  where  the 
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employees  are  of  full  age,  but  they  do  not  fully  determine 
the  question  before  us,  for  that  question  is,  whether,  conced- 
ing the  duty  to  exist,  any  breach  is  shown  ?  We  suppose 
it  to  be  clear  that,  when  a  plaintiff  charges  a  defendant  with 
a  negligent  breach  of  duty,  he  must  state  facts  from  which 
actionable  negligence  can  be  inferred,  for  the  general  rule  is 
that  negligence  can  not  be  presumed.  This  general  rale  is 
uniformly  applied  to  employers  and  employees,  and  it  is  pre- 
sumed that  the  employer  has  done  his  duty.  Louisville,  etc., 
R.  W.  Co.  V.  Sandford,  supra;  Pennsylvania  Go,  v.  Whitcamhj 
111  Ind.  212.  This  presumption  is,  in  effect,  a  prima  focit 
case  in  favor  of  the  employer.  Louisville,  etc.,  R.  W,  Co.  v. 
Thompsony  107  Ind.  442.  To  defeat  this  presumption  of  duty 
performed,  it  is  necessary  to  stAte  facts  rebutting  the  pre- 
sumption, otherwise  there  can  be  no  cause  of  action.  A  vio- 
lation of  duty  must  therefore  be  shown,  otherwise  the  com- 
plaint must  be  adjudged  to  be  bad.  This  is  so  because 
culpable  negligence  can  not  be  presumed  in  aid  of  a  com- 
plaint. Toledo,  etc.,  R.  W.  Co.  v.  Brannagan,  75  Ind.  490; 
Indiana,  etc.,  R-.  W.  Co.  v.  Greene,  106  Ind.  279. 

The  averment  that  there  was  no  contributory  negligence 
absolves  the  plaintiff  from  fault,  but  it  does  not  show  action- 
able negligence  on  the  part  of  the  defendant.  It  is  one  thing 
to  show  the  plaintiff  free  from  fault,  and  quite  another  to 
show  the  defendant  in  fault.  The  averment  that  the  plain- 
tiff and  his  son  were  free  from  negligence  is  not  sufficient  to 
cover  the  question  here  presented.  Louisville,  etc.,  R.  W.  Go* 
v.  Sandford,  supra. 

The  question  here  is,  does  the  complaint  show  such  fault 
on  the  part  of  the  employer  as  to  vest  the  employee  with  a 
cause  of  action  ? 

In  order  to  show  the  defendant  guilty  of  an  actionable 
tort,  the  complaint  should  have  averred  one  of  three  things: 
(1st)  That  the  plaintiff's  son  was  too  young  to  be  put  to  the 
service  he  was  required  to  perform;  or  (2d)  that  neither  he 
nor  the  plaintiff  had  notice  or  knowledge  of  the  augmented 
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dauger  caused  by  the  master's  neglect;  or  (3d)  that  the 
master,  knowing  the  age  and  inexperience  of  the  child,  neg- 
lected to  give  him  the  necessary  warning  and  instruction. 

We  can  not  supply  any  of  these  averments  by  intendment, 
for,  as  we  have  seen',  the  presumption  is  that  the  master  was 
not  guilty  of  a  negligent  breach  of  duty.  We  can  not,  upon 
the  facts  stated  in  the  complaint,  presume  that  the  plaintiff's 
son  was  too  young  to  know  the  risks  of  his  employment ;  nor 
can  we  presume  that  he  was  not  qualified  by  age  and  expe- 
rience to  fully  judge  of  the  character  and  hazards  of  his 
service.  Atlas  Engine  Works  v.  Ita.ndall,  100  lud.  293  ; 
Pittsburgh,  etc.,  R.  W,  Co.  v.  Adanis,  105  lud.  151 ;  Louis- 
mlhy  etc.,  R.  W.  Co.  v.  Frawley,  110  Ind.  18  ;  Ciriack  v.  3Ier' 
chants^  Woolen  Co.,  146  Mass.  182  (4  Am.  St.  R.  307). 

We  can  not  say  that  his  age,  experience  and  capacity  were 
not  such  as  to  justify  the  appellant  in  employing  him,  and 
assuming  that  his  capacity  and  experience  were  such  as  to 
charge  him  with  the  assumption  of  the  risks  of  his  service. 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Adams,  supra. 

In  Louisville,  etc.^  R.  W.  Co.  v.  Frawley,  supra,  it  was  said, 
in  speaking  of  the  employment  of  a  minor,  that,  '^  In  such  a 
case,  there  is  held  to  be  an  implied  contract  on  the  part  of 
the  employee  to  take  all  the  risks  fairly  incident  to  the  ser- 
vice, and  to  waive  auy  right  of  action  against  the  employer 
for  injuries  resulting  from  such  risks.  Beach  Cont.  Neg., 
section  8." 

To  take  the  case  out  of  the  operation  of  this  general  rule, 
£icts  must  be  averred  constituting  the  case  an  exception, 
otherwise  the  general  rule  must  prevail.  Indianapolis,  etc., 
R.  W.  Co.  V.  Watson,  114  Ind.  20. 

The  facts  must  be  such  as  affirmatively  show  the  defend- 
ant to  be  guilty  of  culpable  negligence,  for  otherwise  his 
act  is  not  actionable,  even  if  the  injured  person  was  entirely 
free  from  fault.     These  facts  are  here  absent. 

The  appellant  was  not  entitled  to  an  instruction  directing 
the  jury  to  return  a  verdict  in  its  favor.     Counsel,  in  their 
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argument,  assume,  what  can  not  be  granted,  that  the  same  rules 
invariably  apply  to  young  boys  that  apply  to  men.  It  is,  indeed, 
doubtful  whether  the  instruction  should  have  been  given  had 
the  injured  person  been  an  adult;  and  it  is  quite  certain  that, 
considering  the  age  of  the  boy,  it  would 'have  been  error  to 
give  it.  Undoubtedly  all  who  go  into  mines  assume  risks, 
but  the  employer  has  no  right  to  increase  those  risks  by  omit- 
ting to  exercise  reasonable  care  and  diligence ;  on  the  contrary, 
he  is  charged  with  the  duty  of  using  reasonable  care  to  reduce 
as  much  as  the  nature  of  the  business  will  permit  its  risks  and 
dangers.  An  insurer  of  the  safety  of  his  employees  he  is 
not;  but  a  reasonably  prudent  and  careful  manager  of  his 
mine  he  must  be.  Especially  does  this  duty  rest  upon  him 
where  he  takes  into  his  service  young  and  inexperienced  per- 
sons. He  has  no  right,  in  morals  or  in  law,  to  demand  that 
such  persons  shall  suffer  from  his  negligence  and  he  himself 
be  absolved. 

Judgment  reversed,  for  the  reason  that  the  complaint  is 
insufficient. 

Filed  March  5, 1889. 
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Plbadino. — Unoartamty,'-- Motion  to  make  Specific — BraefieR. — The  remedy 
for  want  of  certainty  in  a  pleading  is  bj  a  motion  to  make  it  more  spe- 
cific. 

Same. — Demurrer  to  Answer. — Harmless  Error. — Available  error  can  not  be 
predicated  on  a  ruling  sustaining  a  demurrer  to  one  paragraph  of  ao 
answer  if  the  facts  alleged  therein  are  admissible  in  evidence  under 
another  paragraph  which  remains  in  the  record. 
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Married  Woman. — JudgmerU. — K^oppel. — A  married  woman  is  bound 
by  the  decree  of  a  court  of  competent  jurisdiction,  in  a  suit  in  which 
she  is  a  party,  the  same  as  a /erne  sole, 

QuiETiNO  TiTi«E. — Description. —  Void  Decree. — A  decree  quieting  title  is 
void  if  the  description  of  the  land  can  not  be  ascertained  from  the  rec- 
ord. 

Same. — Defences  Admissible  under  General  Denial. — Hai-mle.vi  Error. — In  a 
suit  to  quiet  title  all  defences  may  be  given  in  evidence  under  the  gen- 
eral denial,  and,  when  it  is  pleaded,  there  is  no  available  error  in  sus- 
taing  a  demurrer  to  special  paragraphs  of  answer. 

From  the  Grant  Circuit  Court. 

A.  Steele,  It.  T,  St,  John  and  H,  Brownlee,  for  appellant. 
R.  W.  Bailey y  for  appellee. 

CoPPEY,  J. — This  was  an  action  in  the  circuit  court  by 
the  appellant  against  the  appellee  to  quiet  title  to  the  real 
estate  described  in  the  complaint^  situate  in  the  original  plat 
of  the  town  of  Marion. 

The  appellee  answered  the  complaint  by  a  general  denial. 
She  also  filed  a  cross-complaint  in  three  paragraphs,  the  first 
of  which  was  afterwards  withdrawn. 

The  second  paragraph  alleges  that  the  appellee,  as  the 
widow  of  James  A.  Stretch,  deceased,  is  the  owner  in  fee 
of  one-third  of  the  real  estate  described  in  the  complaint ; 
that  the  plaintiff  is  in  possession  thereof,  claiming  title 
thereto.  Prayer  that  her  title  be  quieted,  and  that  she  have 
possession. 

The  third  paragraph  alleges  that  the  appellee,  as  the  widow 
of  James  A.  Stretch,  is  the  owner  in  fee  of  the  undivided 
one-third  of  the  land  described  in  the  complaint ;  that  the 
plaintiff  has  been  in  the  possession  of  the  same  for  the  period 
of  ten  years,  renting  the  same  to  third  parties,  from  whom 
he  has  collected  six  hundred  dollars  per  year ;  that  the  rental 
value  of  defendant's  one-third  was  three  hundred  dollars  per 
year,  which  plaintiff  collected  and  converted  to  his  own  use. 
Prayer  for  an  accounting  and  for  partition. 

The  appellant  demurred  to  each  paragraph  of  the  cross- 
complaint,  but  his  demurrer  was  overruled  and  he  excepted. 
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The  appellee  filed  an  amended  first  paragraph  of  cross- 
complaint,  which  alleges,  substantially,  that  the  real  estate  in 
controversy  was  owned  by  James  A.  Stretch,  who  was  the 
husband  of  appellee ;  that  Newton  P.  Stewart  and  Phillip 
Gallagher  obtained  a  judgment  in  the  Grant  Circuit  Court,  in 
May,  1865,  against  the  said  James  A.  Stretch;  that  in  Octo- 
ber, 1865,  Charles  P.  Thompson  et  aL  also  recovered  a  judg- 
ment in  said  court  against  him ;  that  executions  were  issued 
on  both  of  said  judgments  to  the  sheriff  of  Grant  county, 
and  levied  upon  said  land ;  that  said  sheriff  sold  the  same,  on 
the  said  judgment  of  Stewart  and  Gallagher,  to  John  Brown- 
lee  for  the  sum  of  one  thousand  dollars ;  that  said  sheriff 
also  sold  said  land  afterwards,  on  the  judgment  so  recovered 
by  Thompson  et  ai,  to  Davidson  Culbertson  for  the  sum  of 
eighty-five  dollars,  which  last  sale  was  subsequently  set  aside; 
that  the  only  title  the  plaintiff  holds  to  the  laud  in  dispute 
is  by  virtue  of  quitclaim  deeds  from  said  Brown  lee  and  Cul- 
bertson, whose  only  title  was  by  virtue  of  said  sales;  that 
the  plaintiff,  by  virtue  of  said  quitclaim  deeds,  has  been  in 
possession  of  said  land  since  the  year  1868,  and  has  received 
all  the  rents  and  profits  thereof;  that  the  defendant,  at  the 
time  of  the  rendition  of  said  judgments,  was  the  wife  of  the 
said  James  A.  Stretch,  and  continued  so  to  be  until  his  death, 
which  occurred  on  the  20th  day  of  June,  1880.  Prayer  for 
an  accounting,  and  for  a  decree  permitting  appellee  to  re- 
deem. 

The  appellant  answered  these  several  paragraphs  of  the 
appellee's  cross-complaint  by  an  answer  containing  seven 
paragraphs.     The  first  is  a  general  denial. 

The  second  and  fifth  paragraphs  of  this  answer  are  affirm- 
ative answers,  addressed  to  the  second  paragraph  of  the  cross- 
complaint. 

The  third  paragraph  is  addressed  to  the  third  paragraph 
of  the  cross-complaint,  and  alleges,  substantially,  that  in  the 
lifetime  of  James  A«  Stretch  appellant  became  and  still  is  the 
owner  in  fee  of  all  his  interest  in  the  real  estate  in  contro- 
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versy,  upon  judicial  sale ;  that  by  virtue  of  his  title  so  pro- 
cured he  took  possession  of  the  same ;  that  it  is  suitable  for 
a  business  house  only ;  that  at  the  time  he  so  took  possession 
of  the  same  it  ^as  unimproved ;  that  he  has  erected  thereon 
a  brick  building  of  the  value  of  $10,000,  a  part  of  which  im- 
provement was  made  during  the  lifetime  of  the  said  James 
A.  Stretch,  and  part  of  the  same,  of  the  value  of  $1,000,  since 
his  death,  all  of  wliich  improvements  were  made  with  the 
knowledge  and  consent  of  the  appellee ;  that  the  appellant  has 
paid  for  taxes  and  street  improvements  against  said  property 
the  sum  of  $2,000 ;  that  he  holds  a  mortgage  on  said  property, 
executed  by  the  appellee  and  her  husband,  for  [$450,  dated 
July  24,  1864,  which  is  wholly  unpaid.  Prayer  that  in  the 
event  partition  be  awarded  appellee  these  sums  be  taken 
into  account. 

The  fourth  paragraph  is  addressed  to  the  whole  cross- 
complaint,  and  alleges,  in  substance,  that  the  land  in  dispute 
was  conveyed  to  appellee  prior  to  August,  1864;  that  at  the 
time  of  the  conveyance  to  her  Newton  P.  Stewart  and  Phillip 
Gallagher  owned  a  judgment  rendered  against  James  A. 
Stretch  in  the  Grant  Circuit  Court ;  that  at  the  August  term 
of  said  court  for  the  year  1864  said  Stewart  and  Gallagher 
filed  their  complaint  in  said  court  against  the  appellee  and 
her  husband,  the  said  James  A.  Stretch,  praying  that  their 
said  judgment  be  declared  a  lien  on  said  real  estate ;  that  said 
court  in  said  cause  found,  ordered  and  decreed  against  the 
appellee  that  said  land  and  her  interest  therein  be  sold  to 
pay  said  judgment,  and  that  the  same  was  a  lien  thereon  ; 
that  upon  said  decree  said  land  was  sold  by  the  sheriff  of  said 
county  to  John  Brownlee,  who  conveyed  the  same  to  the 
appellant;  that  at  the  spring  term,  1868,  of  said  court  the 
appellant  filed  his  complaint  against  the  said  Jaines  A.  Stretch 
and  the  appellee,  alleging  that  he  was  the  owner  in  fee  of 
said  land,  and  praying  that  his  title  thereto  be  quieted ;  that 
in  said  cause  it  was  duly  adjudged  and  decreed  by  the  court 
Vol.  117.— 34 
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that  neither  of  said  defendants  therein  had  any  right,  title  or 
interest  in  or  to  said  land,  and  that  appellant's  title  thereto 
be  quieted,  and  that  defendants  be  forever  enjoined  from  io 
any  manner  interfering  therewith ;  that  appellee  has  acquired 
no  title  in  or  to  said  real  estate  of  any  kind  or  description 
since  the  rendition  of  said  decree. 

The  sixth  paragraph  is  addressed  to  the  third  paragraph 
of  the  cross-complaint,  and  avers  substantially  the  same  facts 
set  out  in  the  fourth  paragraph  of  the  answer,  with  the  addi- 
tional allegations  that  James  A.  Stretch  purchased  the  land 
in  dispute  with  his  own  funds,  and  had  the  same  conveyed 
to  the  appellee,  who  was  his  wife,  for  the  purpose  of  cheat- 
ing and  defrauding  his  creditors ;  that  said  conveyance  was 
set  aside  at  the  suit  of  Stewart  and  Gallagher  in  the  Grant 
Circuit  Court,  and  said  property  sold  by  the  sheriff  and  pur- 
chased by  Brown  lee,  who  conveyed  it  to  the  appellant. 

The  seventh  paragraph  of  the  answer  to  the  cross-com- 
plaint is  addressed  to  the  complaint  as  a  whole,  and  alleges 
substantially  the  facts  averred  in  the  sixth  paragraph  of  the 
answer. 

The  court  sustained  a  demurrer  to  the  second,  fourth,  fifth 
and  seventh  paragraphs  of  the  answer  to  the  cross-complaint, 
and  the  appellant  excepted. 

The  appellee  filed  a  reply  to  the  third  and  sixth  para- 
graphs of  the  answer  to  the  cross-complaint,  and  the  cause, 
being  at  issue,  was  submitted  to  the  court  for  trial,  without 
the  intervention  of  a  jury.  Upon  the  evidence  adduced,  the 
court  found  for  the  appellee  upon  the  third  paragraph  of  her 
cross-complaint,  and  rendered  a  decree  for  the  sale  of  the 
property  in  controversy,  and  for  the  payment  to  her  of  her 
share  of  the  proceeds  of  the  sale. 

The  appellant  assigns  as  error: 

First  That  the  court  erred  in  overruling  the  demurrer  to 
the  first,  second  and  third  paragraphs  of  the  cross-complaint. 

Second,   That  the  court  erred  in  sustaining  the  demurrer 
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to  the  second,  fourth,  fifth  and  seventh  paragraphs  of  the  an- 
swer to  the  cross-complaint. 

Third.  That  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

We  think  that  each  of  the  paragraphs  of  the  cross-com- 
plaint stated  a  good  cause  of  action.  It  is  true  that  the 
second  paragraph  is  not  as  specific  as  good  pleading  would 
require,  but  the  remedy  for  a  defect  of  that  kind  is  by  mo- 
tion to  make  more  specific,  and  not  by  demurrer.  We  do 
not  think  the  court  erred  in  overruling  the  demurrer  to  the 
cross-complaint. 

As  we  have  seen,  the  second  and  fifth  paragraphs  of  the 
answer  to  the  cross-complaint  were  addressed  to  the  second 
paragraph  of  that  pleading.  As  that  paragraph  was  an 
action  to  quiet  title,  all  defences,  both  legal  and  equitable, 
could  have  been  given  in  evidence  under  the  general  denial, 
which  was  'the  first  paragraph  of  the  answer.  There  was, 
therefore,  no  available  error  in  sustaining  the  demurrer  to 
these  paragraphs.  Annotated  Indiana  Practice  Code,  section 
1070;  Westy.  We8t,S9  Ind.  629 ;  Hogg  v.  Link,90  Ind.  346. 

The  fourth  and  seventh  paragraphs  of  the  answer  to  the 
cross-complaint,  in  our  opinion,  stated  a  good  defence.  A 
married  woman  is  as  much  bound  by  the  decree  of  a  court 
of  competent  jurisdiction  as  a  feme  sole.  Wright  v.  Wrighty 
97  Ind.  444 ;   Gall  v.  Fryberger,  75  Ind.  98. 

But  it  is  claimed  by  the  appellee  that  no  available  error 
was  committed  in  sustaining  the  demurrer  to  these  answers, 
for  the  reason  that  all  the  facts  therein  averred  could  have 
been  given  in  evidence  under  the  third  and  sixth  paragraphs. 
Aft^r  a  careful  examination  of  these  several  answers,  we  are 
inclined  to  adopt  the  contention  of  the  appellee.  There  is 
DO  available  error  in  sustaining  a  demurrer  to  one  paragraph, 
if  the  facts  therein  alleged  can  be  given  in  evidence  under  a 
paragraph  remaining  in  the  answer.  DarreU  v.  Hilligoss, 
etc.,  Q.  B.  Co.,  90  Ind.  264. 

It  is  contended  by  the  appellant  that  the  finding  of  the 
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circuit  court  is  Dot  sustained  by  the  evidence.     In  support 

of  this  contention,  it  is  claimed  that  there  is  no  evidence 

in  the  record  that  James  A.  Stretch  ever  owned  the  land  in 

dispute.     The  record  upon  this  subject  is  very  uncertain. 

The  parties  had  it  in  their  power  to  relieve  this  uncertainty 

by  the  introduction  of  the  deeds  in  evidence^  but  this  thev 

did  not  do.     There  are  some  admissions  in  the  record,  as 

well  as  some  recitals  in  the  decree  setting  aside  the  deed  to 

appellee,  from  which  the  court  might  have  inferred  that  the 

title  to  this  land  was  at  one  time  in  James  A.  Stretch. 

The  appellant  also  introduced  in  evidence  a  decree  of  the 

Grant  Circuit  Court  in  his  favor  against  the  appellee  and 

James  A.  Stretch,  quieting  title,  but  no  land  is  described  in 

this  decree.     The  complaint  upon  which  it  was  based  might 

have  supplied  this  defect,  but  it  was  not  read  in  evidence. 

A  decree  quieting  title  to  land,  unless  the  description  can  be 

ascertained  from  the  record,  is  void. 

We  find  no  error  in  the  record  for  which  the  decree  of  the 

circuit  court  should  be  reversed. 

Judgment  affirmed. 

Filed  March  7,  1889. 
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PABTinON. — CowtUer-Glaim. — l\me  of  Filing. — IVactiee, — If  a  defendant  in 
partition  proceedings  desires  to  set  up  a  claim  for  improvements  made 
and  taxes  paid,  the  better  practice  is  to  file  his  counter-claim  when  he 
files  his  answer,  and  not  after  a  finding  has  been  made  on  the  issue 
joined  on  the  complaint. 

Same. — Sale  and  DiUribution. — The  plaintiff  in  partition  proceedings,  where 


NOVEMBER  TERM,  1888.  533 

Alleman  v,  Hawlej  et  al. 

the  real  estate  is  found  to  be  not  susceptible  of  division,  can  not  be 
required  to  pay  the  defendant  for  his  interest  in  the  property,  or  for  im- 
provements made  or  taxes  paid  by  him  thereon,  as,  in  such  case,  it  is 
the  right  of  the  plaintiff  to  have  the  real  estate  sold  and  his  share  of 
the  proceeds  distributed  to  him. 

Same. — Impraoements. — Taxes, — Where  the  plaintiff  in  an  action  for  parti- 
tion is  the  owner  of  two-ninths  of  the  property,  exclusive  of  improve- 
ments made  thereon  by  the  defendant — who  also  sets  up  a  claim  for 
taxes  paid — such  plaintiff,  upon  the  real  estate  being  ordered  sold  as 
not  susceptible  of  division,  is  entitled  to  receive  from  the  commissioner 
two-ninths  of  the  value  of  the  real  estate,  exclusive  of  the  improve- 
ments, less  costs  adjudged  against  him  and  less  two-ninths  of  the  taxes 
paid  by  the  defendant  on  the  real  estate,  exclusive  of  the  improvements. 

Same. — Improvements  Made  with  Notice  (^  Co-Tcnam^s  Title. — The  right  of  a 
tenant  in  common  to  compensation  for  improvements  made  by  him  is 
not  a  legal  right,  depending  upon  a  statute,  but  is  a  right  enforceable  in 
a  court  of  equity,  and  the  fact  that  the  improvements  were  made  after 
notice  of  the  co-tenant's  title  will  not  defeat  a  recovery. 

From  the  Marshall  Circuit  Court. 

H,  Gorbin,  J.  D.  McLaren  and  E.  O.  Martindalej  for  ap- 
pellant. 

A.  C,  Gapron  and  S.  Parker ,  for  appellees. 

• 

Berkshire^  J. — This  was  an  action  in  partition^  brought 
by  the  appellees  against  the  appellant. 

The  case  was  tried  and  the  court  found  that  the  appellant 
and  appellees  were  tenants  in  common  of  the  real  estate  in 
question^  and  that  the  appellant's  interest  was  seven-ninths, 
and  the  appellees'  each  one-ninth ;  that  the  property  was 
not  susceptible  of  division,  and  that  the  same  ought  to  be 
sold  and  the  proceeds  of  the  sale  divided  among  the  respec- 
tive parties  according  to  their  several  interests. 

After  the  foregoing  finding  had  been  made,  with  leave  of 
the  court  the  appellant  filed  a  counter-claim  asking  that  she 
be  allowed  for  improvements  which  she  had  put  upon  the 
real  estate,  and  for  taxes  paid  by  her  on  account  of  the  same. 

Issue  was  joined  upon  the  counter-claim  and  the  same 
submitted  to  the  court,  and,  at  the  request  of  the  parties, 
the  court  made  a  special  finding. 
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The  course  of  procedure  followed  in  this  case  cau  not  be 
held  to  be  erroneous  in  view  of  former  decisions  of  this 
court,  but  it  is  not  to  be  commended. 

The  appellant  should  have  filed  her  counter-claim  when 
she  filed  her  answer,  then  all  the  issues  to  be  determined  in 
the  case  could  have  been  submitted  to  the  court  and  tried  at 
the  same  time.  It  is  never  satisfactory  to  try  a  case  by 
piecemeal. 

The  appellant  assigns  a  number  of  errors,  but  waives  all 
except  the  fourth  and  fifth,  which  are :  Fourth.  The  court 
erred  in  its  conclusions  of  law.  Fifth.  The  court  erred  in 
overruling  appellant's  motion  for  judgment  upon  the  special 
finding  in  her  favor  for  the  value  of  improvements  made  and 
taxes  paid  by  her,  and  for  an  order  that  these  be  first  paid, 
and  that  the  court  fix  a  time  within  which  payment  should  be 
made,  and  a  time  when  payment  should  be  made  for  the  inter- 
est in  the  real  estate  as  fixed  by  the  court. 

We  may  state  now,  as  well  as  at  any  other  time,  that  the 
court  had  no  power  to  require  that  the  appellees  pay  the  ap- 
pellant for  her  interest  in  the  real  estate  or  for  improvements 
made  and  taxes  paid  by  her.  Elrod  v.  Keller,  89  Ind.  382 ; 
Lane  v.  Taylor,  40  Ind.  495 ;  Freeman  Coten.,  section  509. 

Had  the  property  been  susceptible  of  division,  it  would 
have  been  the  right  of  the  appellees  to  hold  their  interest  in 
severalty ;  as  it  could  not  be  divided,  it  was  their  right  that 
the  property  be  sold  and  their  share  of  the  proceeds  distrib- 
uted to  them.     Sections  1186  to  1208  inclusive,  R.  S.  1881. 

The  special  finding  does  not  state  the  facts  very  clearly, 
and,  taken  in  connection  with  the  conclusions  of  law  and  the 
decree  of  the  court,  the  whole  is  somewhat  ambiguous. 

We  summarize  the  facts  as  follows :  The  real  estate  is  de- 
scribed as  lot  55,  in  the  city  of  Plymouth,  and  was  conveyed 
to  Ann  E.  Hawley  by  warranty  deed  from  Moses  A.  Kid- 
well  on  September  24th,  1855 ;  that  the  said  grantee  was  the 
mother  of  the  appellees  and  the  widow  of  Edgar  Hawley; 
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that,  after  the  execution  of  the  said  deed,  Mrs.  Hawley  in- 
termarried with  Joel  Parker,  and  died  in  the  year  1883. 

During  the  existence  of  said  marriage,  the  said  Ann  E. 
Parker  (Hawley)  and  Joel  Parker  conveyed  the  said  real  es- 
tate to  William  C.  Edwards  for  a  valuable  consideration,  who 
thereafter  conveyed  the  same  to  the  appellant  for  a  valuable 
consideration,  said  last  named  conveyance  having  been  made 
on  the  15th  day  of  March,  1869.  At  the  date  of  their  re- 
spective conveyances  Edwards  and  the  appellant  were  put  in 
possession,  and  the  latter  has  held  exclusive  possession  to  the 
present  time ;  that  the  appellant  has  made  valuable  improve- 
ments upon  said  real  estate  to  the  amount  of  $3,300,  and  that 
the  improvements  so  made  have  enhanced  the  value  of  the  real 
estate  to  the  amount  of  $3,300 ;  that  the  value  of  the  real 
estate  without  the  improvements  is  $700 ;  that  the  appellant 
has  paid  town  and  city  taxes  against  said  real  estate  to  the 
amount  of  $240.85,  and  State  and  county  taxes  to  the  amount 
of  $461.16 ;  the  fair  value  of  the  rents  and  profits  of  the  said 
real  estate,  without  improvements,  is  nothing;  with  improve- 
ment^ since  the  death  of  Mrs.  Parker,  $18  per  month ;  that 
the  appellees  are  the  owners  in  fee  of  an  undivided  one- 
ninth  each  of  the  said  real  estate ;  that  the  same  is  indivis- 
ible, and  can  not  be  divided  without  spoiling  the  whole  lot ; 
that  the  value  of  the  ap{>ellees'  interests  in  the  said  real  es- 
tate, without  improvements,  equals  $155.55,  and  the  interest 
of  the  appellant  equals  $544.45,  and  that  her  improvements 
are  of  the  value  of  $3,300;  that  the  said  Edgar  Hawley  died 
intestate  in  April,  1855,  and  at  the  time  of  his  death  was 
living  on  said  property  with  his  family,  and  held  a  bond  for 
a  deed  to  said  property  from  said  Moses  A.  Kidwell ;  that  no 
deed  was  executed  by  said  Kidwell  for  said  lot  until  after  the 
death  of  said  Hawley ;  that  said  Ann  E.  Parker  was  the 
guardian  of  the  persons  and  estates  of  the  minor  children  of 
the  said  Hawley,  the  appellees,  and  otie  other,  Mary  I.  Haw- 
ley, and  as  such  guardian,  under  the  order  of  the  Marshall 
Common  Pleas  Court,  sold  the  undivided  two-thirds  of  said 
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real  estate  to  the  said  Joel  Parker,  which  sale  was  confirmed 
and  the  title  thereby  vested  in  him ;  that  the  said  Edwards 
and  the  appellant  had,  at  and  before  their  respective  pur- 
chases, only  such  constructive  notice  of  said  guardian's  pro- 
ceedings as  was  given  by  the  records  of  the  Marshall  Com- 
mon Pleas  Court. 

The  conclusions  of  law  are : 

^^ First.   That  said  lot  55  be  sold. 

"^Second.  That  the  proceeds  of  the  sale  be  divided  as  fol- 
lows :  Seven-ninths  to  Julia  A.  Alleman,  to  which  shall  be 
added  two-ninths  of  all  taxes  accrued  since  October,  1883, 
and  which  said  Julia  A.  Alleman  has  paid,  with  six  per  cent, 
interest  on  this  last  item." 

The  proper  exception  was  reserved  to  the  conclusions  of 
law,  and  thereafter  the  court  rendered  judgment  that  the  ap- 
pellees were  the  joint  owners  of  the  undivided  two-ninths  of 
said  real  estate,  and  the  appellant  the  owner  of  the  undivided 
seven-ninths  thereof,  and  that  the  same  be  sold  as  lands  are 
sold  on  execution,  one-third  of  the  purchase-money  to  be 
paid  in  cash,  one-third  in  six  months  and  the  remaining  one- 
third  in  twelve  months  from  the  date  of  sale. 

It  was  further  ordered  that  Samuel  Parker  be  appointed  a 
commissioner  to  make  said  sale,  and  when  the  proceeds  were 
collected  and  costs  paid  in  the  manner  therein  directed,  that 
the  commissioner  make  distribution  to  the  parties  according 
to  their  several  interests,  except  that  the  defendant  should 
receive,  in  addition  to  her  share,  the  amount  of  all  taxes  paid 
by  her  on  said  real  estate  since  October,  1883. 

From  the  facts  found,  and  the  conclusions  of  law  and  the 
decree  rendered,  it  is  impossible  to  tell  whether,  in  making 
the  distribution,  it  was  the  duty  of  the  commissioner,  after 
payment  of  costs  and  the  amount  to  be  paid  to  appellant  on 
account  of  taxes  paid  by  her,  to  pay  to  the  appellees  two- 
ninths  of  the  remainder,  or  to  pay  to  them  $155.55,  less  two- 
ninths  of  the  whole  amount  adjudged  to  be  due  the  appellant 
on  account  of  taxes  paid  by  her.    Either  conclusion  is  wrong. 
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It  is  found  that  the  real  estate  and  improvements  are  worth 
$4,000;  the  improvements,  $3,300,  and  the  real  estate,  with- 
out the  improvements,  $700. 

The  order  should  have  been  that  the  appellees  were  the  own- 
ers of  two-ninths  of  the  real  estate,  as  valued,  independent  of 
the  improvements,  and  the  appellant  of  the  remainder,  includ- 
ing the  improvements,  or  that  the  appellees  were  the  owners  of 
■^j^  of  the  property,  with  the  improvements,  and  the  appel- 
lant of  1^  thereof;  that  the  real  estate  be  sold,  and  that  out 
of  the  proceeds  of  said  sale  -^^  of  the  proceeds  thereof  be 
paid  to  the  appellees,  less  the  costs  adjudged  against  them, 
and  less  -^^  of  the  taxes  adjudged  to  be  due  to  the  appel- 
lant, and  that,  after  payment  of  the  costs  adjudged  against 
the  appellant,  the  remainder  be  paid  to  her. 

The  following  authorities  sustain  this  conclusion  :  Carver 
V.  Ooffman,  109  Ind.  647  ;  Elrod  v.  Keller ^  supra;  Dean  v. 
(yMeara,  47  111.  120;  Kurtz  v.  Hibner,  55  111.  514;  Moore 
V.  Williamson,  10  Rich.  Eq.  323 ;  1  Story  Eq.  Jur.,  section 
655 ;  Scott  v.  Guernsey,  48  N.  Y.  106 ;  Conhlin  v.  Conldin,  3 
Sandf.  Ch.  64;  Martindale  v.  Alexander,  26  Ind.  104. 

The  improvements  enhanced  the  value  of  the  property 
$3,300.  Had  the  property  been  susceptible  of  division,  and 
so  situated  that  two-ninths  of  the  lot  could  have  been  set 
off  to  the  appellees,  independent  of  the  improvements, 
this  would  have  been  done.  This  is  no  longer  an  open 
question. 

We  can  not  imagine  how  the  mere  fact  that  the  property 
was  not  susceptible  of  division  can  enlarge  the  interests  or 
rights  of  the  appellees,  nor  can  we  imagine  how  it  would  be 
inequitable  to  make  distribution  of  the  proceeds  arising  from 
the  sale  of  the  property,  as  we  have  herein  indicated. 

We  do  not  think  the  question  as  to  whether  the  appellant 
had  notice  of  the  appellees'  title  when  the  improvements 
were  being  made  is  one  of  importance.  The  appellant 
was  a  tenant  in  common  with  the  appellees,  and  held  by  far 
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the  largest  interest  in  the  property^  and  had  the  right  to 
make  improvements^  if  made  in  good  faith  and  for  the  bet- 
terment of  the  property. 

But,  independent  of  what  we  have  stated^  it  appears  from 
the  special  finding  that  the  appellant  paid  a  valuable  consid- 
eration for  the  property,  received  her  conveyance  and  made 
the  improvements  without  any  actual  notice  of  the  title  or 
claim  of  the  appellees. 

The  conclusion  at  which  we  have  arrived  is  not  in  conflict 
with  what  is  ruled  in  the  case  of  By^yan  v.  Ulandy  101  Ind. 
477,  referred  to  in  the  brief  of  counsel  for  the  appellees. 

That  was  a  case  where  the  Ulands  successfully  maintained 
an  action  against  Bryan  to  quiet  their  title  to  certain  real 
estate,  and  thereafter  the  latter  sought  compensation  for  his 
improvements,  under  the  statute  for  the  benefit  of  occupy- 
ing claimants.  In  that  case  it  appeared  that  Bryan  and 
those  under  whom  he  claimed  purchased  the  real  estate  and 
made  the  improvements  with  full  notice  of  the  rights  of  the 
Ulands.  His  proceeding  necessarily  failed,  for  the  reason 
that  the  statute  upon  which  his  right  to  compensation  de- 
pended, by  its  very  terms,  was  limited  in  its  operation  to 
purchasers  making  improvements  in  good  faith.  Section 
1074,  R.  S.  1881. 

The  appellant's  right  to  compensation  for  her  improve- 
ments is  not  a  legal  right,  depending  upon  a  statute,  but  is  a 
right  resting  u{)on  equitable  principles,  and  one  which  a 
court  of  equity  will  enforce. 

The  judgment  is  reversed,  and  the  court  below  is  directed 
to  render  a  decree  in  accordance  with  this  opinion. 

Judgment  against  the  appellees  for  costs. 

Filed  March  7, 1889. 
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Pleading. — Demurrer. — Harmless  Error. — There  is  no  available  error  in 
overraling  a  demurrer  to  an  insufficient  paragraph  of  cross-complaint, 
where  no  relief  is  granted  the  cross-complainant  under  that  para- 
graph. 

Statute  op  Limitations.  —  Quieting  7\ile.  —  An  answer  pleading  the 
fifteen  years  statute  of  limitations  in  bar  of  a  suit  to  quiet  title  to  real 
estate  in  good. 

Same. — Ooverture. — Infancy. — A  reply  of  coverture  to  an  answer  pleading 
the  statute  of  limitations  in  bar  of  a  suit  to  quiet  title  is  bad ;  so  is  a 
reply  of  the  plaintiff's  infancy  when  the  cause  of  action  accrued,  mar- 
riage during  non-age  and  continued  coverture. 

Same. — Adverse  Possession. — Neither  a  suit  to  quiet  title  nor  an  action  for 
partition  can  be  maintained  by  plainti£&,  the  youngest  of  whom  is 
thirty- five  years  old,  where  it  appears  that  the  defendants  and  their 
grantors  have  been  in  the  exclusive  and  continuous  possession  of  the 
real  estate  for  more  than  twenty  years,  under  a  claim  of  title,  as  in  such 
case  both  proceedings  are  barred. 

Same. — Non-Bestdenee  of  Plaintiff. — Running  of  Statute  Against  not  Stayed. — 
The  running  of  the  statute  of  limitations  against  a  plaintiff  is  not 
stayed  during  the  time  he  may  be  a  non-resident  of  this  State.  Smith 
▼.  Wiley,  21  Ind.  224,  overruled. 

From  the  Washington  Circuit  Court. 

S.  B,  Voyles  and  H.  Morris,  for  appellants. 

J,  A.  Zaring,  M.  B.  Hottel  and  J.  iJ.  Funk,  for  appellees. 

Olds,  J. — The  appellants,  the  plaintiffs  below,  brought 
this  action  by  first  filing  a  complaint  in  one  paragraph,  alleg- 
ing that  they  were  the  owners  of  certain  real  estate,  describ- 
ing the  same ;  that  the  defendants  were  asserting  title  to  said 
real  estate,  but  that  their  claim  was  unfounded  and  wrong- 
ful, and  constituted  a  cloud  upon  their  title;  prayer  for  a 
judgment  quieting  their  title. 

On  this  paragraph  of  complaint  issues  were  formed,  de- 
murrers filed  to  pleadings,  and  exceptions  reserved  to  the 
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rulings  of  the  court  on  the  demurrers.  After  the  case  was 
at  issue  on  this  paragraph  of  complaint^  a  second  paragraph 
of  complaint  was  filed  for  partition  of  the  real  estate,  being 
the  same  real  estate  described  in  the  first  paragraph.  Upon 
the  filing  of  the  second  paragraph^  the  parties,  plaintiffs  and 
defendants,  entered  into  a  written  contract,  which  was  filed 
in  the  cause,  agreeing  that  all  evidence  which  would  be 
proper  under  any  answer,  cross-complaint  or  reply  which 
might  be  filed  should  be  admitted  under  the  general  denial, 
but  expressly  agreeing  that  no  objection  or  exception  taken 
and  reserved  in  forming  the  issues  on  the  first  paragraph  of 
complaint  should  be  waived. 

The  exceptions  taken  to  the  rulings  of  the  court  were  taken 
when  there  was  no  second  paragraph  of  complaint  on  file, 
and  are  considered  without  any  reference  to  the  second  par- 
agraph. 

The  third  paragraph  of  the  pleading  filed  by  the  defend- 
ants is  in  the  nature  of  a  cross-complaint,  and  is  demurred 
to  as  such,  for  the  reason  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  plaintiffs. 

The  plaintiffs  claim  title  through,  and  as  heirs  of,  one 
George  W.  Royse,  deceased.  The  third  paragraph  of  cross- 
complaint  admits  title  to  have  been  in  Royse,  and  alleges 
that  Royse,  in  1851,  sold  the  real  estate  to  one  Horner,  who 
paid  the  purchase-price  and  took  a  bond  from  Royse  by 
which  Royse  agreed  to  convey  the  same  to  Horner;  that 
Royse  became  insane,  and  one  McCrary  was  duly  appointed 
guardian  of  said  Royse;  that  Horner  sold  and  assigned 
his  bond  for  said  real  estate  to  Amos  Bradberry,  and  said 
Bradberry  brought  suit  against  said  McCrary,  guardian, 
and  said  guardian  appeared  to  said  action,  and  such  proceed- 
ings were  had  that  the  court  ordered  said  guardian  to  convey 
said  real  estate  to  said  Bradberry ;  that  in  pursuance  of  said 
order  of  the  court,  said  guardian  did  convey  said  real  estate 
to  Bradberry,  and  Elizabeth  Royse,  wife  of  said  George  V. 
Royse,  joined  in  said  conveyance ;  that  Bradberry  sold  said 
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real  estate^  together  with  other  lands,  to  James  Turnbaugh, 
and  Bradberry  and  wife,  in  1861,  executed  to  said  Turn- 
baugh a  deed  intending  to  convey  said  real  estate,  but  by 
mutual  mistake  of  grantors  and  grantee  to  said  deed,  and  of 
the  scrivener  drawing  the  same,  said  real  estate  described  in 
the  complaint  was  omitted ;  that  Turnbaugh,  in  pursuance 
of  said  purchase,  took  possession  of  said  real  estate,  imme- 
diately after  said  purchase  and  conveyance,  as  owner  in  fee 
simple,  and  held  possession  of  the  same  until  his  death ;  that 
the  defendant  Jane  Turnbaugh  is  the  widow,  and  the  defend- 
ant Samuel  Turnbaugh  is  the  son,  of  said  James  Turnbaugh, 
and  that  said  defendants  now  hold  possession  of  said  real 
estate,  and  claim  title  to  the  same  as  the  legal  heirs  of  James 
Turnbaugh,  deceased,  and  by  purchase  from  his  other  legal 
heirs;  that  defendants,  and  those  under  whom  they  claim 
title,  have  paid  the  taxes  on  said  real  estate  for  twenty  years, 
and  have  made  improvements  on  said  land  to  the  amount  of 
$2,500.  There  is  also  an  allegation  that  said  Royse  was 
notified  of  the  pendency  of  said  proceedings  against  his 
guardian.  Prayer  for  the  correction  of  the  deed  from  Brad- 
berry  and  wife  to  James  Turnbaugh,  and  for  judgment  in 
behalf  of  the  cross-complaints  and  for  all  proper  relief. 

This  paragraph  of  cross-complaint  seeks  to  show  title  in 
the  defendants  through  George  W.  Boyse  by  alleging  facts 
which  constitute  a  valid  judgment  and  order,  by  the  Washing- 
ton Court  of  Common  Pleas,  for  the  conveyance  of  said  real 
estate  by  McCrary,  the  guardian  of  Boyse,  to  Bradberry,  and 
a  conveyance  by  said  guardian  to  Bradberry,  in  pursuance 
of  said  order,  which  vested  the  title  of  said  Boyse  in  Brad- 
berry, and  afterwards  a  conveyance  by  Bradberry  to  James 
Turnbaugh.  It  is  contended  by  counsel  for  appellees  that  the 
judgment  was  invalid,  for  the  reason  that  it  is  not  shown  that 
Boyse,  the  insane  person,  was  served  with  process,  and  that 
it  appears  that  McCrary,  his  guardian,  voluntarily  appeared, 
and  that  such  appearance  was  unauthorized. 

The  rule  is,  that  when  it  does  not  appear  affirmatively  that 
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notice  was  not  issued^  but  it  does^ppear  that  jurisdiction  was 
assumed  and  a  final  judgment  rendered  by  a  court  of  general 
jurisdiction,  jurisdiction  will  be  presumed.  Siina  v.  Gay,  109 
Ind.  501. 

This  case  presents  to  some  extent  a  different  question  than 
if  the  pleading  was  silent  upon  the  question  of  the  manner  in 
which  the  court  took  jurisdiction,  for  the  pleading  attempts  to 
set  out  the  facts  as  to  the  manner  in  which  the  court  took 
jurisdiction.  But  it  is  not  necessary  to  decide  the  question. 
As  will  be  hereafter  seen,  there  was  no  substantial  error  com- 
mitted, even  if  this  paragraph  was  not  sufficient  to  show  a 
valid  judgment,  as  the  court  finds  against  the  appellees  on  the 
questions  of  service  and  the  authority  of  McCrary  to  act  as 
guardian,  and  no  relief  was  granted  appellees  under  this  par- 
agraph of  cross-complaint. 

The  second  error  assigned  is  the  overruling  of  the  demur- 
rer to  the  second  additional  answer.  This  paragraph  of  an- 
swer pleaded  the  fifteen  years  statute  of  limitations.  This 
was  a  good  answer  to  the  only  paragraph  of  complaint  then 
in  the  case,  which  was  to  quiet  title.  Caress  v.  Foster,  62 
Ind.  145;  Murphy  v.  Blair,  12  Ind.  184. 

The  third  error  assigned  is  the  sustaining  of  the  demurrer 
to  the  first  paragraph  of  appellant  Butler's  reply,  which  is  a 
plea  of  coverture  in  reply  to  the  second  paragraph  of  answer, 
setting  up  the  twenty  years  limitation.  The  demurrer  was 
properly  sustained.     Rosa  v.  Prather,  103  Ind.  191. 

The  fourth  fjrror  assigned  is  the  sustaining  of  the  demurrer 
to  the  third  paragraph  of  reply  of  appellant  Butler  to  the  sec- 
ond paragraph  of  answer.  This  reply  alleged  that  appellant 
was  an  infant  at  the  time  her  cause  of  action  accrued,  that  she 
intermarried  with  Mr.  Butler  before  she  arrived  at  the  age 
of  twenty-one  years,  and  has  ever  since  remained  his  wife. 
The  reply  was  addressed  to  the  second  paragraph  of  answer, 
setting  up  the  twenty  years  limitation  as  a  bar  to  the  action. 
This  paragraph  of  reply  was  also  bad,  and  the  demurrer  was 
properly    sustained.     Richardson  v.   Pate^   93    Ind.   423; 
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Wright  v.  Wright,  97  Ind»  444 ;  Rosa  v.  Praiher,  supra; 
Wright  v.  Kleyla,  104  lud.  223 ;  Barnett  v.  Harshbarger, 
105  Ind.  410. 

The  fifth  error  assigned  is  in  sustaining  the  demurrer  to  the 
fourth  paragraph  of  reply,  which  is  the  same  as  the  third 
paragraph  of  reply,  and  there  was  no  error  in  the  ruling. 

The  sixth  error  assigned  is  upon  the  conclusions  of  law 
stated  by  the  court  on  the  facts  found. 

The  court  found  that  George  W.  Royse,  the  father  of  the 
plaintiffs,  was  the  owner  of  the  real  estate ;  that  he  was  in- 
sane, and  that  his  wife  attempted  to  dispose  of  the  real  estate 
to  one  John  S.  Horner  by  written  contract ;  that  Horner  as- 
signed the  contract  to  Bradberry ;  that  Bradberry,  in  Jan- 
uary, 1855,  filed  a  petition  in  the  Washington  Court  of  Com- 
mon Pleas,  making  one  McCrary,  as  guardian  of  said  Royse, 
defendant,  in  which  petition  Bradberry  set  up  the  ex- 
ecution of  said  contract  for  the  sale  of  said  real  estate  by  said 
George  W.  Royse,  and  asked  for  an  order  directing  and 
authorizing  the  guardian  to  convey  the  same  to  him ;  that 
McCrary  entered  an  appearance  to  said  action  without  the 
service  of  any  process  whatever,  either  upon  himself  or  said 
George  W.  Royse  ;  that  McCrary  was  not  the  duly  appointed 
guardian  of  Royse,  nor  had  Royse  been  adjudged  insane,  but 
McCrary  acted  as  such  guardian  at  the  request  of  Bradberry 
and  the  direction  of  the  court ;  that  an  order  was  made  in 
safd  cause  by  said  court  appointing  McCrary  commissioner, 
and  ordering  him  to  convey  said  real  estate  to  Bradberry, 
which  he  did,  in  pursuance  of  said  order,  and  Bradberry  was 
put  in  possession  of  said  real  estate,  and  held  possession  of 
the  same  until  he  sold  the  same  to  James  Turnbaugh ;  that 
said  George  W.  Royse  died  in  1856  or  1857,  intestate,  and 
was,  at  the  time  of  his  death,  of  unsound  mind ;  that  he  left 
surviving  him  his  widow,  Elizabeth,  and  the  following  named 
children  :  Joseph,  Henry,  Francis,  George  W.  and  Martha 
Royse ;  that  Martha  afterwards  intermarried  with  William 
Butler ;  that  the  estate  of  George  W.  Royse,  deceased,  did 
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not  exceed  $300;  that,  on  December  27th,  1860,  the  widow, 
Elizabeth  Royse,  Joseph  Royse,  Henry  Royse  and  Francis 
Royse  conveyed  said  real  estate  by  deed  of  quitclaim  to  James 
Turnbaugh,  and,  on  January  1st,  1861,  Amos  Bradberry  and 
wife  conveyed  said  real  estate  by  deed  of  general  warranty 
to  James  Turnbaugh,  who  took  possession  of  said  real  estate, 
claiming  to  be  the  sole  owner  thereof,  and  held  exclusive 
possession  until  his  death ;  that  said  James  Turnbaugh  left 
surviving  him  said  Jane  Turnbaugh,  his  widow,  and  Samuel 
Turnbaugh,  his  son,  and  one  of  his  heirs  at  law  ;  that  since 
the  death  of  said  James  Turnbaugh  the  defendants  and  other 
heirs  of  said  James  Turnbaugh  have  been  in  the  sole  and 
exclusive  possession  of  said  real  estate,  claiming  title  thereto 
as  the  widow  and  heirs  of  said  James  Turnbaugh ;  that  said 
James  Turnbaugh,  in  his  lifetime,  and  his  heirs  since  his 
death,  have  made  valuable  and  lasting  improvements  on  said 
real  estate,  of  the  value  of  $1,500;  that  neither  of  the  plain- 
tiffs has  ever  been  in  possession  of  said  real  estate ;  that 
George  W.  Royse,  plaintiff,  w^as  born  in  May,  1846,  and 
Martha  Butler,  plaintiff,  was  born  in  1848;  that  Martha 
intermarried  with  William  Butler,  June  12th,  1863,  and  since 
her  marriage  has  not  been  a  resident  of  the  State  of  Indiana. 

Upon  these  facts  the  court  stated  as  conclusions  of  law  that 
the  plaintiffs  are  not  entitled  to  recover  upon  their  complaint, 
nor  are  they  entitled  to  have  partition  of  said  real  estate. 

These  findings  of  facts  show  the  defendants,  and  those  un- 
der whom  they  claim  title,  to  have  been  in  the  sole  and  ex- 
clusive possession  of  said  real  estate,  claiming  to  be  the  sole 
owners  of  the  same,  from  January  1st,  1861,  up  to  the  com- 
mencement of  this  suit,  August  24th,  1885,  over  twenty-four 
years,  and  that  the  youngest  of  these  plaintiffs  arrived  at  the 
age  of  twenty-one  years  sixteen  years  before  this  suit  was 
commenced.  Under  this  state  of  facts  the  action  was  barred 
long  before  the  institution  of  this  suit.  It  is  urged  bv 
counsel  for  appellants  that  appellant  Butler,  having  been  a 
non-resident  of  the  State  of  Indiana  since  1863,  is  not  subject 
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to,  or  bound  by,  the  statate  of  limitations  of  this  State.  We 
can  not  concur  with  this  theory. 

The  statute  of  limitations,  section  293,  R.  S.  1881,  is  as 
as  follows:  ''The  following  actions  shall  be  commenced 
within  the  periods  herein  prescribed,  after  the  cause  of  ac- 
tion has  accrued,  and  not  afterward.'^ 

The  sixth  subdivision  reads :  "  Sixth.  Upon  contracts  in 
writing  other  than  those  for  the  payment  of  money  on  judg- 
ments of  courts  of  record,  and  for  the  recovery  of  the  posses- 
sion of  real  estate,  within  twenty  years.^^ 

Section  294  reads :  "  All  actions  not  limited  by  any  other 
l^tatute  shall  be  brought  within  fifteen  years." 

Section  297  makes  an  exception,  that  "  the  time  during 
which  the  defendant  is  a  non-resident  of  the  State  or  absent 
)n  public  business  shall  not  be  computed  in  any  of  the  peri- 
ods of  limitation." 

This  exception  applies  to  a  case  where  a  person  in  this 
State  has  a  cause  of  action  against  another,  and  the  defendant 
against  whom  the  cause  of  action  exists  leaves  the  State  on 
public  business  or  becomes  a  non-resident  of  the  State,  and 
afterwards  comes  back  into  the  State  again.  In  such  case  he 
may  be  sued,  and  the  time  he  is  absent  shall  not  be  computed 
in  the  period  of  limitation.  If  he  had  remained  in  the  State, 
the  plaintiff  would  have  been  compelled  to  bring  his  action 
within  the  period  fixed  by  the  statute,  or  be  barred  from  re- 
covery. If  the  defendant  departs  and  becomes  a  non-resident, 
or  is  out  of  the  State  on  public  business,  by  his  acts  he  puts 
the  plaintiff  where  he  can  not  bring  his  action.  The  plaintiff 
is  not  at  fault,  but  the  defendant,  by  his  absence,  puts  the  plain- 
tiff in  a  position  where  he  can  not  sue  without  going  out  of  the 
State  to  the  residence  of  the  defendant,  and  in  such  a  case  the 
law  extends  the  time  in  which  suit  may  be  brought.  But 
this  benefit  and  extension  of  time  was  not  intended  for,  and  can 
not  be  extended  to,  a  plaintiff  who,  having  a  cause  of  action 
against  a  person  in  this  State,  leaves  the  State  and  becomes 
Vol.  117.— 35 
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a  resident  of  another,  and  after  wards  returns  and  brings  suit, 
and  as  a  reply  in  avoidance  of  the  statute  of  limitations  says 
he  was  out  of  the  State  a  certain  number  of  years,  which  must 
be  deducted  from  the  time  fixed  for  the  limitation  of  the  ac- 
tion. If  this  construction  should  be  given  the  statute  in  an 
action  for  the  possession  of  real  estate,  a  person  might  hold  ex- 
clusive possession  of  real  estate,  claiming  to  be  the  owner  in  fee 
simple,  for  sixty  years  or  longer,  and  if  the  true  owner  has 
been  a  resident  of  another  State  during  such  time,  or  has  not 
been  a  resident  of  this  State  during  at  least  twenty  years 
after  his  cause  of  action  accrued,  his  right  would  not  be 
barred.  Such  is  not  the  language  or  spirit  of  the  statute. 
The  case  of  Smith  v.  Wiley,  21  Ind.  224,  holding  a  contrary 
doctrine,  is  in  direct  conflict  with  the  express  terms  and 
intent  and  purpose  of  the  statute.  It  is  evident  that  in  pass- 
ing upon  the  question  in  that  case  the  language  used  in  the 
statute  was  overlooked,  and  that  case  is  overruled. 

The  facts,  as  found  by  the  court,  show  conclusively  that  the 
plaintiffs' cause  of  action  was  barred,  and  that  the  defendants' 
possession  and  claim  of  ownership,  coupled  with  those  under 
whom  they  claimed,  had  ripened  into  an  absolute  title  long 
before  the  commencement  of  this  suit.  There  was  no  error  in 
the  conclusions  of  law  as  stated  by  the  court. 

By  the  findings  of  facts  and  conclusions  of  law  it  appears 
that  no  affirmative  relief  was  granted  appellees  on  the  third 
paragraph  of  their  cross-complaint,  and  even  if  there  was  error 
in  the  ruling  on  the  demurrer  addressed  to  it,  which  we  do 
not  decide,  it  was  a  harmless  error.  There  were  other  plead- 
ings under  which  the  facts  constituting  a  bar  to  the  action, 
as  found  by  the  court,  could  be  proven.  The  case  was  prop- 
erly decided  on  the  facts  found,  and  the  judgment  should  be 
affirmed. 

Judgment  affirmed,  with  costs. 

FUed  March  7, 1889. 
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No.  14,786. 

March  v.  The  State. 

Cbimikal  Law. — FaUe  Repreteniations, — Larceny, — Where  one  bargains  for 
goods  under  an  assumed  name,  paying  only  a  part  of  the  agreed  price 
for  the  same — the  contract  providing  that  the  title  to  the  goods  shall  re- 
main in  the  sellers  until  full  payment  is  made — and  immediately  upon 
receipt  of  the  goods  ships  them  to  a  distant  State  and  follows  them 
there,  these  facts  show  a  preconceived  scheme  to  obtain  possession  of 
the  goods,  and  feloniously  appropriate  them,  and  constitute  a  larceny. 

Same. — Larceny, — Trespass  not  Necessary  to  ConsiihtU, — It  is  not  neces- 
sary that  there  should  be  a  trespass  in  order  to  constitute  a  lar- 
ceny. Where  a  fraudulent  device  or  scheme  is  resorted  to  for  the  pur- 
pose of  divesting  the  owner  of  title  and  possession,  the  offence  is  larceny. 

Sam^'— Newly  Discovered  EvideMc — New  TriaL — A  defendant  in  a  criminal 
case  can  not  obtain  a  new  trial,  on  the  ground  of  newly  discovered  evi- 
dence, by  producing  a  letter  exculpating  him  from  the  charge,  and 
swearing  that  it  was  written  by  a  person  by  whom  it  purports  to  be 
signed. 

From  the  Marion  Criminal  Court. 

J.  D.  Hamrick  and  R.  8.  Turrell,  for  appellant. 
J.  L.  Mitchell,  J.  IV.  Holtzmaiiy  H.  T.  Tincher  and  J".  A. 
Pritchard,  for  the  State. 

EiiiJOTT,  C.  J. — The  appellant  prosecutes  this  appeal  from 
a  judgment  declaring  her  guilty  of  larceny. 

She  was  tried  and  convicted  under  the  name  assigned  her 
in  the  record,  which  is  the  name  she  assumed  while  in  the  city 
of  Indianapolis,  but  it  is  not  her  true  name.  She  is  a  resident 
of  a  town  in  a  distant  State.  She  first  visited  the  store  of  Born 
&  Co.,  in  Indianapolis,  on  the  7th  or  8th  day  of  March,  1888,. 
and  looked  at  some  carpets  and  curtains,  but  did  not  then 
bargain  for  them.  Either  at  that  time  or  at  another  visit 
on  the  15th,  she  told  one  of  the  salesmen  that  her  name  was 
Mrs.  D.  F.  Kennedy ;  that  she  was  from  Noblesville,  and 
had  an  income  of  $150  per  month  ;  that  her  husband  was  a 
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stonemason  and  had  leased  house  number  184  North  Ten- 
nessee street^  in  Indianapolis.  After  looking  at  the  carpets 
and  curtains  on  the  7th  or  8th  of  March^  she  went  to  Mrs. 
Hubbard,  who  lived  at  number  184  North  Tennessee  street, 
and  asked  her  if  she  would  allow  Mrs.  Kennedy  to  come 
there  and  help  make  the  carpets,  and  stated  that  Mrs.  Ken- 
nedy owned  the  carpets.  When  she  bargained  for  the  goods 
she  directed  that  the  bill  should  be  made  out  in  the  name  of 
Mrs.  Kennedy,  and  executed  the  contract  under  that  name. 
The  contract  provides  that  the  title  to  the  goods  shall  re- 
main in  the  sellers  until  the  goods  are  paid  for ;  it  shows  tliat 
only  part  of  the  price  was  paid,  and  that  they  were  to  re- 
main at  number  184  North  Tennessee  street  until  full  pay- 
ment. The  goods  were  delivered  at  that  place -on  the  15th 
day  of  March.  About  an  hour  after  they  were  delivered, 
the  accused  told  Mrs.  Hubbard  that  Mrs.  Kennedy  wanted 
them  shipped  to  her  house.  The  goods  were  put  in  a  box 
and  were  placed  in  the  hands  of  an  express  company  on  the 
afternoon  of  the  15th  day  of  March.  The  box  was  directed 
to  Carrie  Dickson,  Newton,  Iowa.  It  was  delivered  at  the 
house  of  the  accused  at  that  place,  and  she  and  her  daughter, 
Carrie  Dickson,  were  present  when  it  was  delivered.  False 
statements  were  made  by  the  accused  to  various  persons  re- 
garding the  manner  in  which  she  obtained  the  goods,  and 
other  matters  connected  with  the  transaction. 

The  facts  support  the  inference  that  the  accused  formed  a 
fraudulent  scheme  to  steal  the  goods  before  slje  secured  pos- 
session of  them.  It  is,  indeed,  impossible  to  infer  any  other 
conclusion.  Not  only  do  the  facts  require  this  conclusion, 
but  they  warrant  the  further  inference  that  the  appellant 
had  formed  a  felonious  intent  to  deprive  the  owners  of  their 
goods  and  appropriate  them  to  her  own  use  before  she  began 
the  negotiations  which  enabled  her  to  obtain  possession  of 
them.  The  false  statements  made  by  her,  the  devices  re- 
sorted to  by  her  to  deceive  the  owners  of  the  goods,  and  the 
shipment  of  them  to  Iowa,  so  soon  after  she  obtained  pes- 
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session  of  them,  leave  no  room  to  doubt  that  she  had  pre- 
conceived a  scheme  to  obtain  possession  of  the  goods  and  felo- 
niously appropriate  them.  The  case  against  her  is  clear. 
The  felonious  intent  existed  at  the  beginning.  .  She  meant 
from  the  first  to  feloniously  carry  away  the  goods,  and  to 
effect  this  purpose  devised  the  artifices  and  tricks  which 
enabled  her  to  obtain  possession  of  the  property.  The  case 
is  not  within  the  border-land  of  conflict,  but  is  within  the 
domain  of  established  law.  Grunaon  v.  State,  89  Ind.  533 ; 
People  v.  ShaWy  57  Mich.  403;  State  v.  Fisher,  38  Minn. 
378. 

The  owners  of  the  property  did  not  intend  to  transfer  title, 
for  they  expressly  stipulated  that  it  should  remain  in  them. 
They  did  not,  in  fact,  intend  to  deal  with  the  accused  at  all. 
They  did  not  even  intend  to  deliver  possession  of  the  goods 
to  Mrs.  Dickson  or  Mrs.  Spaits,  of  Iowa,  but  to  Mrs.  Ken- 
nedy, of  Indianapolis.  There  was,  therefore,  really  no  ef- 
fective transfer  of  possession  to  the  accused.  Alexander  v. 
Swaekhamer,  105  Ind.  81.  She  fraudulently  induced  the 
owners  to  believe  that  they  were  negotiating  with  Mrs.  Ken- 
nedy, and  were  delivering  the  goods  to  her,  when,  in  fact,  as 
the  accused  knew,  there  was  no  such  person  in  existence. 

The  doctrine  that  there  must  be  a  trespass  in  order  to  con- 
stitute a  larceny  is  an  antiquated  legal  fiction,  which  had,  at 
most,  a  very  slender  support  from  the  authorities,  and  which 
is  now  thoroughly  exploded.  The  better  and  sounder  doc- 
trine IS,  that,  where  a  fraudulent  device  or  scheme  is  resorted 
to  for  the  purpose  of  divesting  the  owner  of  title  and  pos- 
session, the  offence  is  larceny.  The  better  reasoned  cases 
authorize  the  conclusion  that  the  filmy  gauze  which  separated 
cases  where  there  was  a  fraudulent  device  from  those  in  which 
there  was  an  actual  trespass,  no  longer  obstructs  or  obscures 
the  judicial  vision.  A  stronger  and  better  rule  has  sup- 
planted the  one  which  gave  force  to  a  foundationless  distinc- 
tion and  an  unsubstantial  abstraction. 

Counsel  assume  that  this  is  simply  the  case  of  a  purchaser 
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of  goods  on  instalments  disposing  of  the  goods  before  paying 
for  them ;  but  in  this  counsel  are  in  error,  as  is  evident  from 
what  we  have  already  said  in  speaking  of  the  artifices  and 
false  representations  of  the  accused.  Nor  is  this  simply  a 
case  where  the  purpose  of  the  accused  was  merely  to  obtain 
personal  property  without  paying  for  it;  for  here  there  were 
tricks  and  devices  clearly  indicating  a  preconceived  intention 
to  feloniously  deprive  the  owners  of  their  goods  and  appro- 
priate them.  The  line  which  separates  this  case  from  a  mere 
fraudulent  purchase  of  goods,  with  intent  to  hold  them  with- 
out paying  for  them,  is  neither  dim  nor  uncertain,  for  the 
facts  clearly  indicate  a  criminal  intent.  Intent,  it  is  scarcely 
necessary  to  say,  may  be  inferred ;  indeed,  it  is  almost  always 
a  matter  of  inference  rather  than  of  positive  proof. 

A  defendant  can  not  obtain  a  new  trial  on  the  ground  of 
newly  discovered  evidence  solely  by  producing  a  letter  ex- 
culpating him  from  the  charge,  and  swearing  that  it  was  writ- 
ten by  a  person  by  whom  the  letter  purports  to  be  signed.  If 
the  rule  werq  otherwise,  justice  might  readily  be  defeated  by 
the  defendant  himself  manufacturing  testimony.  Doubtless 
facts  might  be  added  which  would  make  a  case  for  a  new 
trial,  but  such  facts  are  not  present  here.  The  letter  referred 
to  in  the  appellant's  afiidavit  would  not  be  admissible  in  evi- 
dence, and  there  is  no  sufficient  showing  that  the  testimony 
of  the  alleged  writer  can  be  obtained. 

The  verdict  is  well  supported  by  the  evidence. 

Judgment  affirmed. 

Filed  March  7, 1889. 
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Husband  and  Wife. — Where  a  husband  and  wife  execute  a  mortgage  up-  'iTT^r 

on  the  former's  real  estate,  which  is  subsequently  conveyed  to  the  wife,  ^^7  423 

who  dies  shortly  after  a  judgment  of  foreclosure  is  rendered,  leaving  her  ii^  J^ 

husband  and  children  surviving  her,-  one  who,  at  the  solicitation  of  the 
husband,  and  upon  his  representation  that  the  title  is  in  him,  and  with- 
out any  actual  notice  to  the  contrary,  pays  the  amount  of  the  judgment 
rendered  upon  the  mortgage  and  causes  satisfaction  to  be  entered,  and 
takes  from  the  husband  a  new  note  and  mortgage  for  the  amount  so  ad- 
vanced, is  entitled,  upon  ascertaining  the  facts,  to  have  the  satisfaction 
of  the  judgment  set  aside,  and  to  be  subrogated  to  all  the  rights  of  the 
prior  mortgagee,  without  regard  to  the  solvency  or  insolvency  of  the 
mortgagor. 

From  the  Posey  Circuit  Court. 

W.  P.  Edson  and  E.  Z).  Owen,  for  appellant. 
A.  P.  Hovey  and  G.  V.  MenzieSy  for  appellees. 

NiBLACK,  J. — Complaint  by  James  N.  Johnson  against 
George  M.  Barrett,  Ollie  G.  Barrett,  Nellie  H.  Barrett,  Carl 
E.  Barrett,  Ellen  Barrett  and  Louisa  Barrett,  in  four  para- 
graphs. 

The  first  two  paragraphs  sought  to  have  a  deed  made  by 
the  defendant  George  M.  Barrett  to  his  wife,  Mary  L.  Bar- 
rett, on  the  4th  day  of  January,  1882,  for  a  tract  of  land  in 
Posey  county,  set  aside,  on  the  ground  that  such  deed  was 
fraudulent  and  void  as  against  the  plaintiff. 

The  third  paragraph  sought  to  have  the  deed  referred  to 
declared  and  adjudged  to  have  been  only  a  mortgage. 

The  fourth  paragraph  charged  that,  on  the  18th  day  of 
January,  1881,  George  M.  Barrett  and  Mary  L.  Barrett,  his 
wife,  executed  to  James  A.  Cooper  a  mortgage  on  a  particu- 
larly described  tract  of  land,  being  the  same  tract  named  in 
the  preceding  paragraphs,  to  secure  the  payment  of  the  sum 
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of  $3,000  ;  that  afterwards,  on  the  4th  day  of  January,  1882, 
the  said  George  M.  Barrett  conveyed  the  same  land  to  his 
said  wife,  Mary  Barrett,  and  caused  the  deed  conveying  the 
same  to  be  duly  recorded  in  the  recorder's  office  of  Posey 
county ;  that  in  January,  1884,  Cooper  obtained  a  judgment 
on  the  indebtedness  which  the  mortgage  was  given  to  secure, 
for  the  sum  of  $3,969,  and  a  decree  foreclosing  the  mortgage 
and  ordering  a  sale  of  the  mortgaged  lands ;  that  on  the  24th 
day  of  February,  1884,  the  said  Mary  L.  Barrett  died  intes- 
tate, leaving  the  said  George  M.  Barrett  as  her  husband,  and 
the  other  defendants  as  her  children,  and  all  of  them  as  her 
only  heirs  at  law,  surviving  her ;  that  the  said  George  M. 
Barrett  thereafter  requested  the  plaintiff  to  pay  off  and  dis- 
charge the  judgment  and  decree  of  foreclosure  rendered 
against  him,  as  above  stated,  and  to  take  from  him  a  new 
note  and  another  mortgage  on  the  same  land  to  secure  the 
repayment  of  the  amount  which  would  be  required  to  pay 
off  and  discharge  such  judgment  and  decree ;  that  the  plain- 
tiff, in  response  to  such  request,  proposed  that  if  there  was 
nothing  against  said  land,  except  said  judgment  and  decree 
of  foreclosure,  and  his  title  to  the  land  was  good  and  perfect, 
he,  the  plaintiff,  would  pay  off  and  discharge  such  judgment 
and  decree,  and  take  a  new  note  and  another  mortgage ;  but 
that  if  anything  had  intervened  since  the  execution  of  the 
mortgage  to  Cooper,  which  in  any  way  might  affect  his,  the 
said  George  M.  Barrett's,  title  to  the  land,  he,  the  plaintiff, 
would  take  an  assignment  of  the  judgment  and  decree;  that 
the  plaintiff,  continuing,  made  diligent  and  particular  in- 
quiries of  him,  the  said  George  M.  Barrett,  whether  his 
title  to  the  land  was  clear  and  complete,  and  whether  any 
incumbrance  other  than  the  Cooper  mortgage  had  been 
placed  upon  the  land ;  that,  in  answer  to  these  inquiries,  the 
said  George  M.  Barrett  falsely,  fraudulently  and  corruptly 
assured  the  plaintiff  that  his  title  was  clear  and  complete, 
and  that  there  were  no  incumbrances  subsequent  to  the  exe- 
cution of  the  Cooper  mortgage ;  that,  relying  upon  such 
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assurances^  and  believing  them  to  be  true,  the  plaintiff  did 
not  make  any  further  inquiry  or  examination  as  to  the  title 
of  the  land,  and  did  not  take  an  assignment  of  the  judgment 
and  decree  in  favor  of  Cooper,  as  he  would  have  otherwise 
done ;  that,  for  the  same  reason,  he,  the  plaintiff,  as  he  had 
contingently  proposed  to  do,  took  a  new  note  and  another 
mortgage  on  the  land  included  in  the  Cooper  mortgage  and 
the  decree  of  foreclosure,  to  secure  the  payment  of  such 
note;  that  afterwards,  on  the  1st  day  of  May,  1884,  the 
plaintiff,  in  pursuance  of  his  agreement  with  the  said  George 
M.  Barrett,  paid  to  Cooper  the  amount  due  upon  his  judg- 
ment and  decree  of  foreclosure,  including  interest  and  costs, 
and  caused  such  judgment  and  decree  to  be  receipted  and 
released,  and  to  be  discharged  of  record.  Wherefore  the 
plaintiff  prayed  that  the  release  and  satisfaction  of  the  judg- 
ment and  decree  in  favor  of  Cooper,  entered  of  record  as 
above  set  forth,  should  be  set  aside  and  vacated,  and  that  he 
might  be  subrogated  to  all  the  rights  which  Cooper  had 
held  in  such  judgment  and  decree,  upon  his  surrendering  for 
cancellation  the  new  note  and  subsequent  mortgage  executed 
to  him  by  George  M.  Barrett. 

A  demurrer  was  sustained  as  to  the  first  paragraph  of  the 
complaint,  and  the  fourth  paragraph  was  held  to  be  insuffi- 
cient upon  demurrer  as  against  all  the  defendants  other  than 
George  M.  Barrett,  who  were  minors,  and  who  appeared  by 
a  guardian  ad  litem.  Upon  the  issues  joined  on  the  second 
and  third  paragraphs  there  was  a  finding  and  a  judgment  for 
the  defendants. 

The  only  question  made  in  argument  here  is  upon  the 
sufficiency  of  the  fourth  paragraph  of  the  complaint.  The 
objections  urged  against  the  sufficiency  of  that  paragraph  are, 
first,  that,  upon  the  facts  alleged,  George  M.  Barrett  had  no 
authority  to  enter  into  any  contract  concerning,  or  to  execute 
to  the  plaintiff  a  mortgage  upon,  more  than  one-third  of  the 
tract  of  land  in  controversy  ;  and,  secondly,  that  there  was  no 
allegation  that  George  M.  Barrett  was  insolvent,  and  that 
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consequently  the  plaintiff  had  no  other  remedy  against  liim 
than  that  of  subrogation  to  the  Cooper  mortgage. 

Subrogation  is  the  substitution  of  another  person  in  place 
of  a  creditor,  so  that  the  person  substituted  will  succeed  to 
all  the  rights  of  the  creditor  having  reference  to  the  debt  due 
him.  It  is  independent  of  any  merely  contractual  relations 
between  the  parties  to  be  affected  by  it,  and  is  broad  enough 
to  include  every  instance  in  which  one  party  is  required  to 
pay  a  debt  for  which  another  is  primarily  answerable,  and 
which,  in  equity  and  good  conscience,  ought  to  be  discharged 
by  the  latter. 

Where  a  mortgage  is  executed  to  raise  money  to  discharge 
a  prior  incumbrance,  and  the  money  is  so  applied,  the  mort- 
gagee becomes  entitled  to  be  subrogated  to  the  rights  of  the 
prior  incumbrancer  when  such  a  subrogation  is  made  neces- 
sary for  the  better  security  of  his  mortgage  debt.  Gilbert  v. 
Gilberty  39  Iowa,  657. 

When  a  person  has  been  required  to  pay,  and  has  accord- 
ingly paid,  a  mortgage  executed  by  another,  he  is  entitled  to 
be  subrogated  to  the  rights  of  the  mortgagee,  and  to  be  treated 
as  the  assignee  of  the  mortgage,  notwithstanding  the  mort- 
gage itself  may  have  been  cancelled  and  the  mortgage  debt 
discharged.  In  such  a  case  the  payment  of  the  mortgage 
debt  will  operate  as  a  discharge  of  the  mortgage,  or  in  the 
nature  of  an  assignment  of  it,  as  may  best  serve  the  purposes 
of  justice  and  the  reasonable  intent  of  the  parties  most  inter- 
ested. This  right  of  subrogation  does  not  depend  upon  the 
insolvency  of  the  mortgagor.  The  mortgagee  has  the  right 
to  enforce,  or  foreclose,  his  mortgage,  without  regard  to  the 
solvency  or  insolvency  of  the  mortgagor,  and  in  that  respect 
the  person  subrogated  succeeds  to  all  the  rights  of  the  mort^ 
gagee.  Sheldon  Subrogation,  sections  1,  2,  3,  4,  11,  12,  13, 
24  and  44. 

The  conveyance  made  by  George  M.  Barrett  to  his  wife 
was  subject  to  all  the  equities  which  may  have  existed  be- 
tween him  and  her,  as  well  as  between  him  and  his  creditors. 
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and  also  to  the  Cooper  mortgage,  which  both  had  executed, 
and  with  the  payment  of  which  he  was  presumably  chargeable. 
Broohnlle  NaVl  Bank  v.  Kimble,  76  Ind.  195. 

His  relations  to  this  mortgage  were  not  changed  by  the 
death  of  his  wife.  While  continuing  to  occupy  these  rela- 
tions to  the  mortgage,  he  arranged  to  have  it  paid  by  the  ex- 
ecution of  a  junior,  and  partially  ine£PectuaI,  mortgage  to  the 
plaintiff  on  the  same  property.  Justice,  therefore,  requires 
that  the  plaintiff  shall  be  subrogated  to  the  rights  of  Cooper 
in  the  mortgage  of  which  his,  the  plaintiff's,  money  was  ap- 
plied in  payment.  This  is  especially  so,  as  thereby  no  in- 
justice will  be  inflicted  upon  the  children  of  Mrs.  Barrett. 
Such  a  subrogation  will  place  them  in  no  worse  a  condition 
than  they  occupied  before  the  Cooper  mortgage  was  dis- 
charged, and  hence  will  afford  them  no  just  cause  of  com- 
plaint. 

The  case  intended  to  be  made  by  the  paragraph  of  com- 
plaint under  consideration  would  have  been  better  stated  if 
there  had  been  a  direct  averment  that  the  plaintiff  had  no 
actual  knowledge  of  the  existence  of  the  conveyance  from 
George  M.  Barrett  to  his  wife  at  the  time  he  paid  and  dis- 
charged the  Cooper  mortgage ;  but  the  reasonable  inference 
from  what  is  alleged  is  that  he  had  no  such  knowledge,  and 
that  he  failed  to  make  that  diligent  inquiry  which  would  have 
led  to  actual  knowledge  of  such  conveyance,  on  account  of 
material  and  misleading  representations  made  to  him  as 
charged. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  Dec  21, 1888;  petition  for  a  rehearing  overruled  March  8, 1889. 
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No.  14,370. 

Kelleb  v.  The  B.  F.  Goodrich  Company. 

Trade-Mark. — Ir^ringemerU. — Ir^undion, — A  label  containing  the  words 
''Non-Secret  Dental  Vulcanitej  made  according  to  our  analysis  of  the 
Akron  Dental  Rubber  " — the  last  three  words  being  printed  in  a  diffei^ 
ent  colored  ink  from  the  rest  of  the  label,  with  large  type,  and  conspic- 
uously displayed — is  an  infringement  upon  a  trade-mark  containing  the 
words  "The  Akron  Dental  Rubber,"  and  injunction  will  lie  to  prevent 
its  use. 

Same. — Intent  to  Deceive. — Premmption. — Where  a  trade-mark  is  used  for 
the  purpose  of  securing  a  benefit  at  the  expense  of  its  owner,  and  is  not 
used  in  good  faith  for  the  purpose  of  explanation  or  information,  the 
just  presumption  is  that  the  person  so  using  the  trade-mark  iutends  to 
deceive,  and  that  he  will  probably  succeed  in  his  purpose,  and  the  courts 

will  restrain  such  use. 

> 

Same. — SimUiivde  in  Substantial  ParU, — When  the  similitude  is  in  the  sub- 
stantial parts  of  a  trade-mark  there  is  an  infringement,  and  an  evasive 
attempt  to  hide  the  similarity,  or  a  colorable  explanation,  which  ap- 
pears to  be  made  for  the  purpose  of  escaping  the  effect  of  a  wrongful  use 
of  the  trade-mark,  will  not  defeat  the  owner's  right  to  an  injunction. 

Same. — Evidence, — Qualiiy  ofArtides, — In  a  contention  as  to  the  infringe- 
ment of  a  trade-mark,  evidence  as  to  the  quality  of  the  articles  mana- 
factured  by  the  respective  parties  is  not  material. 

Tort. — Acti<m  for. — Defence. — Set-  Off.  —  Counter-  Claim.  —  An  independent 
tort  can  not  be  made  a  defence  against  another  tort,  either  by  way  of 
set-off  or  counter-claim. 

Deposition. — Contumacious  WUneas. —  Ooejcion  and  PunishmenL — Where  a 
witness  under  examination  before  an  officer  not  having  power  to  pun- 
ish for  contempt  refuses  to  answer  a  proper  question,  the  officer  should 
report  to  a  court  having  jurisdiction,  and  ask  it  to  compel  an  answer 
or  punish  the  contumacious  witness.  The  deposition  can  not  be  sup- 
pressed on  that  account. 

Same. — For  Use  in  Other  State. — Assistance  of  Courts. — The  courts  of  the 
State  where  a  deposition  is  taken  to  be  used  in  another  State,  will  ex- 
ercise their  authority,  when  appropriately  invoked,  to  secure  competent 
testimony,  and  will  assist  an  officer  within  their  jurisdiction,  when  as- 
sistance is  properly  asked,  to  secure  answers  to  competent  questions. 

From  the  Allen  Circuit  Court. 

R.  8.  Robertson^  for  appellant. 

W.  P.  Breen,  R.  C,  Bell  and  8.  L.  Morris y  for  appellee. 
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Elliott,  J. — The  appellee  is  and  long  has  been  engaged  in 
the  manafacture  and  sale  of  an  article  used  in  dentistry,  and 
the  trade-mark,  printed  upon  each  box  or  package,  is  "The 
Akron  Dental  Rubber/^  The  appellant  is  engaged  in  the 
same  line  of  business,  and  manufactures  and  sells  an  article 
which  he  claims  is  the  same  as  that  manufactured  and  sold 
by  the  appellee.  He  puts  the  articles  in  boxes  of  a  different 
shape  and  material  from  those  used  by  the^appellee,  and  has 
printed  on  them  these  words :  "  Non-Secret  Dental  Vulcan- 
ite, made  according  to  our  analysis  ofthe  Akron  Dental  Rub- 
ber." The  words  preceding  the  words  "  Akron  Dental 
Rubber"  are  printed  in  black  ink  and  large  type.  The 
words  "  Akron  Dental  Rubber"  are  printed  in  red  ink,  the 
type  is  large  and  the  words  are  prominently  displayed.  They 
are  so  printed  and  arranged  as  to  readily  and  quickly  catch 
the  eye.  They  are  followed  by  the  formula  for  the  prepara- 
tion of  the  article,  also  printed  in  red  ink,  but  in  very  small 
type. 

The  contention  of  the  appellee,  which  prevailed  below,  is, 
that  in  using  the  words  '*  Akron  Dental  Rubber,"  as  the  ap- 
pellant did,  he  infringed  its  trade-mark ;  the  appellant,  on 
the  other  hand,  contends  that  there  was  no  infringement  be- 
cause the  label  used  by  him  does  not  assert  that  the  article  is 
the  "  Akron  Dental  Rubber,"  but  informs  the  public  that  it 
is  a  non-secret  vulcanite,  manufactured  according  to  an  an- 
alysis of  the  "  Akron  Dental  Rubber,"  and  that  the  similarity 
is  not  such  as  is  likely  to  mislead. 

We  should,  perhaps,  be  able  to  sustain  the  views  of  the 
appellant's  counsel  if  it  were  not  that  the  words  constituting 
the  appellee's  trade-mark  are  printed  in  colors  that  attract 
attention  at  once,  and  are  so  prominently  displayed  as  to 
catch  and  hold  the  eye. 

Wliat  should  be  the  rule  where  the  use  of  a  trade-mark  is 
made  by  a  rival  in  business  of  the  owner  of  the  mark  for  the 
simple  purpose  of  apprising  the  public  that  his  (the  rival's) 
article  is  manufactured  from  the  same  formula  as  that  used 
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by  the  owner  of  the  trade-mark^  and  this  information  is  so 
given  as  to  fairly  indicate  that  the  words  are  in  good  faith 
used  solely  for  the  purpose  of  imparting  information,  we  need 
not  inquire  or  decide,  for  we  are  satisfied  that  it  must  bead- 
judged  that  the  appellant  has  not  so  used  the  words  consti- 
tuting the  trade-mark  of  the  appellee  as  to  indicate  that  he 
employed  them  in  good  faith,  and  for  the  sole  purpose  of  in- 
forming dealers  that  the  article  is  prepared  according  to  the 
formula  used  by  the  appellee.  The  manner  in  which  the 
words  that  form  the  appellee's  trade-mark  are  printed  is  such 
as  to  make  them  very  conspicuous,  thus  indicating  the  pur- 
pose of  the  appellant  to  reap  some  advantage  from  the  trade- 
mark, and  not  merely  to  impart  information.  If  the  object 
had  been  to  impart  information  simply,  it  is  evident  that  no 
such  prominence  would  have  been  given  those  words.  As  a 
matter  of  law,  the  judgment  must  be  that  the  words,  as  nsed 
and  printed  by  the  appellant,  are  likely  to  mislead  dealers, 
and  that  they  indicate  the  purpose  of  the  appellant  to  secure 
an  advantage  from  the  use  of  the  words  constituting  the 
trade-mark.  Adjudging,  as  we  do,  that  this  effect  must  be 
attributed  to  the  mode  of  printing  and  displaying  the  trade- 
mark, we  can  not  avoid  the  conclusion  that  the  appellant  has 
invaded  the  rights  of  the  appellee. 

The  words  so  prominently  displayed  are  not  simply  words 
of  similar  sound  and  meaning  as  those  chosen  by  the  appel- 
lee, but  they  are  the  identical  words.  It  is  true  that  other 
words  are  associated  with  them,  but  the  words  of  the  trade- 
mark are  so  prominently  displayed,  arranged  and  printed  as 
to  make  it  appear  that  they  designate  the  article  contained 
in  the  box  or  package,  thus  indicating  that  they  were  used  for 
the  purpose  of  conveying  information  as  to  the  composition 
of  the  article  manufactured  by  the  appellant.  The  trade- 
mark is  given  the  prominent  position,  and  the  other  words 
are  placed  in  subordinate  ones.  It  is  easy  to  perceive  that 
the  words  "Akron  Dental  Rubber"  might  well  be  taken 
as  designating  the  article  sold  by  the  appellant,  and  thus  de- 
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ceive  purchasers.  As  we  have  shown,  the  purpose  of  the 
appellant  in  so  conspicuously  displaying  the  trade-mark 
adopted  by  his  competitor,  was  not  to  enable  him  to  explain 
the  method  of  manufacturing  the  product  he  offered  for  sale, 
and  as  this  was  not  his  purpose,  the  only  reasonable  hy- 
pothesis upon  which  his  conduct  can  be  accounted  for  is, 
that  his  purpose  was  to  secure  an  advantage  from  the  use  of 
his  rival's  trade-mark.  Either  his  purpose  was  to  explain, 
or  it  was  to  wrong  his  competitor ;  it  was  not  his  purpose  to 
explain,  and,  therefore,  it  must  have  been  his  purpose  to  do 
injury  to  his  competitor. 

As  it  was  the  purpose  of  the  appellant  to  do  wrong,  it  is 
the  duty  of  the  courts  to  prevent  its  accomplishment,  since 
to  do  otherwise  would  be  to  permit  a  wrong-doer  to  secure 
an  advantage  from  his  own  wrong.  This  conclusion,  with 
all  its  necessary  incidents,  results  when  it  is  affirmed  that 
this  was  the  appellant's  purpose,  and  if  that  was  his  purpose, 
he  should  not  be  permitted  to  persist  in  a  course  that  may 
probably  result  in  loss  to  his  competitor  or  in  the  deception 
of  others.  Where  it  appears  that  a  trade-mark  is  used  for 
the  purpose  of  securing  a  benefit  at  the  expense  of  its  owner, 
the  person  who  uses  it  must  be  presumed,  unless  the  con- 
trary appears,  to  intend  to  deceive  dealers,  and  if  this  inten- 
tion does  appear,  or  is  to  be  presumed,  it  should  be  held  that 
what  is  intended  will  probably  result.  Where,  therefore,  it 
appears  that  the  trade-mark  was  used  to  secure  benefit  to 
the  user  at  the  expense  of  the  owner,  and  that  it  was  not 
simply  used  in  good  faith  for  the  purpose  of  explanation  or 
information,  the  just  presumption  is  that  the  person  so  using 
the  trade-mark  intends  to  deceive,  and  that  he  will  probably 
succeed  in  his  purpose.  This  being  true,  the  courts  should 
restrain  him  from  persisting  in  his  wrong. 

It  is  difficult,  if  not  impossible,  to  deduce  any  general  rule 
from  the  decisions  under  which  a  particular  case  can  be  placed. 
As  held  by  Mr.  Justice  Bradley,  in  Celhdoid  Mfg,  Co,  v. 
Gellonite  Mfg.  Co.,  32  Fed.  Rep.  94,  "  each  case  must  be  de- 


560  SUPREME  COURT  OF  INDIANA, 

Keller  v.  The  B.  F.  Goodrich  Company. 

termined  on  its  own  circumstances/*  It  was  held  in  that  case 
that  the  defendant,  by  employing  the  words  "Cellonite  Man- 
ufacturing Company,"  infringed  the  trade-mark  "Celluloid 
Manufacturing  Company,"  the  court  saying,  among  other 
things,  that  "Similarity,  not  identity,  is  the  usual  recourse 
when  one  j)arty  seeks  to  benefit  himself  by  the  good  name 
of  another.  What  similarity  is  sufficient  to  effect  the  object 
has  to  be  determined  in  each  case  by  its  own  circumstances. 
We  may  say,  generally,  that  a  similarity  which  would  be 
likely  to  deceive  or  mislead  an  ordinary  unsuspecting  cus- 
tomer is  obnoxious  to  the  law." 

In  Woiherspoon  v.  Currie,  L.  R.  5  H.  L.  508,  the  labels 
are  set  forth,  and  an  inspection  of  them  clearly  shows 
that  the  infringement  was  not  so  clearly  apparent  as  in  the 
case  before  us,  yet  it  was  held  that  the  complainant  was  en- 
titled to  an  injunction.  There  is  one  passage  in  the  opinion 
in  that  case  which  so  forcibly  applies  to  the  present  that  we 
quote  it :  "  There  is,"  said  the  Lord  Chancellor,  "  a  passage 
in  the  respondent's  answer  in  which  he  says :  *  There  is  no 
reason  in  the  .world  why  I  should  take  the  name,  because  I 
manufacture  something  superior,  and  at  a  cheaper  price, 
therefore  why  should  I  take  the  name  of  the  plaintiffs?' 
Well,  then,  one  naturally  asks,  why  should  he  do  anything 
to  lead  people  to  suppose  that  his  name  is  to  be  in  any  way 
associated  with  Glenfield,  or  this  inferior  article  (as  he  says) 
with  his."  So  may  we  ask  here,why  should  the  appellant,  do- 
ing business  in  Fort  Wayne,  Indiana,  do  anything  to  associate 
his  name  with  Akron,  in  the  State  of  Ohio  ?  The  natural 
presumption  is  that  he  expected  to  derive  benefit  from  it,  and 
secure  buyers  from  among  those  who  had  bought  and  used 
the  Akron  dental  rubber.  If  we  may  assume,  as  we  justly 
may,  that  he  intended  to  mislead,  and  not  in  good  faith  to 
convey  information,  we  must  carry  this  assumption  to  its 
logical  consequences,  and  assert  that  his  act  was  likely  to  ac- 
complish what  he  intended  it  should. 
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The  case  from  which  we  have  quoted  is  approved  and  fol- 
lowed in  Johnston  v.  Ewing^  Law  Rep.  7  App.  Cas.  219,  and 
of  it  the  court  said :  "  In  the  Glenfield  Starch  Case,  Wother" 
spoon  V.  Oarrie,  the  difference  between  the  two  labels  was 
very  obvious  to  the  eye,  even  upon  the  most  cursory  inspec- 
tion ;  and  they  were  both  intended  for  markets  where  the 
English  language  (in  which  they  were  throughout  written) 
was  understood.  But  the  use  of  the  characteristic  word 
*  Glenfield'  was  enough  for  the  purposes  of  deception.'' 

The  labels  used  by  the  opposing  parties  appear  at  full 
length  in  Metcalfe  v.  Brand,  5  S.  W.  Rep.  773,  and  the  sim- 
ilarity between  them  was  not  so  great  as  between  the  labels 
before  us,  yet  an  injunction  was  awarded.  We  collect  and 
cite,  without  comment,  other  cases  which  support  our  con- 
clusion :  Siegert  v.  FindlateVy  L.  R.  7  Ch.  Div.  801 ;  McAn- 
drew  V.  Bassett,  10  Jurist,  N.  S.  550 ;  Netoman  v.  Alvord,  51 
N.  Y.  189 ;  Edelsten  v.  Edehten,  1  De  G.  J.  &  S.  185 ;  Mc- 
Cartney V.  Garnhartf  45  Mo.  593 ;  Partridge  v.  Menck,  2 
Barb.  Ch.  101. 

We  conclude  this  branch  of  the  case  by  affirming  that 
where  the  similitude  is  in  the  substantial  parts  of  a  trade- 
mark there  is  an  infringement,  and  that  an  evasive  attempt 
to  hide  the  similarity,  or  a  colorable  explanation  which  ap- 
pears to  be  made  for  the  purpose  of  .escaping  the  effect  of  a 
wrongful  use  of  the  trade-mark,  will  not  defeat  the  owner's 
right  to  an  injunction. 

It  is  settled  upon  sound  principle  that  an  independent  tort 
can  not  be  made  a  defence  against  another  tort,  either  by 
way  of  set-off  or  counter-claim.  Standley  v.  Northwestern 
M.  L.  Ins,  Co.,  95  Ind.  254;  Terre  Haute,  etc,  R.  R.  Co.  v. 
Pierce,  95  Ind.  496 ;  Sterne  v.  First  National  Bank,  79  Ind. 
560;  Washburn  v.  Roberts,  72  Ind.  213;  Shelly  v.  Vanars- 
doll,  23  Ind.  543 ;  Lovejoy  v.  Robinson,  8  Ind.  399 ;  Conner  v. 
Winton,  7  Ind.  523.  The  decisions  are  harmonious,  and  they 
Vol.  117.— 36 
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are  right.     The  rule  they  declare  supports  the  ruling  of  the 
trial  court  upon  the  appellant's  counter-claim. 

Corson,  one  of  the  witnesses  for  the  appellee,  after  having 
testified  that  the  article  manufactured  by  the  appellant  was 
inferior  to  that  manufactured  by  the  appellee,  was  asked 
whether  the  formula  from  which  it  was  prepared  was  not 
the  same  as  that  used  by  the  appellant,  and  he  declined  to 
answer^  because  to  answer  would  be  to  reveal  a  trade  secret. 
The  appellant  moved  to  suppress  the  entire  deposition  of  the 
witness.  The  rule  for  which  appellant  contends  would  re- 
sult in  punishing  the  party,  and  not  the  witness,  and  the 
modern  rule  in  analogous  cases  is  not  to  make  the  party  suf- 
fer, but  to  punish  the  contumacious  witness.  StatCj  ex  rel.,  v. 
Thomas,  111  Ind.  515,  and  authorities  cited.  We  are  not  now 
prepared  to  assent  to  the  views  of  appellant's  counsel  on  this 
question  of  procedure ;  we  are,  on  the  contrary,  inclined  to 
the  opinion  that  the  rule  of  procedure  is  this :  Where  a  wit- 
ness under  examination  before  an  officer  not  having  power 
to  punish  for  contempt  refuses  to  answer  a  proper  question, 
the  officer  should  report  to  a  court  having  jurisdiction,  and 
ask  it  to  compel  an  answer  or  punish  the  contumacious  wit- 
ness. On  the  principle  of  comity,  the  courts  of  the  State 
where  a  deposition  is  taken  to  be  used  in  another  State 
will  exercise  their  authority,  when  appropriately  invoked,  to 
secure  competent  testimony,  and  will  assist  an  officer  within 
their  jurisdiction,  when  assistance  is  properly  asked,  to  se- 
cure answers  to  competent  questions.  We  doubt  very  much 
whether  the  witness  was,  in  any  event,  bound  to  answer  the 
question,  since  an  answer  would  have  disclosed  a  trade  se- 
cret. A  manufacturer  who  has  discovered  a  method  of  pre- 
paring a  valuable  article  has  a  property  in  his  discovery,  and 
to  compel  him  to  make  known  his  process  might  entirely  de- 
stroy the  value  of  that  property.  There  are  authorities  affirm- 
ing that  a  witness  is  not  bound  to  disclose  the  trade  secrets,  but 
we  do  not  decide  the  question  of  their  applicability,  as 
we  have  concluded  that  the  question  arising  on  the  denial 
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of  the  appellant's  motion  may  be  otherwise  disposed  of,  and 
the  appeal  be  adjudged  not  maintainable.  Our  judgment  on 
this  point  is,  that  the  evidence  as  to  the  quality  of  the  articles 
manufactured  by  the  respective  parties  was  not  material,  and, 
if  not  material,  its  admission  could  not  have  harmed  the 
appellant.  It  is  not  important  which  manufactures  the  bet- 
ter article,  for,  if  the  trade-mark  of  the  appellee  was  valu- 
able to  him,  the  appellant  had  no  right  to  use  it.  Whether 
his  article  was  superior  or  inferior  is,  therefore,  immaterial. 
Its  superiority,  if  conceded,  would  not  entitle  him  to  invade 
his  competitor's  rights  by  appropriating  his  trade-mark.  On 
this  point  the  authorities  are  well  agreed. 

Judgment  affirmed. 

Filed  Dec.  21, 1888 ;  petition  for  a  rehearing  overruled  Feb.  16, 1889. 
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HowK,  C.  J. — This  suit  was  commenced  by  appellee,  Meyer, 
before  a  justice  of  the  peace  of  Cass  county,  to  recover  cer- 
tain moneys  alleged  to  be  due  him,  as  a  laborer,  from  the 
appellant  herein.  Before  the  justice,  appellee  recovered  judg- 
ment for  the  full  amount  of  his  claim.  On  appeal  from  such 
judgment,  the  cause  was  tried  by  the  court  below;  and,  at 
appellant's  request,  the  court  made  a  special  finding  of  the 
facts  herein,  and  thereon  stated  its  conclusions  of  law.  Over 
appellants  exceptions  to  the  court's  conclusions  of  law,  and 
its  motion  for  a  new  trial,  the  court  rendered  the  judgment 
for  appellee  from  which  this  appeal  is  now  here  prosecuted. 

In  this  court,  appellant's  learned  counsel  first  insist,  in  ar- 
gument, that  the  trial  court  erred  in  its  conclusions  of  law 
upon  the  facts  specially  found.  The  facts  so  found  by  the 
court  were  substantially  as  follows : 

1.  The  plaintiff  was  in  the  employment  of  the  defendant, 
upon  its  railroad,  in  the  months  of  April,  May  and  June, 
1886,  and  compensation  for  the  services  rendered  in  each 
month  became  and  was  due  on  the  pay-day  for  that  month, 
which  was  on  the  19th  day  of  the  succeeding  month. 

2.  The  plaintiff  performed  labor  in  the  month  of  April, 
amounting  to  $29.25 ;  in  May,  amounting  to  $27.50,  and  in 
June,  amounting  to  $21.50,  and  altogether  amounting  to  the 
sum  of  $78.25. 

3.  On  the  13th  day  of  May,  1886,  Herman  Nathan  and 
Leopold  Strauss  commenced  their  action  in  attachment  be- 
fore David  J.  Lyon,  a  justice  of  the  peace  of  Cook  county, 
in  the  State  of  Illinois,  against  Blazius  Meyer,  the  plaintiff 
herein,  to  recover  the  sum  of  $48.95 ;  and  the  defendant, 
the  Chicago,  St.  Louis  and  Pittsburgh  Railroad  Company, 
was  garnisheed  to  appear  before  said  court  in  said  cause  and 
answer  as  to  its  indebtedness  to  said  Meyer.  Said  railroad 
company,  on  the  29th  day  of  June,  1886,  in  answer  to  the 
garnishee  summons  in  said  cause,  answered  that  it  was  in- 
debted to  said  Meyer  for  services  in  the  sura  of  $40,  and 
claimed  for  him  that  he  was  entitled  to  an  exemption  of  $50. 
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Notice  of  the  commencement  and  pendency  of  said  proceed- 
ings was  given  said  Meyer  by  publication^  as  required  by  the 
statute  of  the  State  of  Illinois.  On  the  29th  day  of  June, 
1886;  said  defendant  appeared  for  the  plaintiff,  by  its  attor- 
neySy  before  said  court  in  said  cause,  and  filed  the  plaintiff's 
affidavit  therein,  as  follows: 
"  State  op  Indiana,  Cass  County,  ss  : 

"  Blazius  Meyer,  being  by  me  first  duly  sworn,  according  to 
law,  upon  his  oath  saith  that  he  is  a  married  man,  the  head 
of  a  family,  and  he  resides  with  his  family ;  that  his  said 
family  are  entirely  dependent  on  his  services  for  support ; 
that  he  is  a  laborer,  in  the  employment  of  the  Chicago,  St. 
Louis  and  Pittsburgh  Railroad  Company  ;  that  his  earnings, 
in  said  employment,  are  less  than  $50  per  month  and  are 
necessary  for  the  support  of  his  family  ;  that  he  has  no  other 
income,  and  his  family  consists  of  himself,  wife  and  two 
children ;  and  that  said  sum  is  exempt  from  execution,  at-^ 
tachment  and  all  other  writs  against  him,  and  he  claims  it 
as  such.  (Signed)  Blazius  Meyer." 

At  the  time  of  the  commencement  and  determination  of 
said  cause  before  said  justice  there  was  in  force  in  said  State 
of  Illinois  a  statute  of  said  State  in  these  words,  to  wit : 
"  The  wages  and  services  of  a  defendant,  being  the  head  of 
a  family  and  residing  with  the  same,  to  an  amount  not  ex- 
ceeding fifly  dollars,  shall  be  exempt  from  garnishment.  In 
case  the  wages  or  services  of  such  defendant,  in  the  hands 
of  a  garnishee,  shall  exceed  fifty  dollars,  judgment  shall  be 
given  only  for  the  balance  above  that  amount." 

Said  Meyer,  under  said  statute,  was  entitled  to  have  said 
sum  due  him  from  said  railroad  company  exempt  from  said 
attachment  and  garnishment  proceedings.  Said  court  had 
jurisdiction  of  the  subject-matter  of  said  proceedings,  and 
of  the  persons  of  said  Meyer  and  said  railroad  company,  and 
said  attachment  and  garnishee  proceedings  conformed  to  the 
provisions  of  the  statutes  of  the  State  of  Illinois.  After- 
wards, on  the  29th  day  of  June,  1886,  a  judgment  was  ren- 


566  SUPREME  COURT  OF  INDIANA, 

The  Chicago,  St.  Louis  and  Pittsbargh  Railroad  Company  v.  Meyer. 

dered  by  said  court  in  said  cause  for  the  sum  of  $40  against 
said  railroad  company  and  in  favor  of  said  Meyer,  for  the 
use  and  benefit  of  said  Herman  Nathan  and  Leopold  Strauss. 
Said  judgment  has  not  been  paid,  but  has  been  appealed 
from  by  said  railroad  company,  as  such  garnishee  defendant, 
to  the  circuit  court  of  Cook  county,  Illinois,  and  is  now 
there  pending. 

Sj^.  During  the  months  of  May,  June,  July  and  up  to  the 
present  time,  the  plaintiff  herein  was  a  married  man,  and 
was  the  head  of  a  family,  and  resided  with  the  same  in  Lo- 
gansport,  Cass  county,  Indiana. 

4.  On  the  19th  day  of  May,  1886,  and  on  the  same  days 
of  June  and  July  thereafter,  plaintiff  demanded  pay  for  his 
labor  of  defendant's  paymaster,  who  informed  plaintiff  of 
said  attachment  and  garnishee  proceedings,  and  offered  to  pay 
him  the  excess  due  him  over  and  above  the  forty  dollars  that 
defendant  had  answered  in  said  proceedings  in  garnishment 
was  due  him,  and  plaintiff  refused  to  receive  any  part  unless 
the  whole  amount  of  his  wages  was  paid  him.  Plaintiff's 
attorney's  fees  for  prosecuting  this  action  are  worth  $25. 

5.  At  the  time  of  the  institution  of  the  proceedings  in 
Chicago,  Illinois,  the  defendant  herein  knew  that  the  plain- 
tiff was  at  the  head  of  a  family  and  resided  with  the  same  in 
Logansport,  Cass  county,  Indiana. 

6.  After  defendant  had  filed  its  answer  in  garnishment 
and  the  plaintiff's  affidavit,  defendant's  attorneys  made  no 
further  defence  to  the  action,  except  to  appeal  from  the  judg- 
ment, as  found  in  finding  No.  3. 

7.  Plaintiff  knew  that  the  defendant  was  making  the  de- 
fence aforesaid. 

Upon  the  foregoing  facts  the  court  stated  the  following 
conclusions  of  law : 

'^  1st.  The  amount  due  the  plaintiff  from  the  defendant  was 
not,  and  is  not  now,  subject  to  the  garnishment  proceedings 
of  Nathan  and  Strauss. 

"  2d.    It  was  the  duty  of  the  defendant  to  make  a  bona  fide 
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defence  to  the  garnishee  proeeedings/and  for  its  failure  to  do 
so  it  is  not  protected. 

"  3d.  The  plaintiff  is  entitled  to  recover  from  the  defend* 
ant  $78.25,  without  penalty  or  attorney's  fees. 

(Signed)  "  M.  Winfield,  Judge/' 

It  is  apparent,  we  think,  from  the  facts  specially  found  by 
the  court  in  this  case,  that  the  judgment  below  can  not  be 
sustained  if  it  can  be  correctly  said  that  the  court  erred  in 
holding  as  matter  of  law  that  '^  it  was  the  duty  of  the  defend- 
ant to  make  a  bona  fide  defence  to  the  garnishee  proceedings, 
and  for  its  failure  to  do  so  it  is  not  protected."  We  are  of 
opinion  that  the  court  below  clearly  erred  in  concluding  as 
matter  of  law,  upon  the  facts  specially  found,  that  it  was  th6 
duty  of  the  defendant  herein  to  make  any  defence  for  the 
plaintiff,  Meyer,  bona  fide  or  otherwise,  to  the  garnishee  pro- 
ceedings in  Cook  county,  Illinois.  There  were  no  facts  found 
by  the  trial  court  which  could  justify  an  inference  even  that 
nt  the  time  of  the  institution  of  such  proceedings  in  garnish- 
ment, and  at  all  times  since,  Blazius  Meyer  was  not  and  had 
not  been  a  man  of  sound  mind  and  mature  years,  and  fully 
capable  of  interposing  or  causing  to  be  interposed,  at  the 
proper  time  and  place,  every  defence  he  had,  or  thought  he 
had,  legal  or  equitable,  to  such  proceedings.  Nor  were  any 
facts  found  by  the  court  which  would  authorize  the  conclu- 
sion, whether  of  law  or  fact,  that  it  was  the  duty  of  the  de- 
fendant or  of  its  attorneys,  as  such,  to  make  any  defence 
whatever  for  or  on  behalf  of  plaintiff  Meyer  to  the  proceed- 
ings in  garnishment. 

The  court  found  as  facts  that  defendant's  attorneys  ap- 
peared for  the  plaintiff  and  filed  his  affidavit  in  the  suit  in 
attachment  in  Cook  county,  Illinois,  and  further  that  such 
attorneys  made  no  other  defence  to  such  suit  except  to  appeal 
from  the  judgment  therein.  His  affidavit  so  filed  failed  to 
show,  and  the  court  failed  to  find,  that  plaintiff  Meyer  had 
any  other  available  defence  to  such  suit  in  attachment  except 
the  one  attempted  to  be  stated  in  such  affidavit,  or,  if  he  had 
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8uch  other  defence,  that  he  had  ever  informed  "  defendant's 
attorneys  "  of  the  nature  and  extent  of  such  defence.  The 
court  found,  as  its  seventh  and  last  finding  of  fact,  that 
"plaintiff  knew  that  the  defendant  was  making  the  defence " 
stated  in  his  affidavit.  Of  course  he  knew  that  such  defence 
was  being  made  for  him  by  "  defendant,"  or  its  attorneys, 
and  as  it  nowhere  appears  that  he  ever  objected  to  the  action 
of  defendant  or  its  attorneys  in  making  such  defence,  it  must 
be  assumed  that  the  defence  was  made  for  him  with  his  con- 
sent, at  his  request  and  by  his  authority.  But  the  court 
wholly  failed  to  find  that  plaintiff  Meyer  ever  requested  or 
authorized  "  defendant ''  or  its  attorneys  to  make  any  defence 
for  him,  bona  fide  or  otherwise,  in  such  suit  in  attachment, 
except  the  one  attempted  to  be  stated  in  his  affidavit. 

Upon  the  case  under  consideration,  as  made  by  the  court^s 
special  findings  of  facts,  we  are  of  opinion  that  it  never  be- 
came or  was  the  legal  duty  of  the  defendant  herein  to  make 
any  defence  whatever  for  plaintiff  Meyer  in  such  suit  in  at- 
tachment. It  follows,  therefore,  that  the  court  below  clearly 
erred  in  its  second  conclusion  of  law  above  quoted,  and  that, 
as  the  judgment  of  the  trial  court  is  and  must  be  rested  upon 
this  conclusion,  the  error  is  fatal,  and  requires  the  reversal 
of  the  judgment.  But  as  the  facts  found  specially  by  the 
court  do  not  authorize  the  rendition  of  a  judgment  for  the 
defendant  herein,  we  can  not  remand  the  cause  with  instruc- 
tions to  enter  such  a  judgment.  Shannon  v.  -Hay,  106  Ind. 
589. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded  for  a  new  trial  and  for  further  proceedings,  etc. 

Filed  Jan.  5, 1889 ;  petition  for  a  rehearing  overruled  Feb.  23, 1889. 
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Crihinai.  Law. — Renting  Roofms  for  Gaming  Purposes, — Evidence, — For  evi- 
dence considered  and  held  sufficient  to  sustain  a  conviction  for  renting 
a  room  to  be  used  for  gaming  purposes,  see  opinion. 

Same. — Statutory  Sufficieney  of  Evidence  of  Offence. — Province  qf  Jury, — Consti- 
tutional Law. — Section  1815,  R.  S.  1881,  prescribing  what  shall  be  suffi- 
cient evidence  that  a  place  was  rented  for  the  purpose  of  gaming,  is  not 
unconstitutional  as  being  in  derogation  of  the  right  of  the  jury  to  de- 
termine both  the  law  and  the  facts  in  a  criminal  cause,  and  it  is,  there- 
fore, proper  to  instruct  the  juiy  in  accordance  with  the  terms  of  that 
statute. 

Same. — Instruction  to  Jury, — Omissions, — Where  an  instruction  is  correct 
as  far  as  it  purports  to  go.  it  can  not  be  treated  as  erroneous  because  it 
does  not  go  further  and  include  some  other  proposition.  It  is  onlj  by 
asking  a  special  instruction  covering  the  omitted  matter  that  a  question 
can  be  reserved  upon  a  failure  of  the  court  to  instruct  the  jury  upon  it. 

Same. — Disagreement  cf  Jury, — Instruction  as  to. — It  is  not  error  for  the  court 
to  fail  to  instruct  the  jury,  on  its  own  motion,  upon  a  contingency  so 
remote  as  that  involving  their  right  to  find  one  defendant  guilty  and 
disagree  as  to  another. 

From  the  Clark  Circuit  Court. 

P.  H.  Jewett,  A.  G.  Caruth  and  F.  J5.  Burkcy  for  appellants. 
O.  H.  Voigty  Prosecuting  Attorney,  for  the  State. 

NiBLACK,  J.  —  The  appellants,  Sylvester  Morgan  and 
Sarah  Morgan,  his  wife,  were  indicted  for  a  violation  of  one 
of  the  provisions  of  section  2079,  R.  S.  1881,  in  having,  for 
a  period  of  time  covering  several  weeks  of  the  latter  part  of 
the  year  1886,  rented  a  room  in  the  city  of  Jeffersonvtlle  to 
be  used  and  occupied  for  gaming. 

A  jury  found  the  appellants  guilty  as  charged,  assessing  a 
fine  of  one  hundred  dollars  against  Sylvester  Morgan  and  of 
ten  dollars  against  Sarah  Morgan,  and,  over  exceptions,  a 
judgment  was  awarded  accordingly. 

The  first  question  made  here  is  that  the  verdict  was  not 
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sustained  by  sufficient  evidence.  It  was  shown  by  the  evi- 
dence that  the  room  referred  to  in  the  indictment  was  a  part 
of  a  building  owned  by  Mrs.  Morgan  and  kept  and  used  by 
her  and  her  husband  as  a  hotel ;  that^  in  July^  1886,  the  ap- 
pellants leased  the  room  in  question  to  one  Price,  ostensibly 
to  be  used  as  a  storage-room  and  a  sleeping  apartment;  that 
before  the  close  of  that  summer  Sylvester  Morgan  was  noti- 
fied that  gambling  was  going  on  in  the  room,  to  which  he 
gave  no  attention ;  that,  during  the  months  of  November 
and  December,  1886,  a  faro  bank  was  kept  in  the  room,  and 
that  the  place  was  regularly  used  as  a  gaming-house ;  that, 
during  the  months  named,  the  room  had  the  reputation  of 
being  a  place  kept  and  used  for  gaming  purposes;  that  a  con- 
siderable number  of  persons  were  in  the  habit  of  visiting  the 
room,  and  that  a  man  usually  stood  at  the  door  who  admitted 
only  such  persons  as  were  regarded  as  desirable  visitors. 
Other  facts  and  circumstances  were  testified  to  which  tended 
to  show  that  the  appellants  had  good  reason  to  believe  that 
gaming  was  suffered  to  be  carried  on  in  the  room.  Graeter 
V.  State,  105  Ind.  271 ;  Pierce  v.  State,  109  Ind.  536.  We 
would  not,  therefore,  be  justified  in  holding  that  the  verdict 
was  not  sustained  by  sufficient  evidence. 

Questions  are  also  made  upon  certain  instructions  given  to 
the  jury  at  the  trial. 

Section  1815,  R.  S.  1881,  provides  that  "  It  shall  be  suf- 
ficient evidence  that  any  building  or  other  place  was  rented 
for  the  purpose  of  gaming,  if  such  gaming  was  actually  car- 
ried on,  and  the  owner  or  lessor  thereof  knew  or  had  good 
reason  to  believe  that  the  lessee  suffered  any  gaming  therein, 
and  such  owner  or  lessor  took  no  sufficient  means  to  prevent 
or  restrain  the  same." 

The  circuit  court  accordingly  instructed  the  jury  that  if 
gaming  was  actually  carried  on  in  the  room,  and  the  appel- 
lants knew,  or  had  good  reason  to  believe,  that  their  tenant 
suffered  such  gaming  to  be  so  carried  on,  and  took  no  suffi- 
cient means  to  prevent  or  restrain  the  same,  these  facts  eon- 
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stituted  sufficient  evidence  that  the  room  had  been  rented  to 
be  used  for  gaming. 

Counsel  contend  that  the  section  of  the  statute  above  set 
out  is  inoperative  and  void  in  its  application  to  a  case  like 
this,  because  it  Ts  in  derogation  of  the  constitutional  right  of 
the  jury  to  determine  both  the  law  and  the  facts  in  a  criminal 
cause. 

We  have  no  common  law  offences  in  this  State.  It  is 
only  such  offences  as  are  defined  by  some  statute  that  are 
punishable  as  crimes  or  misdemeanors.  As  incident  to  the 
pawer  of  defining  crimes  and  misdemeanors,  and  of  declar- 
ing what  shall  constitute  a  criminal  offence,  our  Legislature 
has  always  assumed  to  determine  what  shall,  in  certain  cases, 
be  deemed  sufficient  evidence  of  the  commission  of  an  of- 
fence, or  of  some  criminal  act  necessary  to  be  proven  in  a 
criminal  prosecution,  and  this  assumption  has  never,  as  we 
believe,  been  either  questioned  or  antagonized  by  the  courts. 
That  body  has  so  assumed  to  determine  what  shall  be  suffi- 
cient evidence  in  cases  of  rape,  seduction,  receiving  stolen 
goods,  obstructing  highways,  and  in  other  cases  which  might 
be  enumerated.  There  was,  consequently,  no  error  in  giv- 
ing the  instruction  to  which  we  have  referred. 

The  circuit  court  also  instructed  the  jury  that  the  appel- 
lants might  have  taken  means  to  prevent  or  restrain  their 
tenant  from  further  using  their  room  for  gaming  purposes, 
by  causing  certain  particularly  described  legal  proceedings 
to  be  taken  against  him,  but  concluded  with  the  declaration 
that  the  court  could  not  say  that  the  appellants  ought  to 
have  caused  such  proceedings  to  be  instituted,  because  it  was 
for  the  jury  to  determine  whether  the  appellants  had  taken 
sufficient  measures  to  exculpate  themselves,  within  the  mean- 
ing of  the  statute.  We  see  no  reason  for  holding  that  this 
instruction  invaded  the  province  of  the  jury,  as  is  claimed, 
nor  has  any  other  material  objection  to  the  instruction  been 
brought  to  our  attention. 

The  court  further  told  the  jury  that  their  verdict  ought  to 
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be  separate  as  to  each  appellant ;  that  in  the  event  they 
found  the  appellants  guilty,  they  might  assess  a  greater  fine 
against  one  than  the  other ;  that  they  might,  if  they  thought 
the  evidence  so  required,  find  one  of.  the  appellants  guilty 
and  acquit  the  other. 

The  objection  made  to  this  instruction  is,  that  it  ought  to 
have  gone  further  and  informed  the  jury  that  they  might 
find  one  of  the  appellants  guilty  and  disagree  as  to  the  other. 
This  objection  can  not  be  sustained.  In  the  first  place,  the 
instruction  was  substantially  correct  as  far  as  it  purported  to 
go,  and  we  have  often  held  that  an  instruction  correct  in 
that  respect  can  not  be  treated  as  erroneous  because  it  did 
not  go  further  and  include  some  other  kindred  or  pertinent 
legal  proposition.  It  is  only  by  asking  a  special  instruction, 
covering  the  omitted  legal  proposition,  that  a  question  can, 
in  such  an  event,  be  reserved  upon  a  failure  of  the  court  to 
instruct  on  the  omitted  subject.  Besides,  it  is  not  error  for 
a  court  to  fail,  on  itfi  own  motion,  to  instruct  a  jury  on  the 
subject  of  a  contingency  so  remote  as  that  which  might 
incline  them  to  find  one  defendant  guilty  of  a  criminal 
charge  and  to  disagree  as  to  the  guilt  of  his  co-defendant. 
Betta  V.  State,  93  Ind.  375. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  19, 1888;  petition  for  a  rehearing  oyermled  Feb.  23, 1889. 
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County.  im  m 

Tekdeb. —  Verdict. — Waiver, — A  plaintiff  can  not  complain  that  a  verdict  164  686 

in  his  favor  is  less  than  a  sum  tendered  by  the  defendant,  where  he  faib 
at  the  trial  to  introduce  any  evidence  of  the  tender. 

Same. — IrutrueHon  to  Jury. — A  plaintiff  can  not  complain  of  the  failure 
of  the  court  to  instruct  the  jury  to  return  a  verdict  in  his  favor  for  the 
amount  of  a  tender  which  he  contends  was  not  well  pleaded  and  of 
which  no  evidence  was  given  to  the  jury. 

Contract. — Change  in  Work  to  be  Performed. — Damagee. — A  party  to  a  writ- 
ten contract  can  not  recover  damages  resulting  from  a  change  in  the 
work  to  be  performed  by  him  under  such  contract,  when  the  change  is 
made  at  his  request  and  for  his  benefit. 

Same. — Extra  Work. — Fault  of  Contractor. — A  party  who  has  contracted  to 
construct  abutments  and  piers  for  a  bridge  can  not  recover  for  extra 
work  caused  by  defective  coffer-dams  unskilfully  constructed  by  him. 

Same. — Construction  of  Written  Contract. — Instruction  to  Jury. — An  instruc- 
tion imposing  upon  the  jury  the  duty  of  construing  a  written  contract, 
or  giving  them  authority  to  do  so,  is  erroneous. 

Pkacticb. — Exclusion  of  Testimony. — Reserving  Question  Upon. — The  exclu- 
sion of  testimony  can  only  be  made  available  by  asking  some  pertinent 
question  of  a  witness  on  the  stand,  and,  if  objection  be  made,  stating  to 
the  court  what  testimony  the  witness  will  give  in  answer  to  the  question. 

Same. — Subsequent  Introdv^etion  of  Excluded  Evidenee. — Error  Cured. — If  evi- 
dence offered  by  the  plaintiff  in  chief  is  excluded,  but  is  afterwards  in- 
troduced in  contradiction  of  a  witness  for  the  defence  and  goes  to  the 
jury  without  any  instruction  limiting  it  to  the  matter  of  impeachment, 
its  exclusion  when  first  offered  is  a  harmless  error. 

Same. — Motion  not  Well  Taken  as  a  Whole. — There  is  no  available  error  in 
overruling  an  objection  or  a  motion  which  is  not  well  taken  as  a  whole. 

Instruction  to  Jury. — Inapplicability  to  Evidence. — It  is  not  error  to  re- 
fuse to  give  an  instruction  where  no  evidence  is  before  the  jury  to  which 
it  is  applicable. 

C06TS. — County  Commissioners. — Appeal  from  Allowance  by, — Repeal  of  Statute. 
— ^The  provision  of  section  5771,  B.  S.  1881,  that  if  a  party  appealing 
from  an  allowance  by  the  board  of  county  commissioners  fails  to  recover 
more  on  the  appeal  than  is  allowed  by  the  board,  he  shall  pay  the  costs 
of  the  appeal,  was  not  repealed  by  the  act  of  1879  (Acts  1879,  p.  106). 

Same. — ImmatervU  Error. — Where  the  circuit  court  adjudges  the  costs  as 
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contemplated  by  the  statute,  the  method  by  which  it  reaches  that  con- 
clusion, whether  by  considering  evidence  of  a  tender  or  otherwise,  is 
immaterial. 

From  the  Owen  Circuit  Court. 

J.  C.  RobinsoUy  I,  H.  Fowler,  J.  H.  Jordan  and  0.  Mai- 
thews,  for  appellants. 

W.  Hicham,  D.  E.  Beem  and  O.  W,  Orvbbs,  for  appellee. 

ZoLLARS,  J. — Appellants  filed  a  claim  against  Owen  couDty, 
before  the  board  of  commissioners  of  that  county.  From  an 
allowance  in  their  favor  they  appealed  to  the  Owen  Circuit 
Court.  Upon  a  change  of  venue  the  case  was  taken  to  the 
Morgan  Circuit  Court,  from  which  court  this  appeal  was 
taken.     In  that  c6urt  appellants  filed  an  amended  complaint. 

The  first  and  second  paragraphs  are  based  upon  a  written 
contract  with  the  board  of  commissioners  of  Owen  county 
for  the  construction  of  abutments  and  piers  for  a  bridge 
across  White  River,  and  allege  a  completion  of  the  work  and 
a  refusal  on  the  part  of  the  county  to  pay  the  contract  price. 
The  seven  paragraphs  which  immediately  follow  the  second 
are  based  upon  the  same  written  contract. 

The  grounds  upon  which  the  plaintiffs  ask  a  recovery,  as 
stated  in  those  paragraphs,  in  brief,  and  without  being  specific, 
are,  that,  according  to  the  plans  and  specifications  given  to 
the  bidders  for  the  work  for  inspection,  and  according  to  the 
contract  subsequently  entered  into  by  the  plaintifis  and  de- 
fendant, the  plaintiffs  were  to  erect  1,900  cubic  yards  of 
masonry,  and  place  500 cubic  yards  of  riprap;  that  the  ma- 
sonry, without  the  consent  of  the  plaintiffs,  was  reduced  to 
980  cubic  yards,  and  the  riprap  increased  to  1,600  cubic 
yards ;  that  those  changes  deprived .  the  plaintiffs  of  profits 
which  they  would  have  made,  and  made  necessary  expendi- 
tures which  they  would  not  otherwise  have  been  required  to 
make  ;  that  the  defendant  delayed  the  work  to  the  damage  of 
the  plaintiffs ;  that,  by  the  plans  and  specifications,  the  de- 
fendant represented  that  there  was  a  rock  upon  which  one  of 
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the  piers  could  be  made  to  rest ;  that  there  was  no  such  rock^ 
but,  on  the  contrary,  there  was  quicksand  where  the  rock  was 
represented  to  be,  and  that  the  absence  of  the  rock  and  pres- 
ence of  the  quicksand  destroyed  profits  which  the  plaintiffs 
would  have  made,  and  increased  expenditures  on  their  part. 

The  tenth  ps^ragraph  is  a  common  count  for  work  and  labor, 
materials  and  expenditures.  The  bills  of  particulars  accom- 
panying the  paragraph  show  that  the  work  and  labor  done, 
the  materials  furnished  and  expenditures  made  were  in  and 
about  the  construction  of  one  of  the  piers  mentioned  in  the 
other  paragraphs,  and  on  account  of  the  work  being  stopped 
and  delayed  by  the  defendant. 

The  court  below  overruled  a  demurrer  to  the  third  para- 
graph of  the  defendant's  anewer.  That  ruling  is  assigned 
here  as  error. 

It  is  contended  by  counsel  for  the  plaintiffs  that  the  answer 
is  bad,  because  it  purports  to  be  an  answer  to  the  whole  com- 
plaint and  is  but  an  answer  to  the  first  nine  paragraphs.  We 
have  examined  the  answer  carefully  and  critically,  and  are 
well  satisfied  that  the  objection  thus  urged  is  not  well  taken. 
No  good  purpose  would  be  accomplished  by  setting  out  the 
answer  in  full,  or  saying  more  upon*  this  branch  of  the  case. 

It  is  averred  in  the  answer  that  before  the  commencement 
of  the  action  the  defendant  paid  to  the  plaintiffs dol- 
lars, which  was  all  that  was  in  any  way  due  to  the  plaintiffs 
at  the  time  the  action  was  commenced,  except  the  sum  of 
$171. 

The  leaving  of  blanks  is  an  awkward  and  careless  way  of 
pleading,  but  in  this  case,  taking  all  of  the  averments  of  the 
answer  together,  they  amount  to  an  allegation  that  $171  was 
all  that  was  in  any  way  due  to  the  plaintiffs  from  the  defend- 
ant at  the  time  the  action  was  commenced. 

The  other  objections  urged  to  the  answer  have  reference 
to  the  allegations  of  a  tender  made  while  the  claim  was 
pending  in  the  commissioners'  court.  As  the  answer  would 
be  sufficient  with  all  the  averments  in  relation  to  a  tender 
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eliminated,  it  will  not  be  necessary,  in  this  connection^  for 
us  to  consider  the  objections  urged  and  argued  by  counsel. 

Error  is  also  assigned  upon  the  overruling  of  appellants' 
motion  for  a  new  trial.  It  is  contended,  in  the  first  place, 
that  the  amount  of  recovery  assessed  by  the  jury  is  too 
small.  The  jury  returned  a  verdict  for  the  plaintiff  in  the 
sum  of  $171.  Counsel  for  appellant  contend  that  the  verdict 
should  have  been  for  $300,  at  least,  as  that  was  the  amount 
tendered,  and  thereby  admitted  to  be  due.  It  is  a  sufficient 
answer  here  to  observe,  that  there  was  no  evidence  at  all 
given  to  the  jury  of  any  tender.  The  jury  could  act  upon 
nothing  except  the  evidence  before  them.  Whatever  weight 
or  effect  the  tender  ought  to  have  in  the  final  disposition  of 
the  case,  if  any  tender  was  made,  it  must  be  clear  that  the 
verdict  of  the  jury  should  not  be  overthrown,  nor  even 
called  in  question  as  being  unsupported  by  the  evidence, 
because  there  may  have  been  evidence  which  was  not  brought 
forward  at  the  trial. 

Appellants^  counsel  further  contend  that  a  new  trial  should 
have  been  granted  below,  and  that  the  judgment  should  now 
be  reversed  by  this  court,  on  account  of  an  alleged  error  of 
the  court  below  in  excluding  certain  testimony.'  It  is  stated 
in  a  bill  of  exceptions  that  appellants  "  offered  to  prove  as 
evidence  in  chief,  by  Reuben  Galloway  and  other  named 
witnesses,  each  of  whom  was  a  competent  witness,  and  each 
of  whom  was  called  and  offered  as  a  witness  for  such  pur- 
pose at  the  proper  time,''  that  while  they,  the  appellants,  were 
engaged  in  the  doing  of  what  they  regarded  as  extra  work, 
Galloway  inquired  of  A.  B.  Fitch,  who,  they  contend,  was 
the  engineer  in  charge  of  the  work,  and  the  agent  of  the 
county  board,  as  to  who  was  to  pay  for  the  extra  work,  and 
that  he  said :  "  Go  on  and  do  the  work  as  I  tell  you,  and  we 
will  make  it  all  right  with  you."  The  bill  further  recites 
that  the  testimony  was  excluded. 

It  is  contended  on  the  part  of  appellants  that  the  relations 
of  Fitch  to  the  county  board  were  such  that  his  statements 


NOVEMBER  TERM,  1888.  577 

4 

Spence  et  oL  v.  The  Board  of  CommissioDers  of  Owen  County. 

aud  promises  would  bind  it,  and  tbat^  therefore^  the  testi- 
mouy  was  competent.  On  the  other  hand^  it  is  contended 
by  counsel  for  appellee  that  Fitch  had  no  authority  to  bind 
the  county  board,  and  that  for  that  reason  the  offered  testi- 
mony was  incompetent.  They  further  contend,  that,  if  it 
should  be  conceded  that  the  testimony  was  wrongfully  ex- 
cluded, the  error  was  rendered  harmless  by  a  subsequent 
admission  of  the  same  testimony. 

The  record  really  presents  no  question  as  to  the  compe- 
tency or  exclusion  of  the  testimony.  It  may  be  said  here,  as 
was  said  in  the  case  of  Higham  v.  Vanosdolj  101  Ind.  160, 
that  it  does  not  appear  that  any  question  was  asked  the  wit- 
nesses and  objected  to  by  the  defendant;  nor  does  it  appear 
what  the  witnesses  would  have  testified  to,  or  whether  they 
would  have  testified  to  anything  concerning  the  proposition 
which  was  made.  It  was  said  in  that  case,  that  the  exclu- 
sion of  testimony  can  only  be  made  available  by  asking  seme 
pertinent  question  of  a  witness  on  the  stand,  and,  if  objection 
is  made,  stating  to  the  court  what  testimony  the  witness 
will  give  in  answer  to  the  question  proposed. 

It  may  well  be  said  here,  too,  as  contended  by  counsel  for 
appellee,  that  the  subsequent  admission  of  the  testimony  ren- 
dered harmless  any  error  that  there  may  have  been,  if  any, 
in  its  exclusion. 

Upon  the  cross-examination  of  Fitch  by  appellants'  coun- 
sel he  testified  that  Galloway  did  not  ask  him  who  would 
pay  for  the  extra  work,  and  that  he  did  not  say  to  Gralloway, 
"  Go  on  and  do  the  work  as  I  tell  you,  and  we  will  make  it 
all  right." 

Appellants  then  called  their  witnesses,  who  testified  that, 
in  response  to  the  question  by  Galloway,  Fitch  said  to  him : 
'^Go  on  and  do  the  work  as  I  tell  you,  and  we  will  make  it 
all  right." 

It  is  true  that  the  testimony  came  in  the  way  of  a  contra- 
VoL.  117.— 37 
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diction  of  the  testimony  of  Fitch,  but  it  went  to  the  jury 
just  as  fully  as  if  it  had  been  admitted  in  the  first  instance. 

Where  testimony  is  once  excluded,  and  is  afterwards  ad- 
mitted as  impeaching  testimony,  the  court,  to  be  consistent, 
should  limit  it  to  the  latter  purpose  by  a  proper  instruction 
to  the  jury.  That  was  not  done  in  this  case.  .  The  jury  were 
in  no  way  instructed  that  the  testimony  should  be  limited  to 
any  one  purpose,  and  were  left  to  give  it  such  weight  in  the 
case  as  they  might  see  fit.  They,  doubtless,  considered  it  as 
bearing  upon  the  merits  of  the  controversy,  just  as  they 
would  have  done  had  it  been  admitted  in  the  first  instance. 

If  the  testimony  was  competent,  a  question  we  need  not 
and  do  not  now  decide,  it  should  have  been  admitted  when 
first  offered ;  but  inasmuch  as  it  finally  went  to  the  jury 
without  any  limit  placed  upon  its  application  by  an  instruc- 
tion of  the  court,  we  think  the  case  falls  within  that  section 
of  the  code  which  provides  that  the  court  must,  in  every 
stage  of  the  action,  disregard  any  error  or  defect  in  the  pro- 
ceedings which  does  not  affect  the  substantial  rights  of  the 
adverse  party,  and  that  no  judgment  can  be  reversed  or  af- 
fected by  reason  of  such  error  or  defect.  Section  398,  R.  S. 
1881 ;  Raivson  v.  Pratty  91  Ind.  9. 

Appellants'  counsel  assail  each  and  all  of  the  instructions 
given  by  the  court.  First  in  the  order  of  the  argument  is 
the  second  given  at  the  request  of  the  defendant.  The  sub- 
stance of  that  instruction  is,  that  if  there  was  any  change  in 
the  work,  as  described  in  the  written  contract,  by  the  defend- 
ant, without  the  consent  of  the  plaintiffs,  they  would  be  en- 
titled to  recover  whatever  damages  they  might  have  suffered 
by  reason  of  such  change ;  that,  on  the  other  hand,  if 
changes  were  made  at  the  instance  and  request  of  the  plain- 
tiffs, and  for  their  benefit,  they  would  not  be  entitled  to  dam- 
ages by  reason  of  such  change.  Clearly,  a  party  to  a  written 
contract  can  not  recover  damages  resulting  from  a  change  in 
the  work  to  be  performed  under  such  contract,  when  such 
change  is  made  at  his  request,  and  results  beneficially  to  him. 


NOVEMBER  TERM,  1888.  679 

Spence  et  al.  v.  The  Board  of  Commissioners  of  Owen  County. 

It  is  said  that  the  instruction  ignored  the  tenth  paragraph  of 
the  complaint,  which  was  a  common  count  for  labor  and 
materials,  and  the  admission  of  the  amount  due  as  made 
by  the  tender  set  up  in  the  third  paragraph  of  the  answer. 
In  answer  to  that,  it  is  sufficient  to  say,  in  the  first  place, 
that  the  instruction  related  wholly  to  damages  resulting  from 
a  change  in  the  work  described  in  the  written  contract.  In 
the  second  place,  the  bill  of  particulars  filed  with  the  tenth 
paragraph  of  the  complaint,  as  already  stated,  shows  that  the 
work  and  materials  therein  mentioned  are  such  as  were  made 
necessary  by  the  alleged  change  in  the  work,  as  set  out  in  the 
other  paragraphs.  And  in  the  third  place,  there  was  no  evi- 
dence at  all  before  the  jury  of  any  tender. 

In  their  argument  upon  the  third  paragraph  of  the  answer, 
counsel  for  appellants  contend  that  no  sufficient  and  legal 
tender  is  shown  by  the  plea  to  have  been  made.  They  can 
not,  therefore,  with  much  propriety,  insist  that  the  court 
should  have  instructed  the  jury  to  return  a  verdict  for  the 
amount  of  a  tender  which  they  contend  was  not  well  pleaded, 
and  of  which  no  evidence  was  given  to  the  jury.  And 
finally,  the  instruction  as  given  was  correct,  and  if  any  further 
charge  in  relation  to  a  tender  could  by  any  possibility  have 
been  proper,  it  was  the  duty  of  appellants  to  have  asked  it, 
and  to  have  submitted  such  an  one  as  they  desired  to  be 
given. 

It  is  contended  on  the  part  of  appellants  that  their  bid 
for  the  work  was  made  upon  a  profile  on  file  with  the  au- 
ditor, and  that,  therefore,  that  profile  became  a  part  of  the 
contract.  The  contention  on  the  part  of  appellee  is  to  the 
contrary.  There  is  evidence  in  the  record  tending  to  sus- 
tain the  contentions  of  both  sides  as  to  the  profile  being  on 
file  with  the  auditor,  and  the  relations  of  the  bids  to  the  same. 
Upon  that  branch  of  the  case  the  court,  in  the  third  instruc- 
tion asked  by  the  defendant,  charged  the  jury  that,  from 
the  evidence  before  them,  it  was  their  duty  to  determine 
what  constituted  the  contract  entered  into  by  the  parties; 
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that  it  was  their  duty  to  determine  from  the  evidence  whether 
or  not  the  profile  became  a  part  of  the  contract ;  that,  in  or- 
der that  the  profile  should  become  a  part  of  the  contract,  it 
must  have  been  attached  to  it,  and  marked  as  a  part  of  the 
contract,  or  it  must  have  been  exhibited  by  the  defendant  at 
the  time  the  contract  was  made,  as  the  plan  of  the  work  to  be 
done.  The  instruction,  we  think,  is  erroneous,  for  the  rea- 
son that  it  gave  to  the  jury  authority  to  construe  a  written 
contract,  and  imposed  upon  them  the  duty  of  so  doing.  Bat 
the  error  was  to  the  injury  of  the  defendant  and  in  no  way 
prejudicial  to  appellants. 

As  we  have  seen,  nine  paragraphs  of  the  complaint  rest 
upon  a  written  contract  between  appellants  and  the  county 
board.  Attached  to,  and  as  a  part  of,  that  contract,  are  full 
plans  and  specifications  for  the  work.  The  answer  admits 
the  execution  of  that  contract.  All  prior  negotiations  and 
agreements  must  be  regarded  as  merged  in  the  consummated 
written  contract.  That  is  the  contract,  and  the  only  con- 
tract, between  the  parties,  and  its  construction  was  a  question 
of  law  for  the  court,  and  not  for  the  jury.  Whether  or  not 
the  actions  and  declarations  of  the  defendant  in  respect  to 
any  profile  might  form  a  basis  for  a  reformation  of  the  con- 
tract, is  a  question  in  no  way  before  us,  and  about  which  we 
express  no  opinion.  It  is  sufficient  here,  that  no  profile  was, 
in  any  way,  made  a  part  of  the  contract. 

We  discover  no  valid  objection  to  the  fourth  instruction 
given  upon  the  request  of  the  defendant. 

The  fifth  instruction  given  upon  the  defendant's  request 
was  so  favorable  to  appellants  as  to  leave  them  no  ground  of 
complaint.  If  there  is  any  just  ground  of  complaint  it  is  on 
the  part  of  the  defendant.  Under  it  the  jury  might  have  de- 
termined what  the  contract  was,  and  given  it  an  interpreta- 
tion, and  also  assessed  damages  in  favor  of  appellants  on  ac- 
count of  a  reduction  of  the  amount  of  masonry  without  their 
consent. 

We  can  discover  no  stipulation  in  the  contract  that  the 
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masonry  to  be  constructed  should  consist  of  a  specified  num- 
ber of  cubic  yards.  There  having  been  no  rock  or  shale  up- 
on which  to  erect  one  of  the  piers^  as  the  contract  seems  to 
have  contemplated^  may  have  resulted  in  the  reduction  of 
the  cubic  yards  of  masonry  in  that  pier ;  but,  as  we  have  be- 
fore stated,  the  contract  does  not  otherwise  provide  for  a 
definite  number  of  cubic  yards.  It  is  said  by  counsel  that 
appellants  may  have  been  entitled  to  recover  extra  pay  be- 
cause of  the  reduction  of  the  amount  of  masonry,  although 
such  reduction  may  have  been  made  with  their  consent,  and 
that  the  instruction  does  not  embrace  such  a  right  of  recov- 
ery. If  appellants  had,  or  might  have  had,  such  a  right  of 
recovery,  and  the  instruction  was  not  full  enough  in  that  re- 
gard, their  counsel  should  have  submitted  an  instruction 
covering  the  point. 

The  eighth  instruction  given  upon  the  request  of  ,the  de- 
fendant is  also  objected  to.  We  have  examined  the  instruc- 
tion carefully,  and  deem  it  sufficient  to  say  that  it  was  more 
favorable  to  appellants  than  they  had  a  right  to  ask. 

By  the  ninth  charge,  also  asked  by  the  defendant,  the  court 
did  nothing  more  than  to  impose  upon  the  plaintiffs  the  bur- 
den of  proving  what  they  alleged  in  their  complaint. 

The  tenth  instruction  eiven  at  the  request  of  the  defend- 
ant should  be  considered  in  connection  with  instruction  one 
asked  by  appellants.  When  thus  considered  it  involves  no 
inaccuracy  or  error  that  would  justify  this  court  in  reversing 
the  judgment. 

As  to  the  instructions  given  by  the  court  upon  the  right 
of  the  jury  to  weigh  the  testimony  and  judge  of  the  credi- 
bility of  the  witnesses,  although  they  perhaps  go  to  the  verge 
of  the  correct  rule,  we  can  not  say  that  they  involve  errors 
for  which  the  judgment  should  be  reversed. 

By  the  fourth  of  the  court's  charges,  the  jury  were  correctly 
instructed  that  the  plaintiffs  could  not  recover  for  extra  work 
caused  by  defective  coffer-dams  unskilfully  constructed  by 
them. 
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The  court  refused  instruction  three  asked  by  appellants,  but 
gave  it  with  a  modification.  The  instruction  related  to  the 
effect  of  a  tender  by  the  defendant.  It  is  claimed  that  the 
court  erred  in  refusing  and  in  modifying  the  instruction.  All 
that  needs  to  be  said  here  is^  that  there  was  no  evidence  of  a 
tender  before  the  jury,  and  hence  no  evidence  to  which  the 
charge  was  applicable.  It  is  not  error  to  refuse  an  instruc- 
tion in  such  a  case. 

There  are  still  other  objections  made  to  some  of  the  in- 
structions, all  of  which  we  have  considered  carefully.  We 
do  not,  however,  think  that  it  would  be  profitable  for  us  to 
further  extend  this  opinion  in  specifically  pointing  out  such 
objections  and  stating  in  detail  why  we  do  not  think  that  any 
of  them  is  of  such  a  serious  character  as  to  justify  a  reversal 
of  the  judgment.  Looking  to  all  of  the  instructions,  we 
think  that  they  fairly  well  presented  the  case  to  the  jury. 

The  court  below  rendered  judgment  on  the  verdict  of  the 
juiy  in  appellant's  favor  for  $171,  and  adjudged  the  costs  of 
the  action  against  them. 

Appellants  objected  to  the  judgment  for  costs,  and  moved 
to  modify  and  change  it,  so  that  all  of  the  costs  should  be 
adjudged  against  the  defendant. 

Over  their  objection,  and  for  the  purpose,  it  is  said,  of  de- 
termining the  question  of  costs,  the  court  heard  testimony, 
adduced  for  the  purpose  of  showing  that  prior  to  the  appeal 
to  the  circuit  court  the  defendant  tendered  to  appellants,  in 
full  of  all  of  their  demand,  $300  in  money,  and  the  county 
auditor's  receipt  for  all  costs  up  to  the  time  of  the  tender. 
Appellants'  counsel  contend  that  the  court  erred  in  adjudging 
the  costs  of  the  action  against  them,  in  hearing  the  testimony 
in  relation  to  the  tender,  and  in  refusing  to  modify  the  judg- 
ment. 

Their  argument  is,  that  the  court  had  no  right  or  authority 
to  hear  such  testimony  after  the  return  of  the  verdict  and  the 
discharge  of  the  jury,  and  that  the  testimony  so  heard  did 
not  establish  a  valid  and  legal  tender. 
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The  statute  governed  the  costs  on  appeal,  and  hence  it  is 
not  material  whether  there  was  a  tender  or  not,  nor  as  to  the 
methods  by  which  the  court  reached  the  conclusion  that  the 
costs  should  be  taxed  against  appellants. 

The  act  of  1852  (R.  S.  1881,  section  5771)  provides  that, 
from  all  decisions  for  allowances  by  the  county  board,  etc., 
an  appeal  may  be  taken  within  thirty  days  to  the  circuit  court, 
and  that  if  the  appealing  party  do  not  recover  more  on  the 
appeal  than  is  allowed,  he  shall  pay  the  costs  of  such  ap- 
peal. 

The  section  originally  provided,  also,  that  if  a  claim  should 
be  disallowed  in  whole  or  in  part,  the  claimant  might,  at  his 
option,  bring  an  action  against  the  county.  That  provision 
of  the  section  was  repealed  by  implication  by  the  act  of 
1879.  Acts  1879,  p.  106.  But  that  act  did  not  repeal  that 
portion  of  the  section  in  relation  to  the  costs  on  appeal ;  on 
the  contrary,  it  was  provided  in  that  act  that  appeals  might 
be  taken  to  the  circuit  court  "  as  now  provided  by  law.^' 

The  act  of  1885  (Acts  1885,  p.  80)  was  passed  after  the 
judgment  in  this  case  was  rendered,  and  hence  could  in  no 
way  affect  it.  That  act  is  an  amendment  of  the  act  of  1879, 
and  contains  a  provision  about  costs,  the  same  as  that  con- 
tained in  section  5771,  supra ;  but  that  is  not  sufficient  to 
show  that  section  5771,  so  far  as  it  relates  to  costs,  was  re- 
pealed by  the  act  of  1879. 

The  cases  of  Slaie,  ex  rei,  v.  Board,  etc.,  101  Ind.  69,  and 
Boardy  dc.y  v.  Ma^xwdl,  101  Ind.  268,  decide  nothing  more 
than  that  the  act  of  1879  repealed  so  much  of  section  5771 
as  authorized  a  claimant  to  commence  an  action  in  the  circuit 
court  upon  his  claim  being  disallowed  in  whole  or  in  part  by 
the  county  board. 

The  county  board  in  this  case  allowed  upon  appellants' 
claim  $300,  which,  of  course,  carried  costs  up  to  the  time  of 
such  allowance.  Appellants  did  not  recover  that  much  upon 
the  appeal,  and  hence,  under  the  statute,  the  costs  upon  the 
appeal  should  have  been,  and  were,  taxed  against  appellants. 


/ 


684  SUPREME  COURT  OF  INDIANA, 

Spence  ei  oL  v.  The  Board  of  Commissioners  of  Owen  Coantj. 

As  to  such  costs  the  question  of  a  tender  becomes  entirely 
immaterial. 

The  court,  in  adjudging  costs  against  appellants,  doubtless 
acted  upon  the  assumption  that  the  costs  accrued  in  the  com- 
missioners' court,  except  as  connected  with  the  appeal,  had 
been  paid,  and  were  no  further  to  be  considered. 

If,  however,  it  can  be  said  that  the  judgment  is  broad 
enough  to  cover  those  costs,  and  that,  as  to  them,  appellants 
are  entitled  to  relief,  a  reversal  of  the  judgment  would  not 
follow. 

Upon  a  proper  record  this  court  might  order  a  modifica- 
tion of  the  judgment  as  to  the  amount  of  such  costs.  But  the 
record  is  not  in  a  condition  to  order  such  a  modification.  The 
only  way  by  which  the  question  could  be  raised  below  was  by 
an  objection  to  the  judgment  and  a  motion  to  modify  it  as  to 
costs. 

Appellants  made  an  objection  and  a  motion  to  modify,  but 
both  the  objection  and  motion  are  too  broad.  By  both  the 
objection  and  the  motion  appellants  asked  that  all  of  the 
costs,  including  those  made  upon  the  appeal,  should  be  taxed 
against  the  defendant.  It  has  been  many  times  decided  that 
there  is  no  available  error  in  overruling  an  objection  or  a 
motion  where  it  is  not  well  taken  as  a  whole.  See  Wolfe 
V.  Pugh,  101  Ind.  293. 

After  a  patient  examination  of  the  record  and  the  numer- 
ous questions  discussed  by  counsel,  we  find  no  error  which 
would  justify  us  in  overthrowing  the  judgment. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  15, 1888 ;  petition  for  a  rehearing  overruled  Jan.  23, 1889. 


NOVEMBER  TEEM,  1888.  585 


PattoD,  Warden,  v.  The  State,  ex  rel.  McCann. 


No.  14,405. 

Patton,  Warden,  v.  The  State,  ex  rel.  McCann. 

Mandate. — Prison  Warden, —  Warrant  for  Fuel  Purchased. — The  warden  of 
a  State  prison  may  be  compelled  by  mandate  to  draw  a  warrant  for  fuel 
purchased  for  the  prison  by  his  predecessor,  it  being  the  duty  of  the 
warden,  under  sections  6140  and  6141,  R.  S.  1881,  to  purchase  fuel  and 
pay  for  it  by  drawing  a  warrant. 

Same. — Reium, — FratuL — Mistake, — A  return  by  the  warden  alleging  that 
the  claim  was  rejected  by  the  directors  of  the  prison  because  they  ad- 
judged that  there  were  improper  weights,  mistakes  in  calculations  and 
inferiority  in  the  quality  of  the  fuel,  but  not  alleging  that  there  actually 
was  fraud  or  mistake,  is  bad. 

From  the  Clark  Circuit  Court. 

L.  T.  Micfiener,  Attorney  General,  C  L.  Jewett,  H.  E. 
Jewett  and  J.  H,  Gillette  for  appellant. 

A.  O.  Caruth  and  F.  B.  Burke,  for  appellee. 

Elliott,  J. — In  the  petition  for  the  writ  of  mandate 
which  issued  in  this  case,  the  relator  averred  that  under  an 
agreement  with  Andrew  J.  Howard,  then  the  warden  of  the 
Indiana  State  Prison  South,  he  sold  and  delivered  to  How- 
ard, for  the  use  and  benefit  of  that  prison,  a  great  quantity 
of  coal  for  fuel ;  that  after  the  delivery  of  the  coal  he  pre- 
sented his  account,  verified  by  the  affidavit  of  Matthew  L. 
Huette,  keeper  of  accounts  of  the  prison,  to  James  B.  Pat- 
ton,  who  succeeded  Howard  in  the  office  of  warden,  and  that 
he  refused  to  draw  his  warrant  for  the  amount  due  the  peti- 
tioner. The  alternative  writ  contains  substantially  the  same 
statement.  Patton's  return  is  in  four  paragraphs.  The  first 
is  a  general  denial.  The  second  alleges  that  the  appellee's 
account  was  presented  to  the  directors  of  the  prison ;  that 
they  inspected  it  and  refused  to  allow  it  in  full,  but  or- 
dered an  allowance  for  part  of  it.  The  third  paragraph 
alleges  substantially  the  same  facts  as  the  second  ;  the  differ- 
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ence  between  the  two  paragraphs  is,  that  the  third  alleges 
that  the  directors  heard  evidence,  and  rejected  the  account 
because  of  improper  weights,  mistakes  in  calculation,  and 
the  inferior  quality  of  the  coal.  The  fourth  paragraph 
simply  alleges  that  the  appellant  was  ready  and  willing  to 
draw  a  warrant  for  the  amount  due  the  appellee.  To  the 
second  and  third  paragraphs  of  the  return  the  relator  suc- 
cessfully demurred. 

It  will  be  noticed  that  the  second  and  third  paragraphs 
are  based  solely  on  the  action  of  the  directors,  and  that  it  is 
not  alleged  that  there  was  any  fraud  or  wrong  on  the  part 
of  the  relator,  nor  is  it  averred  that  the  coal  was  inferior  or 
that  the  weights  were  incorrect,  or  that  there  was  any  mis- 
take in  the  calculations.  It  is,  it  is  true,  alleged  that  the 
directors  rejected  the  account  for  the  reason  stated  in  the 
third  paragraph ;  but  it  is  not  alleged  that  there  was  in  fact 
any  wrong  on  the  part  of  the  appellee's  relator,  or  any  in- 
feriority in  the  coal,  or  any  mistake  in  the  calculations,  so 
that  the  controlling  question  resolves  itself  into  this :  Had 
the  directors  authority  to  reject  the  petitioner's  claim?  In 
our  judgment  they  had  no  such  authority. 

Section  6140,  R.  S.  1881,  reads  thus :  "  The  warden  shall 
attend  to  the  purchasing  of  all  articles  for  the  institution, 
clothing,  provisions,  medicines,  materials  for  buildings  and 
repairs — said  materials  to  be  manufactured  in  the  peniten- 
tiary. He  shall  have  charge  of  the  whole  operations  of  the 
institution,  and  shall  be  its  executive  oflScer.  But  no  con- 
tracts shall  be  made  wherein  any  of  the  directors  or  officers 
of  the  institution  are  interested." 

It  is  provided  in  section  6141  that  the  warden  shall  pay 
to  the  treasurer  of  State  all  money  that  he  receives,  and  that 
"  all  accounts  for  claims  against  the  penitentiary,  for  salaries, 
provisions,  clothing,  medicines,  repairs,  buildings,  fuel,  etc., 
shall  be  drawn  on  the  order  of  the  warden,  countersigned  by 
at  least  one  of  the  directors."  These  statutory  provisions 
make  it  the  duty  of  the  warden  to  buy  fuel  and  to  pay  for  it  by 
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drawing  a  warrant.  The  duty  to  draw  the  warrant  for  fuel 
sold  and  delivered  to  the  warden  for  the  use  of  the  peniten- 
tiary is  not  a  discretionary  one,  l^ut,  on  the  contrary,  is  an 
imperative  duty.  As  the  duty  is  imperative,  its  performance 
may  be  coerced  by  mandate.  The  remedy  adopted  is  the 
appropriate  one. 

We  do  not  doubt  that  if  the  warden  should  discover  that 
there  was  any  fraud  or  mistake  in  a  claim  presented  to  him, 
he  might  reject  it,  or  require  the  proper  correction  to  be 
made.  But  there  is  no  such  case  presented  by  the  plead- 
ings, for  it  is  not  averred  that  there  was  actually  fraud  or 
mistake.  All  that  is  alleged  is  that  the  directors  so  ad- 
judged. 

The  appropriation  act  of  1885  does  not  repeal  or  modify 
the  former  statute  in  respect  to  the  questions  here  involved. 

There  is  evidence  supporting  the  finding. 

Judgment  affirmed. 

Filed  Jan.  4, 1889;  petition  for  a  rehearing  overruled  Feb.  20, 1889. 
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hUay  of  to  Explain, — When  property  is  conveyed  by  husband  and  wife  by      IM  426 
warranty  deed — there  having  been  previous  money  transactions  between       J 17  687 
the  parties  to  the  deed — and  on  the  same  day  the  grantee  takes  the 
promissory  note  of  the  husband,  and  executes  to  him  a  title- bond,  agree- 
ing to  convey  to  him  said  land  upon  the  prompt  payment  of  said  note, 
the  deed,  note,  and  title-bond  do  not  absolutely  constitute  a  mortgage, 
and  parol  evidence  is  admissible  to  show  the  real  transaction  between 
the  parties  to  said  instruments. 
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Evidence. — Ignorance  of  the  Law. — Proof  of,  When  Noi  AdmisaibU, — Evi- 
dence is  inadmissible  to  show  that  one  was  ignorant  of  the  law  in  a  cer- 
tain matter,  when  it  is  not  proposed  to  prove  that  the  other  partj  to 
the  transaction  made  any  misleading  statements,  or  that  he  even 
had  any  knowledge  of  sach  ignorance. 

Vbbdict. —  J^ien  Court  May  Direct. — If  the  plaintiff's  evidence,  with  all 
the  legitimate  inferences  which  a  jury  might  reasonably  draw  from  it,  is 
insufficient  to  sustain  a  verdict  in  his  favor,  so  that  the  same,  if  re- 
turned, would  have  to  be  set  aside,  the  court  may  properly  direct  a  ver- 
dict for  the  defendant,  without  submitting  the  evidence  to  the  jury ; 
otherwise  not. 

From  the  Jefferson  Circuit  Court. 

J.  W.  Linck,  C.  E.  Walker,  J.  L.  Wilson,  C.  A.  Korbly 
aud  W.  0.  Ford,  for  appellants. 

A.  D.  Vanosdol  and  H.  Francisco,  for  appellee. 

Coffey,  J. — In  the  year  1873,  the  appellant  Delphia  A. 
Wolfe,  who  then  was  and  still  is  the  wife  of  the  other  appel- 
lant, Elihu  Wolfe,  became  the  owner  in  fee,  in  her  own 
right,  of  the  land  involved  in  this  suit.  On  the  lOthdajof 
February,  1882,  she  executed  her  note  to  Priscilla  C.  Wilson 
for  six  hundred  dollars,  due  one  year  after  date,  and  she  and 
her  husband  executed  a  mortgage  on  said  land  to  secure  its 
payment.  On  the  27th  day  of  February,  1883,  the  appel- 
lants executed  their  note  to  the  appellee  for  the  sum  of  one 
thousand  dollars,  due  two  years  after  date,  and  also  executed 
a  mortgage  on  said  land  to  secure  its  payment. 

The  appellee  took  an  assignment  of  the  Wilson  note  and 
mortgage,  aud,  after  entering  the  same  satisfied,  and  deduct- 
ing the  amount  due  thereon  from  the  said  one  thousand  dollar 
note,  paid  the  residue  to  the  said  Elihu  Wolfe.  Ou  the 
19th  day  of  March,  1886,  the  appellants  conveyed  said  land 
to  the  appellee  by  warranty  deed,  and  on  the  same  day  the 
appellee  took  the  separate  note  of  the  said  Elihu  Wolfe  for 
$1,308.26,  due  on  the  19th  day  of  June,  1887,  and  executed 
to  him  a  title-bond,  agreeing  to  convey  to  him  said  land  up- 
on the  prompt  payment  of  said  note  according  to  the  tenor 
thereof.     No  money  passed  between  the  parties  at  the  time 
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of  the  execution  of  the  deed,  and  the  amount  of  the  note  exe- 
cuted by  Elihu  Wolfe  to  the  appellee  was  the  amount  due 
at  its  date  upon  the  one  thousand  dollar  note,  together  with 
the  amount  of  taxes  due  on  said  land.  Elihu  Wolfe  hav- 
ing failed  to  pay  said  note,  or  any  part  of  the  same,  this  suit 
was  brought  for  the  possession  of  said  land,  in  the  ordinary 
form  of  ejectment. 

The  appellants  answered  the  complaint  by  a  general  denial. 

The  appellant  Delphia  A.  Wolfe  also  filed  a  cross-com- 
plaint, in  which  she  set  out  the  above  facts,  and  alleges  that 
said  mortgages  were  executed  to  secure  the  individual  debts 
of  her  husband  for  borrowed  money,  and  that  the  deed  exe- 
cuted to  the  appellee  was  intended  as  a  mortgage  to  secure 
said  debts  and  to  procure  an  extension  of  time  for  their  pay- 
ment. She  prays  that  said  mortgages  and  deed  be  declared 
void  as  to  her,  and  that  her  title  to  said  land  be  quieted. 

She  alsp  filed  a  special  answer  to  the  complaint,  but  we 
deem  it  unnecessary  to  set  it  out. 

The  appellee  filed  a  reply  to  the  special  answer  and  an 
answer  to  the  cross-complaint,  and  the  cause,  being  at  issue, 
was  tried  by  a  jury,  who  returned  a  verdict  for  the  appellee. 
Upon  the  rendition  of  judgment  on  this  verdict,  the  appel- 
lants took  a  new  trial,  as  of  right,  under  the  statute ;  and 
the  appellant  Delphia  A.  Wolfe^  by  leave  of  the  court, 
filed  an  additional  paragraph  of  cross-complaint,  in  which 
she  avers  the  same  facts  set  up  in  her  former  cross-complaint, 
and  alleges  in  addition  thereto  that  the  deed  to  the  appellee 
and  the  title-bond  executed  in  connection  therewith  were 
drawn  in  the  form  of  a  conditional  sale,  which  fact  was  con- 
cealed from  her,  and  that,  by  the  authority  of  the  appellee, 
her  husband  represented  to  her  that  said  deed  was  made  to 
avoid  the  costs  of  a  foreclosure,  and  that  appellee  would' 
execute  back  to  her,  or  to  her  and  her  said  husband,  a  title- 
bond,  and  would  give  them  fifteen  months'  longer  time  in 
which  to  pay  said  debt. 

The  appellee  filed  a  general  denial  to  this  cross-complaint. 
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and  the  cause,  being  again  at  issue,  was  submitted  to  a  jury 
for  trial.     The  jury  returned  a  verdict  for  the  appellee. 

The  appellant^  filed  a  motion  and  reasons  for  a  new  trial, 
which  were  overruled  by  the  court,  and  the  appellants  ex- 
cepted. The  court  then  rendered  judgment  on  the  verdict 
in  favor  of  appellee  for  the  possession  of  the  land  in  con- 
troversy and  damages  for  the  detention  thereof. 

The  only  errors  properly  assigned  in  this  court  are,  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial,  and 
that  the  court  erred  in  overruling  the  demurrer  of  the  ap- 
pellant Delphia  A.  Wolfe  to  the  special  answer  of  the  ap- 
pellee to  her  cross-complaint. 

As  to  the  last  error  assigned,  it  is  sufficient  to  say  that 
the  same  has  been  abandoned  by  the  appellants  in  this  court. 

It  remains  to  inquire  as  to  whether  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

It  is  contended  by  the  appellants  that  the  deed  executed 
by  them  to  the  appellee  on  the  19th  day  of  March,  1886, 
the  note  executed  by  Elihu  Wolfe  to  the  appellee,  and  the 
title-bond  executed  by  the  appellee  to  the  appellant  Elihu 
Wolfe,  when  taken  together,  conclusively  constitute  a  mort- 
gage, and  that  parol  evidence  can  not  be  admitted  to  prove 
that  they  were  intended  as  a  conditional  sale. 

On  the  other  hand,  it  is  contended  by  the  appellee  that 
these  instruments  of  writing,  when  construed  together,  con- 
stitute a  conditional  sale,  and  that  evidence  is  admissible  to 
show  the  real  transaction,  in  order  that  the  court  or  jury 
trying  the  cause  may  determine  whether  the  transaction  was 
in  fact  intended  as  a  sale  or  as  a  mortgage. 

Each  case  involving  questions  of  the  kind  now  under  con- 
sideration must  be  determined  according  to  the  circumstances 
surrounding  it.  If  the  transaction,  taken  as  a  whole,  re- 
solves itself  into  a  mere  security  for  a  debt,  it  is  a  mortgage ; 
and  while  it  is  true  that  each  case  is  to  be  determined  bv  the 
distinguishing  facts  which  surround  it,  there  are  certain  well 
settled  principles  by  which  the  courts  are  bound.     In  the 
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case  of  Vo8s  v.  Ellei*,  109  Ind.  260,  the  law  upon  this  sub- 
ject is  stated  thus :  "  A  recognized  method  by  which  to  de- 
termine whether  a  deed,  absolute  on  its  face,  may  neverthe- 
less operate  as  a  mortgage,  is  to  ascertain  whether  or  not  at 
the  time  of  its  execution,  there  was  a  pre-existing  or  concur- 
rently created  debt  by  way  of  loan,  owing  to  the  grantee,  the 
subsequent  payment  of  which,  in  pursuance  of  a  contempora- 
neous agreement,  entitled  the  grantor,  or  debtor,  to  a  recon- 
veyance of  the  estate.  An  absolute  conveyance  without  any 
other  consideration  than  that  assumed,  coupled  with  an  agree- 
ment to  reconvey,  will  be  regarded  as  a  mortgage. 

"  Whatever  form  the  transaction  may  have  assumed,  if  the 
relation  of  debtor  and  creditor,  with  its  reciprocal  rights, 
continues  between  the  contracting  parties,  or  if  such  relation 
was  then  created,  by  loan  or  advance,  and  if  the  agreement, 
whether  in  the  deed  or  in  a  separate  instrument  concurrently 
executed,  is  such  that  the  debtor,  by  merely  paying  his  debt, 
becomes  entitled  to  insist  upon  a  reconveyance,  or  to  other- 
wise defeat  the  estate  conveyed,  the  conveyance  will  be 
regarded  as  a  security  for  such  continuing  or  newly  incurred 
debt." 

The  rules  as  here  announced  are  supported  by  a  long  and 
unbroken  line  of  adjudicated  cases,  both  in  this  State  and  in 
the  other  States  of  the  Union. 

Where,  therefore,  at  the  time  of  such  transaction,  there  is 
an  existing  debt,  the  true  inquiry  is,  was  such  debt,  by  the 
transaction,  in  good  faith  extinguished?  If  it  was,  there  can 
be  no  mortgage,  for  the  reason  that  there  is  no  debt  to  secure. 
If  it  was  not  extinguished,  the  transaction,  no  matter  what 
its  form,  will  resolve  itself  into  that  of  a  mortgage  security. 

In  this  case  the  transaction  between  the  appellants  and  the 
appellee  is  in  the  form  of  an  absolute  conveyance  of  the  land 
in  dispute,  and,  unaided  by  evidence  other  than  the  deed,  the 
court  would  be  compelled  to  hold  that  the  appellee  was  the 
absolute  owner  of  the  land.  The  transaction  between  the 
appellant  Elihu  Wolfe  and  the  appellee  is  in  the  form  of  a 
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conditional  sale,  and  the  courts,  without  the  aid  of  some  evi- 
dence showing  the  circumstances  under  which  the  note  and 
title-bond  were  executed,  would  be  compelled  to  construe  it 
as  such. 

Taking  these  three  papers  alone,  we  are  unable  to  say 
whether  they  constitute  one  entire  transaction  or  whether 
they  represent  two  transactiotns.  When  the  fact  is  admitted 
or  established  that  they  constitute  one  transaction,  then  the 
rule  is  well  settled  that  they  must  be  construed  together. 

It  is  true  that  the  fact  that  all  these  papers  bear  the  same 
date  is  evidence  that  they  constitute  one  transaction,  but  they 
do  not  prove  it  conclusively.  Under  our  statutes  the  hus- 
band and  wife,  as  to  their  property  rights,  are  separate  and 
distinct  persons,  and  as,  by  the  transaction  now  under  con- 
sideration, the  wife  is  divested  of  her  title  to  the  land  in  dis- 
pute and  the  husband  invested  with  it,  unaided  by  oral 
evidence  there  would  seem  to  be  two  transactions  between 
the  parties. 

It  is  claimed  by  the  appellee  that  the  land  was  conveyed 
to  him  by  appellants  in  full  satisfaction  and  payment  of 
the  amount  due  him  on  his  one  thousand  dollar  note ;  this 
claim  is  denied  by  the  appellants.  This  raises  a  question  of 
fact  which  can  only  be  determined  by  the  evidence.  Our 
conclusion  is  that  the  deed,  note  and  title-bond  above  referred 
to  do  not  absolutely  constitute  a  mortgage,  and  that  parol 
evidence  was  properly  received  to  show  the  real  transaction 
between  the  parties  to  these  instruments.  Lentz  v.  Martin, 
75  Ind.  228 ;  Hays  v.  Carr,  83  Ind.  275 ;  Davis  v.  Stone- 
street,  4  Ind.  101 ;  Heath  v.  Williams,  30  Ind.  495;  Church 
V.  Cole,  36  Ind.  34;  Glover  v.  Payn,  19  Wendell,  518  ;  JBo6- 
inson  v.  Cropsey,  2  Edw.  Ch.  138;  1  Jones  Mortg.,  section 
267 ;  Rogers  v.  Beach,  115  Ind.  413. 

Indeed,  the  pleadings  were  formed  and  the  cause  was  tried 
in  the  circuit  court  upon  the  theory  that  the  deed,  note  and 
title-bond  on  their  face  constituted  a  conditional  sale.  What 
we  have  said  disposes  of  the  exception  saved  on  the  motion 
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of  the  appellants  to  strike  out  the  evidence  introduced  by 
the  appellee  tending  to  show  that  the  transaction  was  in- 
tended as  a  sale,  and  not  as  a  mortgage.  In  refusing  to  strike 
out  such  evidence  the  court  did  not  err. 

At  the  proper  time  the  appellant  Delphia  A.  Wolfe  offered 
to  testify  in  her  own  behalf,  in  substance,  that  she  was 
ignorant  of  the  law,  and  did  not  know  that  a  mortgage  ex- 
ecuted by  her  on  her  separate  property  to  secure  the  debt  of 
her  husband  was  not  binding  on  her.  The  court  sustained 
an  objection  to  this  offered  evidence,  and  she  excepted. 

Ordinarily,  the  rule  is,  that  the  courts  will  not  afford  re- 
lief against  a  mistake  or  ignorance  of  the  law. 

In  this  case  it  was  not  proposed  to  prove  that  the  appel- 
lee had  made  any  statements  to  said  appellant  which  misled 
her,  or  that  he  even  had  any  knowledge  that  she  was  ignorant 
of  her  legal  rights.  Under  these  circumstances  it  was  not 
error  to  exclude  the  offered  testimony. 

After  the  close  of  the  testimony  in  the  cause,  the  court  in- 
structed the  jury  that  it  was  their  duty  to  return  a  verdict 
for  the  appellee,  and  the  appellants  excepted. 

The  right  of  the  court  to  direct  a  verdict  for  the  defend- 
ant, in  case  the  plaintiff's  evidence,  giving  it  the  most  fa- 
vorable construction  it  will  legitimately  bear,  fails  to  establish 
any  fact  which  constitutes  an  essential  element  in  his  right  of 
action,  is  clear.  Purcell  v.  English,  86  Ind.  34  ;  Hall  v. 
Durham,  109  Ind.  434 ;  Grregory  v.  Olevdand,  etc,  R,  R.  Co., 
112  Ind.  385. 

The  rule  which  governs  such  cases  is  analogous  to  the  rule 
which  governs  on  a  demurrer  to  the  evidence.  If  the  plain- 
tiff's evidence,  with  all  the  legitimate  inferences  which  a 
jury  might  reasonably  draw  from  it,  is  insufficient  to  sustain 
a  verdict  in  his  favor,  so  that  if  a  verdict  for  the  plaintiff, 
if  one  should  be  returned,  would  be  set  aside,  the  court  may 
properly  direct  a  verdict  for  the  defendant,  without  submit- 
Vol.  117.— 38 
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ting  the  evidence  to  the  jury.  Gregory  v.  Clevelandy  etc.,  R, 
B,  Go.y  supra. 

In  this  case  we  think  there  is  evidence  in  the  record,  both 
direct  and  circumstantial,  from  which  the  jury  might  have 
inferred  legitimately  that  the  deed,  note  and  title-bond  con- 
stituted only  a  mortgage.  The  jury,  in  our  opinion,  should 
have  been  permitted  to  pass  upon  that  question.  For  the 
error  of  the  court  in  instructing  the  jury  to  return  a  verdict 
for  the  appellee,  this  cause  must  be  reversed. 

Cause  reversed,  with  instructions  to  the  circuit  court  to 
grant  a  new  trial,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Berkshire,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  March  9, 1889. 
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Vickery  et  al.  v.  McCormick. 

pRACrriCB. — Evidence. — Otjection  to. — An  objection  to  evidence,  to  be  avail- 
able, mast  be  made  when  a  question  which  seems  to  invite  improper 
evidence  is  asked,  and  the  particular  evidence  and  the  specific  grounds 
of  objection  must  be  fairlv  pointed  out  and  stated. 

Same. — Motion  to  Strike  Out, — If  objectionable  evidence  is  volunteered  by 
a  witness,  or  given  in  an  answer  that  is  not  responsive  to  the  question 
asked,  or  otherwise,  before  objection  can  reasonably  be  made,  a  motion 
should  be  made  to  strike  out  the  particular  matter  which  is  considered 
improper. 

Contract. — To  Fumiah  Material. — Measure  of  Damages, — The  measure  of 
damages  for  the  breach  of  a  contract  to  furnish  lumber  of  a  specified 
kind,  is  the  difference  between  the  contract  price  and  the  market  value  at 
the  time  and  place  of  delivery  fixed  by  the  contract;  but  if  the  kind  of 
material  specified  can  not  be  had  at  the  place  of  delivery  agreed  upon» 
it  may  be  bought  in  the  nearest  market,  or  where  it  can  be  procured  on 
the  most  advantageous  terms,  and  the  additional  cost  and  expense 
charged  to  the  defaulting  vendor. 
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Same. — Suapension  of  Work. — Damages  Resulting  From. — Where  goods  are 
sold  for  a  special  purpose,  and  the  vendor  has  notice  that  a  failure  to 
furnish  them  according  to  the  contract  will  occasion  special  damage,  by 
the  suspension  of  important  work,  he  is  liable,  in  case  of  default,  for 
the  direct  loss  resulting  as  the  natural  consequence  of  the  suspension. 

From  the  Vanderburgh  Superior  Court. 

(7.  L.  Wedding,  H.  C.  Goodingy  J.  B.  Handy,  C.  W,  Arm- 
strong and  J.  B,  Oockrum,  for  appellants. 

D.  B.  Kumler,  G.  W,  Cooper  and  G.  F.  Denby,  for  ap- 
pellee. 

Mitchell,  J. — McCormick  sued  Vickery,  Cooper  &  Co. 
to  recover  damages  alleged  to  have  resulted  to  him  on  ac- 
count of  the  failure  of  the  defendants  to  comply  with  a 
written  contract,  by  the  terms  of  which  they  had  agreed  to 
deliver  a  large  quantity  of  lumber  to  the  plaintiff,  at  Evans- 
ville,  Indiana. 

It  appeared  that  the  plaintiff  had  •  entered  into  a  contract 
with  the  State  of  Indiana  for  the  construction  of  a  hospital 
for  the  insane  at  Evansville.  His  contract  with  the  State 
required  him  to  use  a  large  quantity  of  white-oak  lumber,  of 
a  certain  grade  and  quality,  in  the  construction  of  the  build- 
ing. The  defendants  agreed  to  supply  about  six  hundred 
thousand  feet  of  white-oak  lumber,  of  specified  dimensions, 
at  a  stipulated  price,  the  lumber  to  be  delivered  within  ninety 
days,  and  to  be  "free  from  wind-shakes,  loose  or  black 
knots,  and  to  be  sound,  sawed  square,  and  full  sizes."  The 
ground  of  complaint  was,  that  because  of  the  defendants^ 
failure  to  comply  with  their  contract  the  plaintiff  had  been 
put  to  great  expense  in  getting  other  lumber  of  the  kind 
agreed  to  be  furnished,  and  that  he  suffered  great  damage  on 
account  of  being  delayed  in  the  prosecution  and  completion 
of  his  contract  with  the  State.  The  plaintiff  had  a  verdict 
for  $2,286,  but  the  court,  upon  consideration  of  the  motion 
for  a  new  trial,  suggested  that  so  much  of  the  verdict  as  ex- 
ceeded the  sum  of  $1,270.20  was  excessive.     Thereupon,  the 


596  SUPREME  COURT  OF  INDIANA, 

Vickery  et  aL  v.  McCormick. 

plaintiflF  remitted  $1,015.80,  and  the  motion  for  a  new  trial 
was  overruled  and  judgment  entered  for  $1,270.20. 

Such  questions  as  there  are  for  decision  are  predicated  on 
the  ruling  of  the  court  in  overruling  the  motion  for  a  new 
trial. 

On  appellants'  behalf  it  is  contended  that  the  court  erred 
in  admitting  certain  testimony  delivered  by  the  plaintiff  in 
his  own  behalf  at  the  trial.  The  testimony  appears  in  the 
bill  of  exceptions,  in  narrative  form.  An  examination  of 
the  record  discloses  that  the  plaintiff  testified,  in  substance, 
that  he  had  written  and  spoken  to  several  other  lumber 
dealers,  after  the  defendants  failed  to  comply  with  their  con- 
tract, with  a  view  of  procuring  the  lumber,  so  that  he  might 
proceed  with  the  construction  of  the  work,  but  that  the  per- 
sons communicated  with  had  told  him  that  they  were  unable, 
or  unwilling,  to  furnish  the  lumber.  After  the  witness  had  pro- 
ceeded with  his  testimony  thus  far,  the  record  shows  that  the 
"  defendants'  counsel  object  to  the  recital  of  communications 
between  witness  and  saw-mill  men.''  There  is  no  ground 
of  objection  stated,  nor  does  it  appear  that  any  objection  was 
made  to  any  question  that  had  been  asked,  or  that  any  mo- 
tion was  made  to  strike  out  any  particular  answer.  Now, 
while  we  doubt  whether  the  evidence  was  in  and  of  itself 
objectionable,  since  it  tended  to  show  that  the  plaintiff  exer- 
cised diligence  in  trying  to  procure  other  lumber  to  supply 
that  which  the  defendants  failed  to  furnish,  the  record  pre- 
sents no  question  for  decision.  In  order  to  make  an  objec- 
tion to  evidence  available,  the  objection  must  be  made  when 
a  question  which  seems  to  invite  objectionable  evidence  is 
asked,  and  the  particular  evidence  as  well  as  the  specific 
grounds  of  objection  must  be  fairly  pointed  out  and  stated, 
or  if  objectionable  evidence  is  volunteered  by  a  witness,  or 
given  in  an  answer  that  is  not  responsive  to  the  question 
asked,  or  otherwise,  before  objection  can  reasonably  be  made, 
a  motion  should  be  made  to  strike  out  the  particular  matter 
which  is  considered  objectionable.     Merely  to  object,  in  a 
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general  way,  after  testimony  has  been  delivered,  because  the 
evidence  is  incompetent,  irrelevant  and  immaterial,  or  with- 
out fairly  specifying  the  particular  evidence  objected  to,  or 
moved  to  be  stricken  out,  presents  no  question.  Ohio,  etc.,  R. 
W.  Co.  V.  Walker,  113  Ind.  196.     Elliott  Advo.,  260-261. 

Other  objections  of  the  same  general  character  were  made, 
and  while,  as  in  respect  to  that  above  mentioned,  we  discover 
nothing  inherently  objectionable  in  the  evidence  admitted, 
the  manner  in  which  the  objections  were  made  presents  no 
question. 

It  is  contended  next  that  there  is  no  evidence  tending  to 
sustain  the  verdict  except  such  as  was  in  the  nature  of  hear- 
say evidence.  It  would  serve  no  useful  purpose  to  recapitu- 
lat<3  the  evidence.  It  is  sufficient  to  say  that  the  judgment, 
as  it  was  finally  entered,  seems  to  be  abundantly  supported 
by  competent  proof. 

The  plaintiff  was  permitted  to  show  the  difference  in  the 
actual  cost  of  the  lumber  purchased  by  him  to  supply  that 
which  the  defendants  failed  to  furnish,  including  the  wages 
and  travelling  expenses  of  an  agent  sent  out  to  procure  and 
purchase  the  lumber. 

Having  given  evidence  tending  to  show  that  the  lumber 
could  not  be  obtained  in  the  market  at  Evansville,  it  was 
competent  for  the  plaintiff  to  prove  that  it  was  necessary  for 
him  to  obtain  it  as  he  could,  and,  also,  to  show  the  enhanced 
price  it  cost  him  above  what  he  had  contracted  it  for,  to  which 
he  was  entitled  to  add  such  other  loss  as  resulted  directly 
from  the  defendants^  failure  to  execute  their  agreement. 

The  general  rule  is,  that  a  party  who  fails  to  comply  with 
his  contract  to  furnish  goods  is  liable  for  the  value  of  the 
goods  in  the  open  market  at  the  time  of  the  failure.  But 
w^hen  similar  goods  can  not  be  purchased  in  the  market,  the 
measure  of  damages  is  the  actual  loss  sustained  by  the  pur- 
chaser in  not  receiving  the  goods  according  to  the  contract. 
Culin  V.  Woodbury  Glass  Works,  108  Pa.  St.  220;  FieM 
Dam.,  section  244. 
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The  true  measure  of  damages  for  the  breach  of  a  contract 
to  sell  and  deliver  material,  a  part  of  which  only  is  delivered, 
is  the  difference  between  the  contract  price  and  the  market 
value  of  the  material  at  the  time  arid  place  fixed  by  the  con- 
tract. If  the  articles  to  be  delivered  have  no  market  value, 
or  can  not  be  had  in  the  market,  where,  by  the  contract,  they 
were  to  have  been  delivered,  they  may  be  bought  in  the 
nearest  market,  or  where  they  can  be  procured  on  the  most 
advantageous  terms,  and  the  additional  cost  and  expense 
charged  to  the  vendor  who  failed  to  comply  with  his  con- 
tract.    Gapen  v.  De  Steiger  Glass  Co,,  105  111.  185. 

Where  goods  are  sold  for  a  special  purpose,  and  the  vendor 
has  notice  that  the  failure  to  furnish  the  goods  according  to 
contract  will  occasion  special  damage,  by  the  suspension  of 
an  important  work,  the  purchaser  is  entitled  to  recover  any 
direct  loss  which  he  may  sustain  on  account  of  the  unreason- 
able failure  of  the  vendor  to  perform  his  .contract.  Louisville, 
etc,  R.  E.  Co.  V.  Hollerbach,  105  Ind.  137 ;  2  Suth.  Dam.  400, 
401. 

This  may  include  the  enhanced  cost,  above  the  contract 
price,  of  procuring  the  material  which  the  vendor  failed  to 
furnish,  together  with  the  direct  loss  which  actually  resulted 
as  the  natural  consequence  of  the  suspension  of  the  work,  if 
.suspension  was  the  necessary  and  natural  consequence  of  the 
failure  to  furnish  the  material.  Pennsylvania  R.  R.  Co.  v. 
Titusville,  etc,  Co.,  71  Pa.  St.  350. 

An  examination  of  the  evidence  leads  to  the  conclusion 
that  all  damages,  except  the  amount  of  the  actual  expense  of 
procuring  the  lumber  above  what  it  would  have  cost  had  the 
appellants  complied  with  their  contract,  were  remitted,  and 
that  the  judgment  includes  nothing  for  the  suspension  of  the 
work,  loss  of  time,  and  the  like.  Certainly  the  appellants 
had  no  ground  of  complaint. 

There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  8,  1889. 
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Boswell,  Administratrix,  v.  Boswell  el  cU, 

No.  13,765. 

The  Indianapolis  Board  of  Trade  v.  Wallace, 

Receiver. 

From  the  Marion  Superior  Court. 

a  Baker,  0.  B,  Hard,  A.  W.  Hendricks,  F.  WinUr,  A,  Baker  and  E,  Dan- 
iels, for  appellant. 

B.  Harrison,  W,  H  H.  Miller  and  «7.  B.  Elam,  for  appellee. 

Mitchell,  J. — Pending  the  adjustment  of  the  affairs  of  the  firm  of 
Fletcher  &  Sharpe,  the  partnership  assets  being  in  the  hands  of  William 
Wallace,  Esq.,  a  receiver  appointed  by  the  Superior  Court  of  Marion 
county,  the  Indianapolis  Board  of  Trade  filed  an  intervening  petition 
in  its  own  behalf,  alleging  that  Albert  E.  Fletcher,  one  of  the  firm  of 
Fletcher  &  Sharpe,  was  indebted  to  the  intervenor  for  moneys  received  by 
him  in  the  capacity  of  treasurer  of  the  Board  of  Trade,  which  moneys 
had  been  deposited  with  the  firm  of  Fletcher  &  Sharpe,  who  were  engaged 
in  the  banking  business. 

The  intervenor  sought  to  obtain  a  preference  over  the  partnenhip  cred- 
itors of  the  firm,  out  of  certain  individual  property  conveyed  by  Alnert  E. 
Fletcher  to  the  firm  of  which  he  was  a  member. 

All  the  questions  made  in  the  present  case  were  considered  and  decided 
iidversely  to  the  intervenor  in  Winslow  v.  WaUaee,  116  Ind.  317. 

On  the  authority  of  the  above  mentioned  decision,  the  judgment  in  this 
case  is  affirmed,  with  costs.  ' 

Filed  Sept.  22,  1888 ;  petition  for  a  rehearing  overruled  Dec.  14, 1888. 


No.  13,984. 

The  New  Albany  and  Eastern  Railway  Company 

V.  Day. 

From  the  Floyd  Circuit  Court. 

A.  Dowling,  for  appellant. 

E.  Q,  Henry,  C  L.  JeweU  and  H.  E,  Jewett,  for  appellee. 

Elliott,  C.  J. — Affirmed  on  the  authority  of  New  Albany,  etc,  JR.  W.  Co. 
y.  Day,  ante,  p.  337. 

Filed  Feb.  15, 1889. 

No.  14,613. 

Boswell,  Administratrix,  v,  Boswell  et  al. 

From  the  Benton  Circuit  Court. 

N.  W,  Bliss,  T.  L.  Merrick  and  H  S.  Travis,  for  appellant. 
H.  W-  Chaae,  F,  S,  Chase  and  F.  W.  Chase,  for  appellees. 

Elliott,  C.  J.— For  the  reason  given  in  Smyihe  v.  Bonwell,  ante,  p.  365, 
and  upon  the  authorities  there  cited,  this  appeal  is  dismissed. 

Filed  Feb.  19, 1889. 
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Johnson  v.  Ahrens  ei  oL 
No.  13,986. 

The  New  Albany  and  Eastern  Railway  Company 

V.  Meyers  et  al. 

From  the  Floyd  Circuit  Court. 

A,  Dowlingf  for  appellant. 

C.  L.  Jewett  and  H.  E,  JeweUf  for  appellees. 

Eluott,  C.  J. — Affirmed  on  the  authority  of  New  Albany,  etc,  B.  W,  Co. 
y.  Dayy  arde,  p.  337. 

Filed  Feb.  15, 1889. 


No.  13,985. 

The  New  Albany  and  Eastern  Railway  Company 

V.  Day. 

From  the  Floyd  Circuit  Court. 

A,  DowUngy  for  appellant. 

E,  G.  Henry,  0.  L,  JeweU  and  H.  K  JeweU,  for  appellee. 

Elliott,  C.  J. — Affirmed  on  the  authority  of  New  Albany,  etc.,  B,  W,  Co* 
y.  Day,  ante,  p.  337. 

Filed  Feb.  15, 1889. 


No.  13,471. 

Johnson  v.  Ahrens  et  al. 

From  the  Warren  Circuit  Court. 

C  F.  Me  Adams,  for  appellant. 

J.  MeCabe  and  E.  F,  McCabe,  for  appellees. 

Bbbkshibe,  J. — The  questions  which  are  presented  by  the  record  of 
this  cause  and  the  errors  assigned  thereon  are  exactly  the  same  as  in  the 
case  of  Jones  v,  Ahrens,  116  Ind.  490. 

For  the  reasons  giyen  in  the  decision  of  that  cause,  this  case  must  be 
affirmed. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  10, 1889. 
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ABSTRACT  OF  TITLE. 
See  Insurance,  2. 

ACCOUNT. 
See  Contract,  7. 

ADULTERY. 
See  Descent. 

ADVANCEMENT. 
See  Decedents'  Estates,  15, 16. 

AMENDMENT. 
See  Appeal,  4 ;  Benefit  Society,  6  to  8 ;  Pleading,  3,  4. 

ANIMALS. 
See  Railroad,  8. 

APPEAL. 
See  Appeal  Bond  ;  Costs  ;  Supreme  Court. 

1.  Judgment  of  Supreme  Court. — Second  Appeal. — Questions  which  were 
open  to  dispute,  and  which  were  either  expressly  or  by  necessary  im- 
plication decided  on  the  first  appeal  of  a  cause,  are  not  open  for 
review  on  a  second  appeal.  MeKinney  v.  Statef  ex  re/.,  26 

2.  -Same. — Reversed  of  Cause. — Docketing  in  Trial  Court. — Presumption. — 
Where  an  opinion  of  the  Supreme  Court  reversing  a  judgment  of  the 
trial  court  is  filed  in  the  latter  court  during  term-time,  the  case 
stands  continued  by  force  of  section  660,  R.  S.  1881,  until  the  next 
term,  and,  in  the  absence  of  a  showing  to  the  contrary,  it  will  be  pre- 
sumed that  it  was  regularly  docketed  and  stood  for  trial  at  that  term. 

lb. 

3.  Same, — Pleading. — Right  to  File  in  Reversed  Cause. — Where  a  defendant 
stands  by  an  answer  to  which  a  demurrer  has  been  sustained,  and 
appeals  to  the  Supreme  Court,  where  the  ruling  of  the  trial  court  on 
the  answer  is  sustained,  but  the  judgment  is  reversed  for  error  in  the 
assessment  of  damages  merely,  and  a  reassessment  is  ordered,  he  is 
not  entitled,  when  the  cause  is  again  docketed  in  the  trial  court,  to 
file  an  answer  denying  the  allegations  of  the  complaint,  without  a 
showing  as  in  other  cases  of  default.  lb. 

4.  Same. — Judgment  for  More  than  Demand. — Amendment. — If  judgment  is 
given  for  a  sum  larger  than  that  demanded  in  the  complaint,  the 
injured  party  must  ask  the  trial  court  to  cori-ect  it,  and  if  he  fails  to 
do  so,  the  complaint  will  be  treated  on  appeal  as  having  been  amended. 

lb. 

5.  AmofUTit  Involved. — The  statute  limiting  appeals  to  the  Supreme  Court 
to  cases  involving  fifty  dollars  and  more,  does  not  apply  to  actions  com- 
menced in  the  circuit  court,  but  only  to  actions  originating  before  a 
justice  of  the  peace  or  mayor  of  a  city.       City  (^Plymouth  v.  Milnerj  S24 

6.  Time. — Statutory  Limitation. — Fraud  of  Appellee  Preventing  Appeal. — An 
appeal  can  not  be  taken  after  the  time  limited  by  statute,  unless  the 
fraud  of  the  appellee  or  his  counsel  prevented  it  from  being  per- 
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fected  within  the  proper  time,  in  which  case  the  Supreme  Court,  by 
virtue  of  its  inherent  power,  may  grant  an  appeal  upon  a  proper  ap- 
plication. Smythe  v.  Bogwell,  365;  Boatodl  t.  Boswelly  SifB 

APPEAL  BOND. 

See  Mortgage,  8. 

Landlord  and  TenanL — Accruing  Rents, — Liability  of  Obligors, — A  bond  exe- 
cuted in  taking  an  appeal  from  a  judgment  of  a  justice  of  the  peace 
awarding  the  plaintifi'  the  possession  of  real  estate  and  damages  for 
its  detention,  covers  rents  accruing  pending  the  appeal,  whether  it 
purports  to  do  so  or  not  (sections  5236  and  1221,  R.  8. 1881) ;  and  the 
fact  that  the  appeal  is  dismissed  in  the  circuit  court,  without  a  judg- 
ment  being  taken,  does  not  affect  the  liability  of  the  obligors. 

SttdU  y.  Zahnj  S97 
APPEARANCE. 

See  Jurisdiction,  2. 

ARGUMENT  OF  COUNSEL. 
See  Criminal  Law,  6. 

ARREST  OF  JUDGMENT. 
See  Pleading,  13. 

ASSAULT  AND  BATTERY. 
See  Criminal  Law,  15. 

1.  Complaint  for  Damages. —  Venue. — A  complaint  for  damages  for  assault 
and  battery  need  not  state  the  county  in  which  the  assault  was  com- 
mitted. SvUivan  y.  Jones^  S^7 

2.  Intent. — There  may  be  an  actionable  assault  and  battery,  although 
there  is  no  actual  or  specific  intent  to  commit  that  offence. 

Mercer  v.  CbrWn,  4^0 

3.  Same. — Qmetruetive  Intent. — Riding  Bieyde  Against  Footman, — One  who 
rudely,  and  in  such  a  reckless  manner  as  to  show  a  disregard  of  conse- 
q^uences,  rides  his  bicycle  against  a  person  standing  upon  a  town 
sidewalk,  is  liable  as  for  an  assault  and  battery,  the  intent  being  im- 
plied, lb. 

ASSESSMENT. 

See  Drainage  ;  Taxes,  1  to  5. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Replevin,  1 ;  Sa^iB,  5. 

Preferred  Oreditors. — Deed  Void  in  Part, — Where  a  deed  of  assignment  pur- 
ports on  its  face  to  convey  to  the  assignee  all  of  the  assignor's  prop- 
erty, for  the  benefit  of  all  of  his  creditors,  and  certain  creditors  are 
preferred  therein,  the  provision  as  to  the  preferred  creditors  is  void, 
but  the  deed  will  be  upheld  as  constituting  a  valid  statutory  assign- 
ment. Qruhbs  v.  King,  S4S 

ASSIGNMENT  OF  ERROR. 

See  Supreme  Court,  6  to  10. 

ATTACHMENT  A  ND  GARNISHMENT. 

See  Judgment,  3  to  6 ;  Justice  of  the  Peace. 

Wages  of  Employee. — Defence. — Duty  of  Employer  to  Make. — lAabUiJty  Xolrriih- 
sUmding  Judgment. — Railroad, — A  railroad  company  is  not  bound  to 
make  a  defence  for  an  employee  in  proceedings  against  him  in  an- 
other State  in  which  it  is  summoned  as  garnishee,  and  its  failure  to  do 
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80  does  not  render  it  liable  to  the  employee  for  the  wages  in  its  hands, 
notwithstanding  the  judgment  in  the  garnishment  proceeding. 

•  Chicago,  etc,,  M.  M.  Co.  v.  Meyer,  663 

ATTOENEY  AND  CLIENT. 

See  Eeplevin,  3. 

1.  Negligence. — Damctges. — Where  an  attorney  negligently  fails  to  take 
judgment  against  himself  as  endorser  of  a  promissory  note  which  he 
IS  employed  to  collect,  he  is  liable  to  his  client  for  the  damages  sus- 
tained by  him.  Moorman  v.  Wood,  144 

2.  Sajne. — Burden  d  Proof. — The  burden  is  upon  an  attorney  sued  for  negli- 
gence to  show  that  the  judgment  taken  by  him  was  sufficient  to  pro- 
tect his  client,  and  to  do  this  he  must  show  that  the  property  of  the 
persons  against  whom  judgment  was  taken  was  unencumbered  by  prior 
liens,  or  that  the  client,  by  assignment,  obtained  the  full  Talue  of  bis 
claim.  Ih. 

3.  Some. — Taking  Judgment. — Diligence. — An  attorney  who  can,  by  the  ex- 
ercise of  reasonable  skill  and  diligence,  obtain  judgment  before  the 
debtor's  property  is  encumbered,  is  bound  to  do  so,  and  the  failure 
of  the  client  to  redeem  from  liens  which,  through  his  negligence,  are 
prior  to  the  judgment,  will  not  release  him  from  liability.  lb, 

ATTORNEY'S  FEES. 
See  Decedents*  Estates,  3,  4. 

BAILMENT. 
See  Sale,  4,  6. 

BASTARDY. 

Motion  for  New  Trial. — Damages. — In  a  bastardy  suit,  the  action  of  the  court 
fixing  the  amount  to  be  paid  by  the  defendant  is  a  part  of  the  pro- 
ceedings and  judgment  of  the  court  after  the  trial  has  been  con- 
cluded, and  the  question  as  to  the  damages  being  excessive  can  not 
be  raised  by  a  motion  for  a  new  trial.         Hamilton  v.  State,  ex  rel.,  S4S 

BENEFIT  SOCIETY. 

See  Life  Insubance. 

!•  Contingent  LiabUiiy. — Payment  out  of  Specific  Fund. — Where  a  benefit 
certificate  issued  by  a  benevolent  order  contains  an  agreement  to  pay 
the  beneficiary  two  thousand  dollars,  with  a  proviso  that  if  there  shall 
be  less  than  two  thousand  members  in  the  class  to  which  the  assured 
belongs,  then  only  a  sum  equal  to  one  dollar  for  each  member  shall  be 
paid,  the  amount  recoverable  by  the  beneficiary  is  contingent  upon 
the  number  of  members  in  the  class,  and  is  confined  to  the  specific 
fund.  Supreme  Lodge,  etc.,  v.  Knight,  4^9 

2.  Same. — Number  of  Persons  in  Class. — Burden  of  Showing. — In  an  action 
upon  the  certificate  the  beneficiary  need  not  allege  in  the  complaint 
that  at  the  time  the  assured  died  there  were  two  thousand  members  of 
the  particular  class,  but  if  there  were  less  than  that  number  the  bur- 
den IS  upon  the  defendant  to  show  the  fact.  lb. 

3.  Same. — Charter  and  By-Laws. — Constitution  Merely  a  By-Law. — The  con- 
stitution adopted  by  a  voluntary  association  or  a  corporation  is  not  a 
charter,  but  only  a  by-law  under  an  inappropriate  name,  and  the  as- 
sociation or  corporation  can  alter  or  abrogate  it,  unless  prohibited  by 
some  higher  rule;  hence  a  conflict  between  constitution  and  by-law  is 
merely  a  conflict  between  by-laws.  lb. 

4b  Same. — Conti'aet  of  Insurance. — Elements  of. — The  provisions  of  the  char- 
ter and  established  by-laws  of  a  benefit  association  are  elements  of  con- 
tracts of  insurance  between  the  association  and  its  members.  lb. 
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'  5.  Same. —  Vested  Bight, — While  both  the  assured  and  the  beneficiary  have 
a  right  which  is  in  its  nature  a  vested  one,  it  is  not  an  unqualified 
vested  right,  but  is  subject  to  the  limitations  and  conditions  of  the 
charter  and  by-laws,  which  are  factors  of  the  contract.  lb. 

6.  Same, — Notice  of  By-Laws, — Amendment, — A  member  of  a  benefit  asso- 
ciation must  take  notice  of  all  by-laws  which  affect  his  rights  or  in- 
terests, and  where  there  is  an  express  reservation  of  the  right  to 
amend,  he  is  bound  to  take  notice  of  the  existence  and  effect  of  such 
reserved  power.  /6. 

7.  Swie. — Power  to  Ena/st  By-Laws. —  Discretion. — Judicial  IrUeifeTence, — 
The  power  to  enact  by-laws  is  an  inherent  and  continuous  one;  the 
duly  authorized  representatives  of  the  members  are  alone  vested  with 
the  power  of  determining  when  a  change  is  demanded,  and  the  courts 
will  interfere  only  when  there  is  an  abuse  of  discretion.  /6. 

8.  Same. — Depletion  of  Class. — Liability  of  Society. — A  change  by  a  benevo- 
lent order,  in  good  faith,  under  a  reserved  power  of  amendment,  of  its 
system  of  insurance,  whereby  the  number  of  persons  in  a  certain 
class  is  reduced  by  the  creation  of  another  class  giving  insurance  up- 
on more  favorable  terms  to  persons  under  a  certain  age,  and  permit- 
ting certificate  holders  to  become  members  of  the  new  class,  thus 
cutting  down  the  amount  which  will  be  realized  by  a  beneficiary  by 
an  assessment  upon  the  members  of  the  old  class,  is  not  such  a 
wrongful  act  or  oreach  of  contract  as  renders  the  association  liable 
to  the  beneficiary  beyond  the  amount  which  will  be  so  realized;  but 
even  if  the  depletion  of  the  class  mentioned  constituted  a  breach  of 
contract,  the  damages  are  too  remote  and  conjectural  to  form  the  basis 
of  a  recovery.  lb, 

BICYCLE. 

See  Assault  and  Batteby,  2,  3. 

1,  Biding  Bicycle  Against  Footman. — Assault  and  Battery. — One  who  rudely, 
and  in  such  a  reckless  manner  as  to  show  a  disregard  of  consequences, 
rides  his  bicycle  against  a  person  standing  upon  a  town  sidewalk,  is 
liable  as  for  an  assault  and  battery,  the  intent  being  implied. 

Mercer  v.  CorbiOj  4^ 

2.  Same. — Bicycle  a  "  Vehicle.** —  Use  Upon  Sidewalk  Unla/ufuL — Personal  A- 
juries. — Damages. — A  bicycle  is  a  vehicle  within  the  meaning  of  the 
law,  and,  therefore,  under  section  3361,  K.  S.  1881,  its  use  upon  a 

Sublic  sidewalk  is  unlawful,  and  its  rider  liable  for  an  injury  in- 
icted  upon  a  footman,  although  the  act  be  unintentional.  Ih. 

BILL  OF  EXCEPTIONS. 
See  Supreme  Court,  2,  13. 

BILLS  AND  NOTES. 
See  Promissory  Note. 

BOARD  OF  EQUALIZATION. 
See  Constitutional  Law,  2 ;  Taxes  1  to  5. 

BOND. 

See  Appeal  Bond  ;  Decedents'  Estates,  7, 17 ;  Drainage,  3  to  6 ; 
Justice  op  the  Peace  ;  Township  ;  Will,  1. 

Contr<utor  for  County  Building. — Liability  of  Sureties. — Debts  Incurred  by  Sub- 
contractor.— Sureties  on  a  bond  given  under  section  4246,  R.  S.  1881, 
by  a  contractor  for  the  construction  of  a  county  building  are  not  lia- 
ble for  debts  incurred  by  a  subcontractor. 

State,  ex  reL,  v.  Hinsdale- Doyle  Granite  Co.,  pS 
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BURDEN  OF  PROOF. 
See  Attorney  and  Client,  2 ;  Benefit  Society,  2 ;  Railroad,  14. 

CASE  OVERRULED. 
Smith  «.  Wiley,  21  Ind.  224,  over  ruled.  Boyse  v.  Tumbaughf  639 

CHANGE  OF  JUDGE. 

Special  Judge. — AppoinimeTU. — Diaereiion  of  GourL — Under  section  1770,  R.  S. 
1881,  where  a  change  of  judge  has  been  applied  for  and  granted,  the 
matter  as  to  who  shall  be  appointed  to  trj  the  case  rests  wholly  in  the 
discretion  of  the  court.  Walter  v.  WcUieTf  JS47 

CHARGE  UPON  LAND. 
See  Real  Estate,  1  to  7. 

CHATTEL   MORTGAGE. 
See  Fixtures. 

CITY. 
See  Municipal  Corporation.  • 

COMMERCIAL  PAPER. 
See  Promissory  Note. 

COMMON  CARRIER. 
See  Railroad. 

COMPROMISE. 

See  Contract,  1 ;  Justice  op  the  Peace. 

OotUrad, — Nudum  Baeium, — Where  a  compromise  is  agreed  upon,  and  one 
party  asrees  to  pay  the  other  a  certain  sum  in  satisfaction  of  a  claim 
which  the  latt«r  is  making  against  the  former,  there  must  be  some 
foundation  for  the  claim,  or  the  agreement  is  a,  nudum  pactum,  and  not 
enforceable.  Emery  y.  Eoyal,  299 

CONSIDERATION. 

See  Contract  ;  Evidence,  4 ;  Fraudulent  Conveyance,  1,  3  to  6. 

CONSTITUTIONAL  LAW. 
See  Criminal  Law,  20 ;  Taxes,  1  to  3. 

1.  Notice, — lyue  Proceas  of  Law. — Individual  Property  Rights. — A  statute 
conferring  upon  a  tribunal  power  to  finally  dispose  of  the  property 
rights  of  an  individual,  and  failing  to  provide  for  notice,  aenies  to 
the  citizen  due  process  of  law,  and  is  unconstitutional. 

Kuniz  V.  Sumption,  1 

2,  Taxaiion. — Board  of  Equaliaaiion. — Authority  to  Change  Valuation  of  In* 
dividual  Property. — Notice. — Statute. — The  statute  of  this  State  assum- 
ing to  confer  authority  upon  the  county  board  of  equalization  to  con- 
clusively change  the  valuation  placed  upon  property  by  an  individ- 
ual taxpayer  and  to  add  property  to  his  list,  aoes  not  provide  ifor 
notice,  and  is  unconstitutional.  lb. 

S.  Criminal  Proueutions. — Penalties. — The  Constitution  of  this  State,  in 
speaking  of  criminal  prosecutions,  does  not  refer  to  the  enforcement 
01  statutory  penalties.  Durham  v.  Stale,  ex  rel.,  477 

CONTEMPT. 

See  Deposition. 

CONTEST  OF  WILL. 
See  Will,  1  to  6. 
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CONTRACT. 

See  Benefit  Society;  Comfbomise;  Judgment,  8;  Justice  op  the 
Pea^ce  ;  Landlord  and  Tenant  ;  Married  Woman,  1,  2 ;  Mort- 
gage, 3,  4 ;  Partnership  ;  Promissory  Note,  7 ;  Real.  Estate,  9 
to  12;  Sale. 

1.  Judgment, —  Annulment. —  Injunction, —  Compromise, —  Consideration,  — A 
complaint  to  annul  a  judgment  and  enjoin  a  levy  thereunder,  alleg- 
ing that  the  parties  to  the  judgment  had  entered  into  an  agreement 
compromiBing  the  matters  in  difference  between  them  and  stipulating 
that  a  new  trial  should  be  granted  the  plaintiff  and  a  judgment  ren- 
dered in  his  favor,  and  alleging  further  that  the  plaintifi*  had  per- 
formed the  contract  on  his  part,  but  not  stating  tne  contract  more 
fully  or  averring  a  consideration,  is  bad.  Plunkett  v.  Black,  14 

2.  Same, — Breach  of  Contract  to  Release, — Damage8,-r-A.n  executory  con- 
tract for  the  release  of  a  judgment  is  not  effective  until  its  condi- 
tions have  been  performed ;  but  a  failure  of  the  judgment  holder  to 
comply  with  the  contract  makes  him  liable  in  damages  to  the  judg- 
ment debtor,  if  the  latter  has  performed  on  his  part.  Jb. 

3*  Sale, — Future  Delivery, — Margins. — A  contract  for  the  sale  and  future 
delivery  of  a  commodity  which  may  be  procured  in  the  market  at  the 
proper  time,  is  valid,  if  it  is  the  intention  of  the  parties,  or  one  of 
them,  that  the  commodity  shall  actually  be  procured  and  delivered, 
and  this  is  so,  although  money  may  be  deposited,  as  a  margin,  to  se- 
cure performance  or  as  indemnity  against  loss.    Sondheim  v.  OUba-t,  71 

4.  Same.—Speculative  Transactionn. —  Void  Contracts, — I\Lblic  Policy. — If  no 
delivery  is  contempl.ated,  and  the  intention  of  the  parties  is  merely 
to  speculate  on  the  rise  or  fall  of  the  market,  and  adjust  the  account 
between  them  by  paying  or  receiving  the  difference  between  the  eon- 
tract  and  current  price,  the  contract  is  against  public  policy  and  void. 

lb. 

5.  Admission  in,  as  to  Amount  Due. — Avoidance, — Reformation. — Where  a 
contract  contains  an  admission  as  to  the  amount  due  from  the  defend- 
ant to  the  plaintiff,  it  is  not  necessary  for  the  former  to  ask  a  refor- 
mation thereof,  but  an  answer  alleging  that  the  contract  was  drawn  by 
the  plaintiff,  and  that  he  erroneously,  either  purposely  or  inadvert- 
ently, inserted  an  amount  greater  than  that  due  from  the  defendant, 
is  sufficient  to  avoid  the  enect  of  the  admission.      Broke  v.  SparkeSf  89 

6.  Judicial  Sale, — Redemption. — Statute  of  Frduds, — Where  a  creditor  bids 
in  the  property  of  the  debtor  at  a  sale  under  a  mort^^age,  and  agi-ees 
that  if  the  latter  will  not  redeem  he  will  take  a  sheriff's  deed  and 
hold  the  land  as  a  security  for  the  payment  of  his  claim,  the  contract 
is  not  within  the  statute  of  frauds.  Moorman  v.  Wood,  144 

7.  AccoutU  Accruing  Under, — Right  to  Sue  Upon. — A  party  is  not  bound  to 
sue  for  the  breach  of  a  written  contract,  but  he  may  sue  upon  an  ac- 
count accruing  thereunder.  Marshall  v.  Lewark,  S77 

8.  Consideration. — Railroad, — Agreement  of  Third  Persons  to  Pay  ContraH- 
ors, — Where  by  the  terms  of  the  agreement  between  the  contractors 
for  the  construction  of  a  railroad  and  the  railroad  company,  the  for- 
mer are  not  to  proceed  with  the  work  until  after  the  company  has  se- 
cured the  means  necessary  to  pay  therefor,  a  subsequent  contract  of 
third  persons,  reciting  the  fact  of  a  deficit  in  the  funds  of  the  com- 
pany to  a  certain  amount  and  their  desire  for  the  speedy  completion 
of  the  road,  and  engaging  to  pay  to  the  contractors  the  deficit,  upon 
certain  conditions,  if  so  much  remained  when  the  work  was  completed, 
is  enforceable  by  the  contractors  after  the  work  is  done  and  the  coo- 
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ditions  performed,  it  being  then  too  late  to  question  the  consideration 
for  the  agreement ;  besides,  the  consideration  is  sufficient. 

BroumUe  v.  Lowe,  4^0 

9.  Same. — Several  Liability  of  Obligors. — Satisfaelion  of  Debt. — Where  the 
deficit  is  twenty-five  thousand  dollars  and  the  signers  of  the  contract 
severally  agree  to  pay  the  maximum  sum  of  two  hundred  and  fifty 
dollars,  that  amount  may  be  collected  from  individual  obligors  until 
the  whole  debt  is  satisfied,  although  the  proportion  of  the  obligors  as 
between  themselves  is  less  than  the  stipulated  liability  of  each.       /6. 

10.  Change  in  Work  to  be  Performed. — Damages. — A  party  to  a  written  con- 
tract can  not  recover  damages  resulting  from  a  change  in  the  work 
to  be  performed  by  him  under  such  contract,  when  the  change  is 
made  at  his  request  and  for  his  benefit  Spenee  v.  Board,  e(c.,  S7S 

11.  Same. — Extra  Work. — Fault  cf  Oontractor. — A  party  who  has  contracted 
to  construct  abutments  and  piers  for  a  bridge  can  not  recover  for 
extra  work  caused  by  defective  cofifer-dams  unskilfully  constructed 
by  him.  lb. 

12.  Same. — Construction  of  Written  Contract. — TnstriuUion  to  Jury. — An  in- 
struction imposing  upon  the  jury  the  duty  of  construing  a  written 
contract,  or  giving  them  authority  to  do  so,  is  erroneous.  lb, 

13.  To  Furnish  Material. — Measure  of  Damages. — The  measure  of  damages 
for  the  breach  of  a  contract  to  furnish  lun?ber  of  a  specified  kind,  is 
the  difference  between  the  contract  price  and  the  market  value  at  the 
time  and  place  of  delivery  fixed  by  the  contract;  but  if  the  kind  of 
material  specified  can  not  be  had  at  the  place  of  delivery  agreed  up- 
on, it  may  be  bought  in  the  nearest  market,  or  where  it  can  be  pro- 
cured on  the  most  advantageous  terms,  and  the  additional  cost  and 
expense  charged  to  the  defaulting  vendor.      Vickeryy.  MeCormickj  694 

14.  Same. — Sutipension  of  Work. — Damages  BesuUing  F^om. — Where  goods  are 
sold  for  a  special  purpose,  and  the  vendor  has  notice  that  a  failure 
to  furnish  them  according  to  the  contract  will  occasion  special  d&m- 
ftg6,  by  the  suspension  of  important  work,  he  is  liable,  in  case  of  de- 
fault, for  the  direct  loss  resulting  as  the  natural  consequence  of  the 
suspension.  lb. 

CONTRACTOR'S  BOND. 

See  Bond. 

CONTRACTOR'S  LIEN. 
See  Corporation,  2 ;  Railroad,  28. 

CONTRIBUTORY  NEGLIGENCE. 

See  Master  and  Servant  ;  Municipal  Corporation,  6 ;  Neqlioence  ; 

Railroad,  1. 

CONVERSION. 
See  Drainage,  3 ;  Receiver  ;  Trust  and  Trustee,  1 . 

CONVEYANCE. 

See  Deed;  Fraudulent  Conveyance  ;  Judgment,  1,  2;  Real  Estate; 

Vendor  and  Purchaser. 

CORPORATION. 

See  Benefit  Society  ;  Municipal  Corporation  ;  Railroad,  26  to  28. 

J.  Bailroad. — Execution. —  What  May  Not  be  Sold. — Neither  the  franchise 
and  privileges  of  a  railroad  company,  nor  any  lands,  easements,  or 
things  essential  to  the  existence  of  the  corporation,  or  necessary  to 
the  enjoyment  of  its  franchise,  can  be  sold  on  execution  or  order  of 
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court  to  satisfy  a  judgment  at  law  against  it.     AlUerj  as  to  locomo- 
tives, cars  and  other  personal  property. 

Louisvillef  efc,  IL  W.  Co,  v.  Boney^  SOI 

2.  Same. — Contnidor. — Lien. — Enforcement. — A  contractor  for  the  construc- 
tion of  a  road-bed  for  a  railroad  company  acquires,  under  the  st-atute. 
a  lien  upon  so  much  of  the  road-bed  as  is  constructed  by  him,  which 
may  be  loreclosed ;  but  there  is  no  statutory  provision  for  the  sale  of 
the  road  as  an  entirety,  or  the  franchise,  or  anything  that  would  de- 
stroy or  impair  the  use  of  the  franchise,  and  while  the  corporation 
remains  solvent  payment  must  be  enforced  out  of  other  property  or 
funds  in  such  appropriate  manner  as  a  court  of  equity  may  deter- 
mine, lb. 

COSTS. 

See  Criminal  Law,  13 ;  Decedents'  Estates,  14. 

1.  Appeal  from  Justice  of  the  Peace,  —  Beduetion  of  Judgment. —  Where 
juagment  is  rendered  for  seventy  dollars  before  a  justice  of  the  peace, 
and  on  appeal  the  circuit  court  adjudges  that  the  plaintiff  is  entitled 
to  recover  fifty  dollars  tendered  by  the  defendant,  *^  and  the  sum  of 
twenty- two  dollars,"  there  is  no  reduction  of  the  judgment  of  the 
justice  and  the  defendant  is  not  entitled  to  costs.      Taggart  ▼.  Rattt,  JS8 

2.  County  Commissioners. — Appeal  from  AUotoanee  by. — Repeal  of  SiatuU. — 
The  provision  of  section  6771,  E.  S.  1881,  that  if  a  party  appealing 
from  an  allowance  by  the  board  of  county  commissioners  fails  to  re- 
cover more  on  the  appeal  than  is  allowed  by  the  board,  he  shall  pay 
the  costs  of  the  appeal,  was  not  repealed  by  the  act  of  1879  (Acts  of 
1879,  p.  106).  SpcMc  V.  Boards  eU.,  573 

3.  Sarne, — Immaterial  Eri'or. — Where  the  circuit  court  adjudges  the  costs 
as  contemplated  by  the  statute,  the  method  by  which  it  reaches  that 
conclusion,  whether  by  considering  evidence  of  a  tender  or  otherwise, 
is  immaterial.  lb. 

COUNTY  COMMISSIONERS. 

See  Costs,  2 ;  Township. 

Tern  of  Office. — Ad  of  1885. — C.  was  elected  county  commissioner  in  1884. 
The  reeular  term  in  the  district  for  which  he  was  elected  expired  in 
BecemSer  of  that  year,  but  by  reason  of  confusion  which  had  resulted 
from  the  resignation  of  a  prior  commissioner,  C.'s  predecessor  held 
until  December,  1885,  when  C.  entered  upon  his  official  duties.  H. 
was  elected  to  the  same  office  in  1886,  andclaims  that  he  was  entitled 
to  possession  in  December,  1887. 

BJddj  that  C.'s  right  to  hold  did  not  terminate  in  December,  1887,  but  that, 
under  the  act  of  March  7th,  1885  (Acts  of  1885,  p.  69),  he  is  entitled 
to  hold  until  December,  1890,  the  end  of  the  current  term. 

SiaiCy  ex  rd.y  v.  Qendenningf  111 

COUNTY  RECORDER. 

1.  Negligence. — Nominal  Damages. — A  recorder  of  deeds  who  is  guilty  of 
a  breach  of  duty  is  liable  only  for  nominal  damages,  unless  the  plain- 
tiff proves  an  actual  loss.  State^  ex  rel.,  v.  DaviSf  S07 

2.  Same. — Liability  to  Lien- Holder. — Where  a  recorder  negligently  so  re- 
cords a  deed,  reserving  a  lien,  as  to  make  the  amount  of  the  lien  two 
hundred  dollars  when  it  should  be  five  hundred,  he  is  not  liable  be- 
yond nominal  damages,  unless  the  plaintiff  proves  that  he  can  not 
collect  the  full  amount  of  the  lien  from  the  person  who  assumed  its 
payment.  J6. 

COVERTURE. 

See  Mabbisd  Woman  ;  Statute  of  Limitations^  2. 
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CRIMINAL  LAW. 

See  Constitutional  Law,  3 ;  Taxjsb,  7,  8. 

1.  Keeping  Disorderly  Liquor  Shop. — Statute  Construed, — Under  section  2097, 
B.  S.  1881,  which  provides  that  "  Whoever  keeps  a  place  where  in- 
toxicating liquors  are  sold,  bartered,  given  away,  or  suffered  to  be 
drunk  in  a  disorderly  manner,"  etc.,  shall  be  guilty  of  a  misdemeanor, 
the  offence  consists  in  keeping  the  place  in  a  disorderly  manner. 

yace  V.  i^aU,  114 

2.  iSbm«. — CorUinwme  Offence. — The  provision  of  such  section  that  who- 
ever keeps  a  place  where  intoxicating  liquors  are  sold,  in  a  disorderly 
manner.  "  shall  be  fined,  for  every  day  the  same  is  so  kept,  not  more 
than  one  hundred  dollars  nor  less  than  ten  dollars,"  creates  one  con- 
tinuous offence,  the  length  of  time  the  place  is  kept,  prior  to  the  pros- 
ecution, in  the  manner  prohibited,  being  important  only  in  measur- 
ing the  punishment  lb. 

$•  Same. — Justice  of  Peace, — Jurisdiction. — Where  an  affidavit  based  on 
such  section  is  filed  before  a  justice  of  the  peace,  chaVging  that  the  de- 
fendant has  kept  a  disorderly  place  for  one  year,  the  minimum  pun- 
ishment for  the  offence  charged,  being  ten  dollars  for  each  day,  exceeds 
the  justice's  jurisdiction,  and  a  judgment  of  conviction  rendered  by 
him  is  void.  The  justice  having  no  jurisdiction,  the  circuit  court 
could  acquire  none  by  appeal,  and  should  have  discharged  the  defend- 
ant, lb. 

4.  Failure  of  Drfendant  to  Testify. — Instruction. — Practice. — The  trial  court 
is  not  required  to  instruct  the  jury,  as  provided  in  section  1798,  B.  S. 
1881,  that  the  failure  of  the  defendant  to  testify  in  his  own  behalf 
shall  not  be  considered  by  them,  unless  it  is  asked  to  do  so  as  provided 
in  section  1823,  and  it  is  too  late  to  make  such  request  after  the 
argument  is  closed  and  the  jury  instructed.  Qrubb  v.  State^  S77 

6,  Evidefnce. — Letter. — Authorship. — In  determining  the  authorship  of  a 
letter  offered  in  evidence,  and  attributed  to  the  defendant,  the  court 
has  the  right  to  consider  anything  appearing  on  its  face,  in  connec- 
tion with  the  other  evidence  bearing  on  the  question,  and  it  is  not 
required  to  instruct  the  jury  not  to  consider  remarks  made  by  the 
court  in  their  presence  and  constituting  the  reasons  for  its  decision.    J6. 

6.  Misconduct  in  Argument. — Where  counsel  for  the  State  is  guilty  of  mis- 
conduct in  argument,  and  the  trial,  court  does  all  it  can  and  all  that 
it  is  asked  to  do  to  remedy  the  injury  that  may  be  done  to  the  de- 
fendant thereby,  the  matter  will  not  be  reviewed  in  the  Supreme 
Court.  If  the  defendant  thinks  the  injury  is  of  such  a  character  as 
not  to  be  remediable  by  any  action  of  the  court,  he  should  move  to 
set  aside  the  jury,  or  take  such  other  steps  as  he  may  think  necessary 
to  secure  him  an  impartial  trial.  76. 

7.  Expert  Witness. — Oross-Examination. —  Waiver  of  Error. — Where  a  wit- 
ness, examined  as  an  expert,  expresses  an  opinion  based  upon  facts 
assumed  by  the  party  introducing  him  to  have  been  proved,  or  upon 
a  hypothetical  case  put  b^  such  party,  the  other  party  may  cross-ex- 
amine the  witness  by  taking  his  opinion  upon  any  other  set  of  facts 
assumed  by  him  to  have  been  proved,  or  upon  a  hypothetical  case. 
If  the  right  to  so  cross-examine  is  denied,  the  error  will  be  cured  if 
the  party  calls  the  witness  in  his  own  behalf  and  proves  the  matters 
he  attempted  to  elicit  by  cross-examination.  lb. 

8.  Insanity. — Non- Expert  Witness. — Opinion. — Where  the  soundness  of  the 
defendant's  mind  is  in  question,  a  witness  who  talked  with  him  on  the 
day  on  which  he  says  he  was  sane,  and  a  witness  who  has  known  him 

Vol.  117.— 39 
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intimately  for  several  years,  may,  upon  stating  the  facts,  give  opin- 
ions as  to  the  condition  of  his  mind.  lb, 

9.  Same. — Opinion  Musi  be  Based  on  Facts  Stated, — Insanity  is  a  fact  that 
can  not  be  proved  by  reputation ;  nor  by  a  witness  who  is  not  an  ex- 
pert, unless  the  witness  hrst  gives  the  facts  upon  which  his  opinion  is 
based.  lb. 

10.  Same. — Irresistible  Desire  to  Take  Life.^li  is  proper  to  refuse  to  in- 
struct the  jury  as  matter  of  law  that  insanity  ^'  sometimes  takes  the 
form  of  an  irresistible  desire  to  take  human  life."  lb. 

11.  Refusal  to  Give  Instructions. — Reveraai  of  Judgment. — A  case  will  not  be 
reversed  on  account  of  the  refusal  of  the  court  to  give  an  instruction, 
if  the  instructions  given  cover  the  essential  elements  of  the  law  con- 
tained in  the  instruction  refused.  16. 

12.  Same. — Insanity, — Insti^uctions  Upon. — ^For  a  consideration  of  instruc- 
tions, given  and  refused  by  the  trial  court,  upon  the  subject  of  insan- 
ity as  a  defence  in  a  prosecution  for  homicide,  see  opinion.  lb. 

13.  Exemption  of  Defendant  from  Costs. — Under  section  1838,  R.  S.  1881,  the 
jury  may  be  instructed  that  if  they  find  the  defendant  guilty,  they 
may,  in  their  discretion,  exempt  him  from  all  costs.    State  v.  Sevier ^  SS8 

14.  Same. — Intoxicalion  in  Public  Place. —  Unintentional  Intoxieaiion. — Under 
section  2091,  B.  8.  1881,  one  who  is  found  in  any  public  place  in  a 
state  of  intoxication  is  ^ilty  of  a  misdemeanor,  without  regard  to 
whether  the  condition  of  intoxication  be  produced  by  appetite  or  mis- 
take, or  result  from  too  closely  following  the  prescription  of  a  phy- 
sician preparatory  to  having  teeth  extracted.  lb. 

15.  AssauU  and  Battery. — House  <^  Public  Entertainment, — Limior  Shop. — A 
shop  for  the  sale  of  intoxicating  liquors  is,  in  a  sense,  a  nouse  of  pub- 
lic entertainment,  and  if  the  proprietor  strikes  one  whom  he  has  or- 
dered from  his  premises,  and  who  is  guilty  of  no  misconduct  justify- 
ing  his  forcible  expulsion,  he  is  guilty  of  assault  and  battery. 

Connor  v.  Staie^  347 

16.  False  Bepresentations. — Larceny, — Where  one  bargains  for  goods  under 
an  assumed  name,  paying  only  a  part  of  the  agreed  price  for  the 
same — the  contract  providing  that  the  title  to  the  goods  shall  remain 
in  the  sellers  until  full  payment  is  made — and  immediately  upon  re- 
ceipt of  the  goods  ships  them  to  a  distant  State  and  follows  them 
there,  these  facts  show  a  preconceived  scheme  to  obtain  possession 
of  the  goods,  and  feloniously  appropriate  them,  and  constitute  a  lar- 
ceny. March  v.  State,  547 

17.  Same. — Larceny. — Trespass  not  Necessary  to  ConsHlule. — It  is  not  neces- 
sary that  there  should  be  a  trespass  in  order  to  constitute  a  larceny. 
Where  a  fraudulent  device  or  scheme  is  resorted  to  for  the  purpose  of 
divesting  the  owner  of  title  and  possession,  the  offence  is  larceny.      lb, 

18.  Same — Newly  Discovered  Evidence. — New  Tried. — A  defendant  in  a  crim- 
inal case  can  not  obtain  a  new  trial,  on  the  ground  of  newly  discov- 
ered evidence,  by  producing  a  letter  exculpating  him  from  the  charge, 
and  swearing  that  it  was  written  by  a  person  by  whom  it  purports 
to  be  signed.  lb. 

19.  Renting  Boom^s  for  Gaming  Purposes. — Emdenee. — For  evidence  consid- 
ered and  held  sufficient  to  sustain  a  conviction  for  renting  a  room  to 
be  used  for  gaming  purposes,  see  opinion.  Morgan  v.  SUiUf  569 

20.  Same, — Statutory  Sufficiency  of  Evidence  af  Offence, — Promnce  of  Jury. — 
Constitutional  Law. — Section  1815,  B.  S.  1881,  prescribing  what  shall  be 
sufficient  evidence  that  a  place  was  rented  for  the  purpose  of  gaming, 
is  not  unconstitutional  as  being  in  derogation  of  the  right  of  the  jury 
to  determine  both  the  law  and  the  facts  in  a  criminal  cause,  and  it  is, 
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therefore,  proper  to  instruct  the  jury  in  accordance  with  the  terms 
of  that  statute.  lb. 

21.  InstrtLClion  to  Jury, — Omissions, — Where  an  instruction  is  correct  as 
far  as  it  purports  to  go,  it  can  not  be  treated  as  erroneous  because  it 
does  not  go  lurther  and  include  some  other  proposition.  It  is  only 
by  asking  a  special  instruction  covering  the  omitted  matter  that  a 
question  can  be  reserved  upon  a  failure  of  the  court  to  instruct  the 
jury  upon  it.  /6. 

22.  Disagreement  of  Jury, — Instmclion  as  to, — It  is  not  e^ror  for  the  court  to 
fail  to  instruct  the  lury,  on  its  own  motion,  upon  a  contingency  so 
remote  as  that  involving  their  right  to  find  one  defendant  guilty  and 
disagree  as  to  another.  Ih, 

DAMAGES. 

See  Assault  Ain>  Battery  ;  Attorney  and  Client  ;  Bastardy  ;  Bene- 
fit Society,  8;  Bicycle;  Contract,  2, 10,  11,  13,  14;  County  Re- 
corder ;  Drainage,  5 ;  Jurisdiction,  3,  4 ;  Landlord  and  Ten- 
ant; Master  and  Servant;  Municipal  Corporation,  1,  2,  6; 
Neglioence  ;  Pleading,  7, 10 ;  Practice,  1,  2, 10 ;  Quieting  Title, 
2;  Railroad;  Vendor  and  Purchaser. 

Bicycle  a  "  Vehicle." —  Use  Upon  Sidewalk  Unlawful, — Personal  Injuries, — Daan- 
ages, — A  bicycle  is  a  vehicle  within  the  meaning  of  the  law,  and, 
therefore,  under  section  3361,  R.  S.  1881,  its  use  upon  a  public  side- 
walk is  unlawful,  and  its  rider  liable  for  an  injury  inflicted  upon  a 
footman,  although  the  act  be  unintentional.         Mercer  t.  Corhiny  4^0 

DEBTOR  AND  CREDITOR 

See  AasiONMENT  for  Benefit  of  Creditors  ;  Contract,  6 ;  Fraudu- 
lent Conveyance;  Promissory  Note,  7. 

DECEDENTS'  ESTATES. 
See  Real  Estate,  1  to  7 ;  Will. 

1.  Final SettiemenL — Jurisdiction  to  Set  Aside, — The  circuit  courts  have  ju- 
risdiction to  set  aside  final  settlements  of  administrators  for  fraud, 
mistake  or  illegality.  PbUard  v.  Barkley,  40 

2.  Same, — Proceeding  to  Set  Aside. — Remedial  Statute, — Statutes  providing 
for  the  setting  aside  of  such  settlements  are  remedial,  and  proceed- 
ings for  that  purpose  must  be  prosecuted  under  the  statute  in  force 
at  the  time  they  are  commenced.  lb, 

8.  Same, — Attorney  Fees, — Administrator  not  Entitled  to, — An  allowance  of 
attorney  fees  to  an  administrator  for  his  personal  services  as  an  at- 
torney in  the  settlement  of  an  estate,  is  prohibited  by  sections  2396 
and  2398,  R.  S.  1881,  and,  if  made,  constitutes  an  '^  illegality  "  for 
which  the  settlement  may  be  set  aside,  within  the  meaning  of  section 
2403.  lb, 

4*  Same. — Evidence. — Where  a  sum  has  been  allowed  to  an  administrator 
for  his  services  as  such  and  as  an  attorney,  it  is  proper,  in  a  proceed- 
ing to  set  the  settlement  aside,  for  the  court  to  hear  evidence  as  to 
the  value  of  the  services  rendered  as  administrator,  in  order  to  ascer- 
tain the  amount  allowed  as  attorney  fees.  lb. 

&  Same, — Administrator's  Allowance. — In  making  an  allowance  to  an  ad- 
ministrator for  his  services,  the  nature  of  the  estate,  the  difficulties 
attending  the  recovery  of  the  assets,  the  peculiar  qualifications  of  the 
administrator,  the  advantage  to  the  estate  from  such  qualifications, 
and  all  other  facts  and  circumstances  which  will  enable  the  court  to 
come  to  a  prox)er  conclusion,  should  be  considered.  lb. 

6.  Estate  of  a  Deceased  Administrator, — Causes  for  which  Suit  against  Chn  be 
Maintained. — The  estate  of  a  deceased  administrator  can  not  be  sub- 
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jected  to  the  costs  of  a  suit,  unless  the  administrator  had  neglected 
some  duty,  or  unless  he  had  been  guilty  of  some  default,  for  which  a 
suit  might  have  been  maintained  against  him  had  he  lived. 

Lu£M  Y.  Donaldson,  ISO 

7.  Same. — Bond  of  Deceased  Administrator. — Suit  Upon. — Suit  can  be  main- 
tained on  tlie  bond  of  a  deceased  administrator  for  the  violation  of 
any  of  the  duties  of  his  trust.    Section  2458,  R.  S.  1881.  lb. 

8.  Same. — Sdtlement  of  Trvxi  by  Administraior. — It  is  the  duty  of  the  execu- 
tor or  administrator  to  take  possession  of  trust  funds  which  remain 
in  the  hands  6f  the  decedent  at  the  date  of  his  death,  and  to  settle 
his  accounts  in  relation  to  the  trust.  The  administrator  or  executor 
is  not  bound  to  proceed  to  the  execution  of  the  trust,  but  must  pre- 
serve the  fund  for  those  entitled,  and  must  pay  it  it  over  te  them,  or 
to  some  one  duly  authorized  to  receive  it,  under  the  order  of  the 
proper  court.  Jb. 

9.  Same. — Fleading. — Oymplaint  against  an  Estate. —  What  it  Must  Oontain. — 
A  complaint  against  an  estate  need  not  be  technically  formal,  but  it 
must  state  the  facts  essential  to  show  that  the  estate  is  liable  under 
the  statute.  lb. 

10.  Sale  of  Beat  Estate. — Insane  Widow. — Ouardianskip. — The  guardian  of 
a  decedent's  insane  widow  had  the  right  to  file  a  written  assent  for 
his  ward  to  the  petition  of  the  executor  in  a  proceeding  instituted  in 
the  common  pleas  court  to  sell  real  estate  for  the  payment  of  the  de- 
cedent's debts.  Smock  v.  Beiehtnne,  194 

11.  Same. — Partition  Proceeding. — Adjudieation  of  Widow^s  Title. — Where, 
after  such  sale,  the  guardian  brought  suit  for  the  partition  of  the  re- 
maining real  estate,  the  common  pleas  court  had  jurisdiction  in  the 
partition  case  to  adjudicate  upon  and  divest  the  title  of  the  widow  to 
the  real  estate  sold  by  the  executor  to  pay  the  decedent's  debts.      lb. 

12.  Sam^. —  Widow  Takes  as  Heir. — Parties. — The  widow  takes  the  interest 
that  the  law  ^ives  her  in  the  real  estate  of  which  her  husband  dies 
seized,  as  heir,  and  not  by  virtue  of  her  marital  rights.    She  is  a 

S roper  party  to  a  petition  to  sell  real  estate  for  the  payment  of  the 
ecedent's  debts.  Jb. 

13.  Sals  of  Beat  Estate. — Mortgage  lAen. — Priorities. — AdjudicaUofu — Where, 
in  a  proceeding  by  an  administrator  to  sell  real  estate  to  pay  debts, 
which  are  not  shown  to  be  senior  claims,  a  mortgagee,  by  cross-com- 
plaint, asks  the  foreclosure  of  his  mortgage,  and  it  is  ordered  that  the 
mortgage  be  foreclosed  as  to  part  of  the  real  estate  embraced  therein, 
and  that  the  remainder  be  sold  by  the  administrator  discharged  of 
liens,  any  deficiency  in  favor  of  the  mortgagee  to  be  paid  by  such  ad- 
ministrator, in  its  order  of  priority,  upon  the  further  order  of  the 
court,  no  question  of  priority  as  between  the  mortgage  and  the  debts 
for  the  payment  of  which  the  land  is  asked  to  be  sold  is  adjudicated. 

Byker  v.  VawteTj  4^5 

14.  Same. — Sale  of  Land  Discharged  of  Liens. — Application  of  Proceeds. — Mort- 

?i,ge. — Costs,  Pimeral  Expenses,  etc. — One  holding  a  mortgage  executed 
y  a  decedent  upon  real  estate  which  an  administrator  is  ordered  to 
sell  discharged  of  liens,  is  entitled,  under  section  2435,  B.  S.  1881,  to 
have  the  entire  proceeds  of  the  sale  applied  to  the  payment  of  his 
mortgage  debt,  if  so  much  is  necessary,  to  the  exclusion  of  claims  for 
costs  of  administration,  funeral  expenses  and  expenses  of  la.st  sick- 
ness, lb. 

15.  Partial  Dislrihvtion. — Petition  for, — JurisdictiGnal  Facts. — A  petition  in 
the  circuit  court,  by  an  administrator  and  heirs,  asking  the  ascertain- 
ment of  advancements  and  an  order  for  partial  distribution  of  funds 
in  his  hands,  is  not  bad  because  it  is  silent  upon  the  subject  of  the 
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decedent's  domicile,  the  issuing  of  letters  of  administration,  the  loca- 
tion of  property,  or  other  jurisdictional  facts;  but  the  facts  showing 
want  01  jurisdiction  in  the  court  to  act  upon  the  petition  must  be 
brought  forward  by  answer.  Chapell  v.  Shueef  481 

16.  Sam€, — AMertainmeni  of  Advancements. — Under  the  provisions  of  the 
statute  (Acts  of  1883,  ^.  158,  section  18,  and  section  2380,  B.  S.  1881) 
the  circuit  court  may,  in  its  discretion,  upon  a  proper  petition,  at  any 
time  previous  to  the  settlement  of  an  estate,  allow  a  partial  distribn- 
tion  to  heirs  of  moneys  in  the  hands  of  the  executor  or  administrator ; 
and  in  such  proceeding  it  has  jurisdiction  to  ascertain  the  amount 
of  advancements  made  by  the  decedent.  lb, 

17.  Same. — Bond. — Failure  of  Court  to  Require. — The  failure  of  the  court  to 
require  the  heirs  to  give  bond,  as  required  by  section  2380,  R.  S.  1881, 
for  the  return  of  the  money  distributed,  in  case  it  is  needed  to  pay 
debts,  is  an  informality  which  will  not,  in  the  absence  of  any  season- 
able objection,  invalidate  the  judgment  as  to  the  parties  in  court.     Ih. 

DEED. 

See  Assignment  for  Benefit  of  Creditobs  ;  CoitNTY  Kecordeb  ;  Evi- 
dence, 3,  6 ;  MoBTGAOE,  7 ;  Vendor  and  Purchaser. 

1.  Construction  of. —  Veaiing  of  Remainde)\ — Where  a  deed  conveys  land  to 
A.  for  life,  '*  and  at  his  death  to  his  children  begotten  by  him  in  wed- 
lock the  fee  simple,"  and,  in  the  event  of  the  said  A.  dying  without 
children  begotten  in  wedlock,  then  the  fee  simple  to  others,  the  birth 
of  a  child  to  A.  in  wedlock,  and  not  its  survival  of  the  father,  is  the 
contingency  upon  which  the  remainder  vests ;  otherwise  the  limita- 
tion would  be  void  under  sections  2962  and  2963,  K.  8.  1881. 

Amoi  Y.  AvMM^  19 

2.  Same. — Reference  to  Contemporaneous  Will. — Instruments  Construed  Tc 
gether. — Where  a  deed  refers  to  an  instrument  in  the  form  of  a  will, 
executed  by  the  grantor  contemporaneously  with  the  deed  and  as  a 
part  of  the  same  transaction,  and  directs  that  it  shall  be  construed 
in  the  light  of  the  provisions  of  the  will,  the  latter  instrument, 
although  the  testator  is  alive  and  the  instrument  is  not  effective  as  a 
will,  must  be  considered  in  construing  the  deed,  and  the  grantee  and 
all  claiming  through  him  are  chargeable  with  knowledge  of  the  pro- 
visions of  the  deed  and  will.  lb. 

3.  Remainder. —  Vesting. — Pi^esumption. — The  law  not  only  favors  the  vest- 
ing of  remainders,  but  it  also  presumes  that  words  postponing  the 
estate  relate  to  the  beginning  o!  the  enjoyment  of  the  remainder  and 
not  to  the  vesting  of  the  estate.  Amos  v.  Amos,  37 

4.  Same. — Descent. — Estate  Taken  by  Intestate  in  Consideration  of  Love  and 
Affection. — Rights  of  Widow. — Under  section  2473,  R.  S.  1881,  relating 
to  an  estate  coming  to  an  intestate  in  consideration  of  love  and  affec- 
tion, the  widow  takes  only  by  virtue  of  her  marital  rights,  and  not 
as  an  heir  or  descendant.  lb. 

6.  Same. — Reversion  to  Donor. —  When  Widow  has  no  Interest. — Where,  in 
consideration  of  love  and  affection,  land  is  conveyed  to  A.  for  life, 
with  the  fee  to  his  children  begotten  in  wedlock,  and,  failing  chil- 
dren, to  other  persons,  the  remainder  vests  immediately  upon  the  birth 
of  a  child,  and  upon  the  death  of  both  A.  and  the  child  without 
children,  the  land  reverts  to  the  donor  under  the  statute,  the  limita- 
tion to  others  not  being  effectual ;  but  whether  the  limitation  over  bj 
considered  as  effectual  or  void,  the  widow  of  A.  has  no  interest  in  th' 

land.  II. 

DELIVERY. 

See  Sale,  3  to  6. 
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DEMAND. 
See  Emblements  ;  Keal  Estate,  9, 10 ;  Replevin,  4. 

DEPOSITION. 

1.  Contumacious  Wiiness. — Co&eion  and  Punishment. — Where  a  witaeos, 
under  examination  before  an  officer  not  having  power  to  punish  for 
contempt,  refuses  to  answer  a  proper  question,  the  officer  should  re- 
port to  a  court  having  jurisdiction,  and  ask  it  to  compel  an  answer 
or  punish  the  contumacious  witness.  The  deposition  can  not  be  sup- 
pressed on  that  account.  Keller  v.  B,  F.  Ooodrieh  Co.,  oS6 

2.  Same. — For  Use  in  Other  Stale. — AssisUince  q/"  Courts. — The  courts  of  the 
State  where  a  deposition  is  taken,  to  be  used  in  .another  State,  will 
exercise  their  authority,  when  appropriately  invoked,  to  secure  com- 
petent testimony,  and  will  assist  an  officer  within  their  jurisdiction, 
when  assistance  is  properly  asked,  to  secure  answers  to  competent 
questions.  Ih. 

DESCENT. 

See  Deed,  4,  5 ;  Will,  7. 

Husband  and  Wife. — Adulterous  Husband. — Judicial  Sale  of  HuAand^s  Land. — 
Estate  Acquired  by  Wife  Thereunder. — Under  section  2497,  R.  S.  1881, 8 
husband  who  is  living  in  adultery  at  the  time  of  his  wife's  death  can 
take  no  part  of  her  estate,  and  so,  where  she  dies  seized  of  land  ac- 
quired by  force  of  the  act  of  1875,  relating  to  judicial  sales  of  the 
husband's  property,  he  is  entitled  to  no  interest  therein,  notwith- 
standing the  provision  in  said  act  that  land  so  acquired  by  a  wife 
shall  descend  to  the  husband,  as  that  provision  must  be  construed  to 
mean  that  he  may  take  when  capable  of  taking. 

Bradley  v.  Thixton^  S55 
DESCRIPTION. 

See  Drainage,  10 ;  Mistake  ;  Quieting  Title,  3 ;  Replevin,  2. 

DILIGENCE. 
See  Attorney  and  Client,  3 ;  Judgment,  5,  6 ;  New  Trial,  2,  3. 

DISCRETIONARY  POWER. 
See  Change  OF  Judge;  Decedents' Estates,  16 ;  Pleading,  4;  AVitness. 

DISORDERLY  HOUSE. 
See  Criminal  Law,  1  to  3. 

DOMESTIC  RELATIONS. 

See  Guardian  and  Ward;  Husband  and  Wife;  Married  Woman; 

Master  and  Servant. 

DRAINAGE. 

1.  Statute. — Repealing  Section  of  Act  of  April  6th,  1885, — Saving  Cfai«e.— 
Under  the  repealing  section  of  the  drainage  act  of  April  6th,  1885, 
which  repealed  the  act  of  March  8th,  1883,  ail  assessments  for  work 
done  under  the  latter  act  were  unaffected  by  the  repeal,  and  were  en- 
forceable according  to  the  provisions  of  the  law  under  which  they 
were  made.  Oeiger  v.  Bradley,  ISO 

%  Same. — Repairs.— Assessments. — Delay  in  Making. —  Effed  of. —  Where 
eighteen  months  had  elapsed  from  the  completion  of  the  repairs  till 
the  assessment  was  made,  and  it  not  appearing  that  the  work  was  not 
necessary,  or  that  the  trustee  had  acted  in  bad  faith,  the  assessment 
was  not  thereby  invalidated,  the  rights  of  none  of  the  parties  having 
been  changed,  and  the  rights  of  innocent  parties  not  having  been 
affected  by  the  delay.  Ih. 

3.  Action   on   Commissioner's  Bond. —  Repeal  of  StatiUe. —  Saving  QottM:. — 
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The  saving  clause  in  the  repealing  act  of  1885  applies  to  an  action  on 
the  bond  of  a  drainage  commissioner  appointed  under  the  act  of  1881, 
for  a  breach  of  duty  in  the  construction  of  a  drain  under  the  latter 
act,  where  it  does  not  appear  that  prior  to  the  commencement  of  the 
action  the  proceedings  for  the  establishment  of  the  drain  had  termi- 
nated. But  without  the  saving  clause,  an  action  would  lie  for  waste 
or  conversion  of  the  funds  by  the  commissioner. 

Smith  Y.  SUUCf  ex  reLj  167 

4.  Same,— Deviation  from  Survey  aTid  Sfpeeifications. — LiabUity. — A  drainage 
commissioner  has  no  right,  of  his  own  motion,  to  deviate  from  the 
plans  and  specifications  according  to  which  the  work  is  ordered  by 
the  court  to  be  constructed,  and  if  he  does  so,  he  is  liable  on  his  bond 
for  any  damages  that  may  result.  lb. 

5.  Same. — Meajture  cf  Damages, — In  an  action  brought  on  the  bond  of  a 
commissioner  for  a  failure  on  his  part  to  construct  a  drain  as  ordered 
by  the  court,  the  measure  of  damages  is  the  amount  necessary  to  com- 
plete the  work  in  the  manner  ordered.  Ib^ 

6.  Same. — Paying  for  Defective  Work. — Negligence. — ^If  a  drainage  commis- 
sioner negligently  pays  out  the  money  in  his  hands  to  insolvent  con* 
tractors  for  defective  work,  without  first  requiring  them  to  remedy  the 
defects  and  construct  the  drain  as  ordered  by  the  court,  he  is  liable.    lb. 

7.  Same. — Ditchers. — General  Reputation  for  SkilL — Evidence, — In  such  case, 
evidence  of  the  general  reputation  of  the  persons  employed  to  dig  the 
drain  in  controversy,  for  skill  and  diligence  in  the  business  of  con- 
structing drains,  would  not  tend  to  prove  that  the  particular  drain 
was  properly  constructed,  or  any  other  material  fact,  and  its  exclu- 
sion IS  not  error.  lb. 

8.  Act  of  188S, — Lien  cf  AssessTnent. — Priot-  Mortgage. — The  lien  of  a  drain- 
age assessment  levied  under  the  act  of  1883  (Acts  of  1883,  p.  173)  is 
junior  to  the  lien  of  a  pre-existing  mortgage. 

Statej  ex  rd.^  v.  .^na  Life  ln$.  Co.,  251 

9.  Same. — Personal  Liability  of  Land-Oumer. — The  drainage  act  of  1883 
does  not  create  a  personal  liability  against  the  land-owner,  but  the 
enforcement  of  the  assessment  is  confined  to  the  land.  lb. 

10.  Mistake  in  Description. — Correction  while  Proceedings  are  in  Fieri. — Where, 
in  drainage  proceedings,  a  clerical  mistake  occurs  in  the  report  of 
the  commissioners  in  the  description  of  lands  affected,  which  is  car- 
ried into  subsequent  interlocutory  entries,  such  mistake  may,  at  any 
time  before  the  work  is  completed  and  the  final  report  of  the  commis- 
sioner in  charge  is  approved,  be  corrected  by  the  court  on  petition  or 
motion  of  the  parties,  or  on  its  own  motion.  Steele  v.  Hanna,  SSS 

DUE  PROCESS  OF  LAW. 
See  Constitution Aii  Law,  1,  2. 

EJECTMENT. 
See  Appeal  Bond. 

EMBLEMENTS. 

Mortgage. — Foreclosure. — Purchaser  at  Sheriff^ s  Sale. — Replevin. — Demand. — A 
purchaser  of  land  at  sheriff's  sale,  under  a  decree  of  foreclosure,  upon 
receiving  a  deed  becomes  entitled  to  the  immediate  possession  of  the 
premises,  and  crops  thereafter  sown  and  harvested  by  the  mortgagor 
or  his  lessee,  without  the  purchaser's  consent,  belong  to  the  latter,  and 
he  may  maintain  replevin  therefor  without  first  making  a  demand. 

Hall  V.  Durham,  4^*9 
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EMPLOYER  AND  EMPLOYEE. 

See  Attachment  ajsd  Garnishment;  Master  and  Servant;  Rah^ 

ROAD,  2, 10,  11, 16  to  22. 

ESTOPPEL. 

See  Evidence,  2 ;  Life  Insurance  ;  Married  Woman  ;  Railroad,  24, 

25 ;  Real  Estate,  12;  Will,  2. 

EVIDENCE. 

Bee  Criminal  Law,  5,  7  to  9, 18  to  20 ;  Decedents'  Estates,  4 ;  Deposi- 
tion ;  Drainage,  7 ;  Fraudulent  Conybyance,  2 ;  Husband  and 
Wife,  3;  Judicial  Notice;  Landlord  and  Tenant;  Libel,  2; 
New  Trial,  2  to  4 ;  Practice,  6  to  9, 12,  13,  15, 16;  Railroad,  6, 
8.  19,  20,  22;  Supreme  Court,  1,  2,  5,  12  to  16;  Swamp  Land; 
Trade- Mark,  4 ;  Vendor  and  Purchaser  ;  Witness. 

1.  Real  Estate. —  Value. — One  who  has  examined  property  and  inquired 
of  qualified  persons  as  to  its  value,  maj  testify  as  to  its  yalue,al though 

.    not  a  resident  of  the  city  where  it  is  situate.  JoTiea  v.  Snyder ^  J 29 

2.  Esfoj)pel. — Praetiee. — A  party  who  secures  a  ruling  excluding  evidence 
offered  by  his  adversary  on  a  particular  subject  can  not  complain  of 
the  exclusion  of  evidence  offered  by  himself  to  establish  the  oppo- 
site of  what  the  other  party  had  attempted  to  prove. 

Nitehe  v.  Earle,  270 

8.  Deed.'^Seeondary  Evidence  of  Contents. — A  proper  foundation  must  be 
laid  before  secondary  evidence  of  the  contents  of  a  deed  is  admissible. 

Slate,  ex  rd.,  v.  Davis,  S07 

4.  Contradiction  of  Witnens. — Promissory  Note, —  Consideration. — Payment. — 
Replevin. — In  an  action  of  replevin  against  the  maker  for  the  posses- 
sion of  a  promissory  note  which  the  defendant  claims  to  have  been 
given  for  too  large  a  sum,  in  settlement  of  an  account  which  was  er* 
roneously  computed,  and  that  he  has  paid  in  full  the  amount  actually 
due,  he  has  the  right,  after  the  plaintiff  has  testified  that  he  has  all 
the  time  claimed  the  face  of  the  note  and  interest,  to  have  the  latter 
answer  as  to  whether  or  not  he  did  not,  at  the  time  the  note  was  deliv- 
ered to  the  defendant,  make  a  computation,  which  is  exhibited  and 
offered  in  evidence,  showing  a  less  amount  due  than  that  stated  in  the 
note.  IjOw  v.  Freeman^  5^1 

6.  PkysieUm, — Expei^U — PerBonal  Injury. — Opinion. — A  physician,  testify- 
ing as  an  expert,  may  give  an  opinion  as  to  the  nature  and  extent 
of  an  injury  to  the  person,  which  is  based  in  part  on  statements  made 
to  him  by  the  injured  party.       LouisviUe,  etc.,  R.  W.  Co.  v.  Snyder,  4^5 

6.  Contemporaneous  Written  .Instruments. — Parol  Evidence. — Admissibility  cf 
to  Explain. — When  property  is  conveyed  by  husband  and  wife  by  war- 
ranty deed — there  having  been  previous  money  transactions  between 
the  parties  to  the  deed — and  on  the  same  day  the  grantee  takes  the 
promissory  note  of  the  husband,  and  executes  to  him  a  title-bond, 
agreeing  to  convey  to  him  said  land  upon  the  prompt  payment  of  said 
note,  the  deed,  note,  and  title-bond  do  not  absolutely  constitute  a 

-  mortgage,  and  parol  evidence  is  admissible  to  show  the  real  transac- 
tion between  the  parties  to  said  instruments.      Wolfe  v.  McMillan,  687 

7.  Ignorance  of  the  Law. — Proof  of,  When  Not  Admissible. — Evidence  is  in- 
admissible to  show  that  one  was  ignorant  of  the  law  in  a  certain  mat- 
ter, when  it  is  not  proposed  to  prove  that  the  other  party  to  the 
transaction  made  any  misleading  statements,  or  that  he  even  had  any 
knowledge  of  such  ignorance.  lb. 
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EXECUTION. 

See  Corporation  ;  Exemption  from  Execution  ;  Jurisdiction,  1 ; 

Sale,  3. 

Corporation, — BaUroad, —  What  May  Not  be  Sold. — Neither  the  franchise  and 
privileges  of  a  railroad  companj,  nor  any  lands,  easements,  or  tilings 
essential  to  the  existence  of  the  corporation,  or  necessary  to  the  en- 
joyment of  its  franchise,  can  be  sold  on  execution  or  order  of  court  to 
satisfy  a  judgment  at  law  against  it  AlHer,  as  to  locomotives,  cars 
and  other  personal  property.      LouwoilUy  ete.f  R.  W,  Co.  v.  Boney,  501 

EXECUTORS  AND  ADMINISTRATORS. 
See  Decedents'  Estates;  Reax  Estate,  2,  3, 5. 

EXEMPTION  FROM  EXECUTION. 

1.  Partnership  Property. — Severance  of  Interest. — A  partner  is  not  entitled  to 
claim  firm  property  as  exempt  from  execution,  but  if  a  severance 
takes  place,  or  if  one  partner  becomes  the  owner  of  the  whole  of  the 
partnership  property  by  purchase  from  his  co-partner,  then  an  ex- 
emption may  be  claimed.  Goudy  v.  Werbe,  154 

2.  Same, —  When  Severatice  May  Take  Place, — Partners  acting  in  good  faith 
have  a  right  to  sever  their  joint  interest  in  the  firm  property  by  con- 
tract of  sale  from  one  partner  to  another,  or  by  a  division  of  the  prop- 
erty between  them,  at  any  time  before  the  firm  creditors  obtain  a  lien 
thereon,  and  thereafter  claim  an  exemption  from  execution,  although 
at  the  time  of  the  severance  the  firm  be  insolvent.  76. 

8.  Becoming  a  IlomeholdeT  After  Levy. —  Right  to  Oaim  Exemption, —  A 
judgment  was  obtained  against  an  unmarried  man,  who  was  not  a 
Householder.  His  property  was  levied  upon  under  an  execution 
issued  on  the  judgment,  and  advertised  for  sale.  Between  the  date  of 
the  levy  and  the  date  fixed  for  the  sale,  the  debtor  married  and  be- 
came a  bona  fide  householder,  and  claimed  the  property,  which  was 
of  less  value  than  six  hundred  dollars,  as  exempt. 
Heldj  that  the  exemption  should  have  been  allowed,  and  its  denial  enti- 
tled the  debtor  to  enjoin  the  sale.  Robinson  v.  Hughes^  29S 

EXPERT  AND  OPINION  EVIDENCE. 
See  Criminal  Law,  7  to  9 ;  Evidence,  5 ;  Railroad,  6. 

FIXTURES. 

1.  Nature  of  Articles. — Manner  of  Annexation. — Intention  of  Party  Making 
the  Annexation. — Policy  of  the  Law. — The  nature  of  the  articles,  and 
the  manner  in  which  they  are  affixed,  and  the  intention  of  the  party 
making  the  annexation,  together  with  the  policy  of  the  law,  are  con- 
trolling factors  in  determining  wliether  an  article,  which  may  or  may 
not  be  a  fixture,  becomes  part  of  the  realty  by  being  annexed  to  the 
freehold.  BinkUy  v.  Forkner,  176 

2.  Same, — Machinery. — Intention  of  Purchaser. — Chattel  Mortgage, — Rights  of 
Innocent  PurcJuisers. — When  a  person  purchases  machinery  with  a  view 
that  it  shall  be  annexed  to  or  placed  in  a  building  of  which  lie  is  the 
owner,  and  executes  a  chattel  mortgage  on  the  property  so  purchased, 
he  thereby  evinces  his  intention  that  the  property  shall  retain  its 
character  as  personalty,  regardless  of  the  manner  in  which  it  may  be 
annexed  to  the  freehold,  and  it  will  be  so  regarded  where  the  rights 
of  innocent  purchasers  are  not  involved.  lb. 

8.  Same. — Chattel  Mortgage. — Provision  Upon  Default  of  Payment — Effect  of. — 
A  provision  in  a  chattel  mortgage,  that,  upon  default  of  payment  of 
the  mortgage  debt,  the  mortgagee  may  take  possession  of  the  mort- 
gaged chattels  and  sell  the  same,  is,  if  anything  beyond  the  mortgage 
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itself  was  needed,  equivalent  to  an  express  agreement  that  the  prop- 
erty shall  continue  to  he  regarded  as  personalty.  lb. 

4.  Same, — Prior  Real  Estate  Mortgage. — Hight  of  Removal  as  Against, — A 
chattel  mortgage  is  effectual  to  preserve  the  character  of  the  mort- 
gaged chattels  as  against  a  mortgage  on  the  realty  executed  prior 
thereto,  if  the  chattels  can  be  removed  without  injuring  or  impairing 
the  value  of  the  real  estate  or  the  buildings  thereon.  If  the  detach- 
ment would  occasion  some  diminution  in  the  value  of  the  realty,  as 
it  would  have  stood  had  the  attachment  not  been  made,  then  the  de- 
preciation must  be  made  whole,  and  the  rights  of  the  parties  adjusted 
according  to  the  equity  of  the  case.  lb. 

6.  Same, — SiibsequeTU  Reai  Eataie  Mortgage. —  When  Subject  to  Prior  Chattel 
Mortgage. — Where,  by  the  language  of  a  subsequent  mortgage  on  real 
estate,  chattels  theretofore  affixed  to  the  realty  are  recognized  and 
treated  as  personal  property,  such  mortgage  will  be  subject  to  a  prior 
chattel  mortgage  on  the  same.  lb. 

FORFEITURE. 
See  Life  Iksubance  ;  Mobtgage,  5 ;  Real  Estate,  6, 7. 

FORMER  ADJUDICATION. 
See  Judgment,  7  to  12. 

FRAUD. 

See  Appeal,  6;  Fraudulent  Conveyance;  Guabdian  and  Ward,  1 ; 
Justice  op  the  Peace  ;  Mandamus,  2 ;  Pleading,  10 ;  Quietinc. 
Title  2 

FRAUDULENT  CONVEYANCE. 

1.  Husband  and  Wife, — Implied  Trust, — Consideration, — Where  the  consid- 
eration for  property  which  a  debtor  causes  to  be  conveyed  to  his  wife 
is  paid  by  the  wife,  or  with  monev  which  her  husband  owes  her,  no 
trust  is  implied  in  favor  of  the  kusband's  creditors,  under  section 
29W,  R.  S.  1881.  Janes  v.  Snyder,  SS9 

%  Same, — Evidence, —  Letter. — Quieting  Title, — A  letter  written  by  the  hus- 
band three  years  after  the  conveyance  to  the  wife,  enumerating  certain 
debts,  the  date  of  which  is  not  given,  and  proposing  to  mortgage 
property  standing  in  the  wife's  name,  is  not  competent  evidence 
against  the  wife  in  an  action  by  her  against  the  husband's  creditors 
to  quiet  title.  76. 

8.  When  Grantee  WiU  Hold, — A  purchaser  of  land  who  pays  a  considera- 
tion for  it  will  hold  it  as  against  the  grantor's  creditors,  unless  it  is 
affirmatively  shown  that  he  participated  in  the  grantor's  fraud  or  had 
knowledge  of  his  fraudulent  intention.  Scott  ▼.  DatnSj  SSS 

4.  Same. — Consideration, — Agreement  to  Support  Parents. — A  conveyance  is 
not  fraudulent  because  the  purchaser,  in  addition  to  the  consideration 
paid  in  money  and  notes  to  a  third  person,  agrees  to  support  his 
father  and  mother  during  their  lifetime.  76. 

6,  Same. — Seci-et  Trust. — Such  an  agreement  by  the  grantee  does  not  consti- 
tute  a  secret  trust  invalidating  the  conveyance,  if  it  is  otherwise  sup- 
ported by  an  adequate  consideration,  and  the  grantee  is  not  guilty  of 
fraud.  76. 

GAMING  HOUSE. 

See  Criminal  Law,  19,  20. 

GARNISHMENT. 

See  Attachment  and  Garnishment  ;  Judgment,  3  to  6 ;  Justice  op 

THE  Peace. 
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GUARDIAN  AND  WARD. 
See  DECEDENT8'  Estates,  10  to  12;   Trust  and  Trustee,  2. 

1.  Fined  Settlement,— Setting  Aside, — Fraud, — Where  a  guardian,  confed- 
erating witli  another,  presents  to  the  court  a  false  statement  and  ob- 
tains an  order  for  the  payment  to  the  confederate  of  a  claim  not  prop- 
erly chargeable  against  the  estate  of  his  ward,  there  is  such  fraud  as 
authorizes  the  setting  aside  of  his  final  settlement. 

Wainwright  v.  Smithy  4^4 

2.  2Vus^ — Real  EekUe, — Where  a  person  purchases  real  estate,  pays  one- 
third  of  the  purchase-money  out  of  funds  in  his  hands  as  guardian, 
gives  his  individual  notes  secured  by  mortgage  for  the  balance,  and 
takes  the  title  in  his  own  name,  a  trust  results  in  favor  of  the  pur- 
chaser's wards  as  to  one-third  of  the  real  estate,  and  no  more. 

Hughes  v.  White,  470 
HARMLESS  ERROR. 

See  Pleading,  11, 15;   Pbactioe,  11, 13;  Quieting  Title,  1,  4. 

HIGHWAY. 
See  Township. 

HUSBAND  AND  WIFE. 

See  Descent;  Feattdulent  Conveyance,  1,  2;   Married  Woman; 

Sheriff's  Sale,  1 ;  Subrogation. 

1.  lAabiliiy  of  Wife  to  Huahand  for  Borrmoed  Money. — W'here  a  wife,  pos- 
sessing a  large  estate  of  her  own,  obtains  money  from  her  husband  to 
be  used  in  and  for  the  benefit  of  her  separate  business,i8^d  expressly 
promises  to  repay  it,  the  husband  has  an  equitable  claim  for  repay- 
ment which  he  may  enforce  by  suit.  UarreU  v.  HarreUf  94 

2.  De&ertion. — Complaint  for  Support, — For  a  complaint  by  a  wife  against 
her  deserting  husband  for  support,  under  sections  5132  and  5133, 
R.  S.  1881,  which  is  held  sufficient,  when  questioned  for  the  first  time 
after  trial  and  finding,  see  opinion.  Walter  v.  WoUter^  £47 

3.  Same. — Evidence. — CoTiduct  of  Husband  Prior  to  Separation, — The  con^ 
duct  of  the  husband  toward  the  wife,  previous  to  their  separation,  may 
be  proved  in  order  that  the  court  may  determine  whether  it  was  such 
as  to  constitute  a  desertion.  lb. 

INFANT. 

See  Guardian  and  Ward;  Master  and  Servant,  3 ;  Statute  of  Lim- 
itations, 2,  3. 

INJUNCTION. 

See  Contract,  1 ;  Exebiption  from  Execution,  3;  Jurisdiction,  1 ;  Rail- 
road, 23;  School  Fund  Mortgage;  Trade- Mark. 

1.  Lawful  Business. — Nuisance, — In  order  that  a  person  may  be  restrained 
by  injunction  from  commencing  the  operation  of  a  business  in  itself 
legitimate,  it  must  appear  that  the  defendant  threatens  and  intends 
to  conduct  the  business  In  a  manner  which  will  constitute  a  nui- 
sance. '  Boufen  v.  Mavay^  258 

2.  Same. — Blacksmith  Shop. — Complaint  by  Adjacent  Proprietor, — Presumption 
that  Business  vnll  be  Property  Conducted, — The  business  of  blacksmi thing 
and  horseshoeing  is  lawful  and  not  in  itself  a  nuisance,  and  the  pre- 
sumption is  that  one  about  to  engage  therein  will  conduct  the  same 
in  a  proper  manner ;  therefore,  a  complaint  for  injunction  alleging 
that  tne  defendant  is  constructing  a  building  on  his  lot  adjacent  to  the 
plaintifif's  residence  for  the  purpose  of  carrying  on  such  business,  is 
bad  if  it  fails  to  aver  as  a  fact  that  the  defendant  threatens  or  in- 
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tends  to  conduct  the  same  improperly,  or  that  it  can  not  be  conducted 
at  such  place  without  material  injury  to  the  plaintiff.  16. 

INSANITY. 

See  Cbihinal  Law,  8  to  10, 12;  Decedents'  Estates,  10, 11. 

INSTRUCTIONS  TO  JURY. 

See  Criminal  Law,  4, 10  to  13,  20  to  22 ;   PBAcricE,  7 ;   Railboad,  21 ; 

Tender,  2. 

1.  Modification. — The  trial  court,  before  giving  an  instruction  asked  by  a 
party,  may  modify  it  so  as  to  make  it  apply  properly  to  the  evidence. 

Smith  V.  StaiCf  ex  reLy  107 

2.  Written  Communieation, — Answer  to  Interrogatories. — Where  a  jury,  after 
retirement  for  deliberation,  send  a  communication  to  the  court  that  an 
interrogatory  submitted  to  them  embraces  two  questions,  capable  of 
being  answered  differently,  and  ask  whether  they  are  required  to 
answer  the  whole  interrogatory  yes  or  tio,  the  court  may  properly 
instruct  them  that  they  may  answer  part  of  the  question  yes  and  part 
TiOj  if  the  evidence  warrants  it;  but  such  instruction  should  be  given 
by  calling  the  jury  into  open  court,  and  not  by  written  communica- 
tion sent  to  the  jury- room.  Low  v.  Freeman,  S4i 

3.  Supreme  Court. — Practice. — Where  the  instructions  given,  are  not  all 
in  the  record,  a  judgment  will  not  be  reversed  on  account  of  those 
which  are  in  the  record,  although  inaccuracies  appear  therein,  unless 
they  are  so  palpably  erroneous  that  no  supposable  instructions  could 
cure  them.  Marshall  v.  Lewark,  377 

4.  Same. — Joint  Objection  to. — If  two  appellants  jointly  object  to  instruc- 
tions given,  the  judgment  will  not  be  reversed  if  the  instructions  are 
only  erroneous  as  to  one.  lb. 

5.  Inapplicability  to  Evidence. — It  is  not  error  to  refuse  to  give  an  instruc- 
tion where  no  evidence  is  before  the  jury  to  which  it  is  applicable. 

Spence  v.  Board,  etc.,  o7S 
INSURANCE. 

See  Benefit  Society  ;  Life  Insurance  ;  Sale,  6. 

1.  Ownership  of  Property. — Pleading. — An  allegation  in  a  complaint  on 
an  insurance  policy  that  the  plaintiff,  from  the  date  of  the  risk  until 
the  destruction  of  the  property  by  fire,  **  had  an  insurable  interest  as 
the  owner  thereof  to  its  full  value,"  is  a  sufficient  averment  of  own- 
ership. Phosnix  Lis.  Co.  v.  Rowe,  S02 

2.  San\A. — Abstrad  cf  Tide. — A  plaintiff  in  an  action  upon  an  insurance 
policy  can  not  be  required  to  furnish  an  abstract  of  his  title,  in  pur- 
suance of  section  363,  R.  S.  1881.  /6. 

3.  Sam£. — Execution  of  Policy. — Failure  to  Deny  Under  Oath. — Interrogato- 
ries to  Jury. — A  failure  to  deny  the  execution  of  the  policy,  which  is 
properly  set  out  as  the  foundation  of  the  action,  by  a  pleading  under 
oath,  is  so  far  an  admission  of  its  execution  as  to  preclude  further 
controversy  on  that  subject,  and  interrogatories  to  the  jury  upon  the 
subject  of  its  delivery  axe  irrelevant,  and  answers  thereto  can  not 
overthrow  the  general  verdict.  *  lb. 

INTENT. 

See  Assault  and  Battery,  2,  3 ;  Bicycle. 

INTERROGATORIES  TO  JURY. 
See  Instructions  to  Jury,  2 ;  Insurance,  3 ;  Verdictt,  1. 

INTOXICATING  LIQUOR. 
See  Criminal  Law,  1  to  3, 14, 15. 
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JUDGMENT. 

See  AppEAi^  4;  Attachment  and  Gabnishment;  Attorney  and  Cli- 
ent; Contract,  1,  2;  Costs;  Decedents'  Estates,  17;  Juris- 
diction, 1:  Married  Woman,  3 ;  Pleading,  9 ;  Practice,  5 ; 
Quieting  Title,  3;  Subrogation;  Supreme  Court,  11. 

1.  Payment  by  Conveyance  <^  Properly. — Rights  of  Sureties. — Where  a  judg- 
ment surety  has  become  the  owner  of  the  judgment,  and  afterwards 
takes  a  conveyance,  importing  a  money  consideration,  of  real  estate 
from  his  principal,  an  order  of  the  court,  made  at  the  suit  of  a  co- 
surety, declaring  the  judgment  satisfied,  will  not  be  sustained  unless 
it  is  shown  that  the  property  so  conveyed  by  the  principal  wat  in 
payment  of  the  judgment.  Keiser  v.  Beam,  SI 

2.  Same. — Conveyance  of  Property  to  Surety, — Satisfaction  as  to  Co-Surety.-^ 
Where  a  principal  judgment  debtor  conveys  to  a  surety,  who  has  be- 
come the  owner  of  the  judgment  by  assignment,  real  estate  upon 
which  the  judgment  is  a  lien,  in  consideration  of  the  payment  by 
the  surety  of  liens  prior  to  the  judgment,  the  judgment  can  not  be 
declared  satisfied  as  to  a  co-surety  beyond  the  one-half  of  the  value 
of  the  property  in  excess  of  the  amount  of  the  liens  which  the  grantee 
agreed  to  pay.  lb. 

8.  Justice  of  the  Peace. — The  conclusion  of  a  justice  of  the  peace  in  a  case 
tried  before  him  is  not  a  judgment  until  it  is  entered  of  record. 

JiAnery  v.  JRoyo/,  299 

4.  Same. — Attachment. — Judgment  Against  Gaimishee. — If  the  only  judg- 
ment rendered  against  an  attachment  defendant  is  a  personal  one,  the 

garnishee  defendant  must  be  discharged^  and  any  judgment  against 
im  is  void.  lb. 

5.  Same. — Payment  of  Money  by  Qamishee. — Negligence. — ^It  is  the  duty  of  a 
garnishee  defendant  before  paying  money  to  know  that  a  proper  judg- 
ment has  been  rendered ;  and  if  through  his  negligence  he  sustains 
loss,  he  must  bear  it.  ^  lb. 

6.  Same. — Illiterate  Pei'son. — Examinaiion  of  Records. — Reasonable  dili- 
gence requires  that  a  person  who  can  not  read  shall  procure  one  who 
can  read  to  examine  the  record  to  ascertain  whether  or  not  a  judg- 
ment has  been  rendered  against  him.  lb. 

7.  Former  Adjudioaiion. — Conclusiveness  of. — An  adjudication  in  a  prior 
action  is  conclusive  not  only  as  to  what  was  actually  decided  therein, 
but  also  as  to  every  other  matter  which  the  parties  might  have  liti- 
gated in  the  case.  Wilson  v.  Buelly  S15 

8.  Same. — Contract. — Merger. — The  judgment  in  an  action  upon  a  con- 
tract merges  the  contract  as  a  cause  of  action  for  all  existing  breaches,, 
and  another  action  therefor  can  not  be  maintained.  76. 

9.  Same. — Parties. — To  make  a  judgment  effective  as  a  bar  to  a  subse- 
quent action,  it  is  not  necessary  that  the  parties  to  both  actions  shall 
be  identical.  It  is  sufficient  if  the  parties  to  the  pending  action  were 
before  the  court  in  the  prior  action  and  bound  by  the  judgment  •there- 
in rendered.  lb, 

10.  Saaie. — Joint  and  Several  lAability  of  Defendants. — ^A  plaintiff,  although 
his  complaint  counts  upon  a  joint  obligation,  has  the  rieht  to  ofier 
evidence  to  show  a  separate  liability  as  to  one  of  the  defendants,  and, 
this  being  so,  the  judgment  rendered  in  the  action  will  be  a  bar  to  a 
subsequent  action  against  one  counting  upon  his  separate  liability,  lb. 

11.  Res  Adjudicata. — An  adjudication  once  had  between  the  parties  bars 
all  future  litigation,  not  only  as  to  what  has  been  actually  litigated  ' 
and  determined,  but  as  to  all  matters  within  the  issues  that  might  have 
been  litigated  and  determined  in  the  action.     Wrighl  v.  Anderson^  349 
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12.  Same, — Merger, — Where  the  gravamen  of  the  action  is  one  entire,  in- 
divisible contract  or  wrong,  the  doctrine  of  merger  applies,  and  when 
the  action  is  once  brought,  tried  and  determined,  ail  causes  of  com- 
plaint are  forever  cut  ofi*,  whether  embraced  within  the  issues  or  not. 

JUDICIAL  NOTICE. 

See  Swamp  Land,  2. 

Law  of  Another  State, — Pleading  and  Pnx^. — The  law  of  another  State, 
whether  declared  by  judicial  decisions  or  otherwise,  if  relied  on  to 
defeat  an  action  alleged  to  have  accrued  in  that  State  and  sought  to 
be  enforced  here,  must  be  pleaded  and  proved,  as  judicial  notice 
thereof  will  not  be  taken  for  such  purpose. 

Cincinnati,  eU,,  R,  R.  0>.  v.  MeMnUeny  4S9 

JUDICIAL  SALE. 

See  Contract,  6 ;  Descent  ;  Principal  and  Surety  ;  Promibbobt 

Note,  7 ;  Sheriff's  Sale. 

JURISDICTION. 

See  Criminal  Law,  3 ;  Decedents'  Estates,  1, 15  to  17 ;  Keplevin,  1 ; 

Summons. 

1.'  Injunction, — Process  cf  Another'  Court — Annulment  of  J%idgment, — ^The 
circuit  court  of  one  county  has  no  jurisdiction  of  an  action  by  a  judg- 
ment debtor  to  annul  a  judgment  rendered  by  the  circuit  court  of  an- 
other county,  or  to  enjoin  the  levy  of  an  execution  issued  thereon. 

PlxmheU  v.  Black,  14 

2.  Justice  of  Peace, — Appearance, —  Waiver, — A  party  who  appears  before  a 
justice  of  the  peace  and  participates  in  a  trial  before  him,  can  not 
object  in  the  Supreme  Court,  for  the  first  time,  that  the  justice  had  no 
authority  to  try  the  case.  Taggari  ▼.  Baits,  1S8 

3.  Actions  for  Barsonal  Injuries, — Actions  for  the  recovery  of  damages  for 
personal  iniuries,  6r  for  pecuniary  loss  resulting  from  the  death  of  a 
person  by  the  wrongful  act  of  another,  are  transitory  in  character,  and 
arise  out  of  the  violation  of  rights  which  are  neither  local  nor  con- 
fined to  the  State  where  they  accrued. 

dneinnati,  etc,,  R.  R.  Co,  v.  Mc Mullen,  4^9 

4.  Same, — Rights  Aeeniing  in  Another  State. — The  jurisdiction  of  courts  to 
entertain  actions  or  enforce  rights  which  accrued  in  a  foreign  State 
does  not  depend  upon  whether  the  rights  are  of  statutory  or  common 
law  origin,  provided  they  accrued  under  a  statute  similar  in  import 
and  character  to  one  in  force  in  the  jurisdiction  in  which  the  remedy 
is  sought.  lb. 

6.  Circuit  Court. — Pleading. — Complaint. — As  the  circuit  court  is  a  court  of 
general  and  superior  jurisdiction,  its  authority  to  proceed  in  the  trial 
of  a  cause  need  not  affirmatively  appear  in  the  complaint. 

Chapell  V.  Skuee,  481 
JURY. 

See  Criminal  Law,  20 ;  Instructions  to  Jury. 

JUSTICE  OF  THE  PEACE. 

See  Criminal  Law,  3 ;  Judgment,  3  to  6 ;  Jurisdiction,  2. 

Qamishment. — Compromise, — Fraud,— Liability  on  Bond, — Where  one  sum- 
moned as  a  garnishee  in  a  proceeding  before  a  justice  of  the  peace, 
assuming  that  a  judgment  has  been  rendered  against  him,  when  in  fact 
there  is  none,  voluntarily  payd  to  the  justice  the  amount  of  a  promis- 
sory note  which  he  owes  to  the  principal  defendant,  and  afterwards 
has  to  pay  the  amount  of  the  note  to  an  assignee  thereof,  in  the  ab- 
sence of  fraud  he  has  no  cause  of  action  upon  the  justice^s  bond,  and 
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a  compromise  agreement  made  by  the  justice  and  his  sureties  to  re- 
pay him  the  amount  recovered  by  the  assignee  is  without  consid- 
eration, and  not  enforceable.  Emery  v.  Royal,  ii^9 

LANDLORD  AND  TENANT. 

See  Appeal  Bond. 

CcfiUmet, —  WriUen  Lease, — Contemporaneous  Parol  Agreement. —  Evidence, — 
Ikifnages. — Counter- QcUm, — In  an  action  by  a  lessor,  alleging  breaches 
by  the  defendant  of  a  written  contract  oi  lease,  which  appears  on  its 
face  to  be  complete,  and  not  dependent  upon,  or  collateral  to,  any 
other  contract,  the  defendant  will  not  be  permitted  to  prove,  by  way 
of  counter-claim  or  recoupment,  a  contemporaneous  parol  agreement 
by  the  lessor  to  ditch  the  land  embraced  in  the  lease,  and  damages 
resulting  to  him  from  a  breach  thereof,  as  a  written  contract  can  not 
be  thus  varied  or  contradicted.  Diven  v.  Joknsony  61$ 

LARCENY. 
See  Criminai.  Law,  16, 17. 

LEASE. 
See  Landlord  and  Tenant. 

LETTERS-PATENT. 

See  Swamp  Land. 

LIBEL. 

1.  What  ConstUvies. — Distinguished  from  lender. — It  is  not  necessary  that 
the  words  used  in  a  published  article  should  be  slanderous,  to  main- 
tain an  action  for  libel.  Any  publication  that  tends  to  degrade,  dis- 
grace, or  injure  the  character  of  a  person,  or  bring  him  into  con- 
tempt, hatred,  or  ridicule,  is  as  much  a  libel  as  though  it  contained 
charges  of  infamy  or  crime.  It  is  a  libel  to  charge  that  a  county  offi- 
cer published  a  false  verified  statement  of  the  financial  condition  of 
the  county.  Proaaer  v.  CMis,  105 

2.  Sam^, — J^nderous  Words. — Evidence. — Person   Referred  to. — Opinion  of 
Hearers. — Where  slanderous  words  are  written  or  spoken  of  one,  by 
indirection,  and  are  read  or  heard  by  persons  conversant  with  the 
facts,  it  is  competent  to  prove  by  such  persons,  who,  in  their  opinion, 
was  referred  to  by  the  language  used.  lb. 

LICENSE. 
See  Municipal  Corporation,  3. 

LIEN. 

See  Corporation,  2;  County  Recorder;  Decedents'  Estates,  13, 14; 
Drainage  ;  Fixtures  ;  Judgment  ;  Mortgage  ;  Railroad,  28 ;  Real 
Estate,  1  to  5 ;  School  Fund  Mortgage. 

LIFE  INSURANCE. 
See  Benefit  Society. 

1.  Payment  of  Premiums, — Forfeiture. — An  insurance  company  will  not  be 
permitted  to  insist  npon  a  forfeiture,  if  by  any  agreement,  either  ex- 
press or  implied  by  the  course  of  its  conduct,  it  leads  the  insured 
honestly  to  Delieve  that  the  premiums  or  assessments  will  be  received 
after  the  appointed  day.  Sweetaer  v.  Odd  Fellows,  etc.,  Ast^n,  97 

2.  Same. —  Waiver  <^  Payments. — Estoppel — Mere  occasional  voluntary  in- 
dulgence on  the  part  of  an  insurance  company,  in  the  absence  of  an 
express  or  implied  agreement  to  waive  payment  of  assessments  ac- 
cording to  the  conditions  of  the  contract,  can  not  justly  be  construed 
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as  a  permanent  waiver.     But  such  a  course  of  dealing  may  be  pnr- 
sued  as  will  estop  the  company  to  say  that  there  was  no  agreement    /6. 

3.  Same, — Decku-ations  of  Officers, — It  is  immaterial  what  the  officers  of 
the  company  may  have  told  the  insured  concerning  his  delinquency i 
and  its  effect  upon  his  certificates,  provided  the  course  of  dealing  of 
the  association,  and  the  acts  and  declarations  of  its  agents,  were  such 
as  to  induce  him  to  believe  that  the  time  of  payment  would  be  ex- 
tended as  theretofore.  *  lb. 

LIMITATION  OF  ACTIONS. 

See  Statute  op  Limitations. 

LIQUOR  SHOP. 
See  Cbiminax  Law,  1  to  3, 16. 

MANDAMUS. 

1.  iVtson  Warden, —  Warrant  for  Fuel  Ihircha»ed, — The  warden  of  a  State 
prison  may  be  compelled  by  mandate  to  draw  a  warrant  for  fuel  pur- 
chased for  the  prison  by  his  predecessor,  it  being  the  duty  of  the 
warden,  under  sections  6140  and  6141,  K.  S.  1881,  to  purchase  fuel  and 
pay  for  it  by  drawing  a  warrant.  Palton  v.  State,  ex  reL,  685 

2.  Sarne, — Return. — Fraud, — Mistake. — A  return  by  the  warden  alleging 
that  the  claim  was  rejected  by  the  directors  of  the  prison  because 
they  adjudged  that  there  were  improper  weights,  mistakes  in  calcu- 
lations and  inferiority  in  the  (quality  of  the  fuel,  but  not  alleging  that 
there  actually  was  fraud  or  mistake,  is  bad.  lb. 

MARRIED  WOMAN. 
See  Husband  and  Wife  ;  Mortgage,  1  to  4 ;  Statute  of  LmrnATiONS,  2. 

1.  Mortgage, —  Invalid  unless  Lawful  Husband  Joins, —  EdoppeL — Where  a 
woman,  whose  husband  has  been  absent  and  not  heard  of  for  more 
than  seven  years,  assumes  that  he  is  dead  and  marries  another  man, 
and  while  cohabiting  with  the  latter,  and  claiming  him  to  be  her 
husband,  executes  a  mortgage  upon  her  separate  real  estate,  in  which 
he  joins,  she  may,  upon  the  subsequent  return  of  her  lawful  husband, 
and  the  resumption  of  marital  relations  with  him,  defeat  the  mort- 
gage by  a  plea  that  he  did  not  join  therein  as  required  by  law,  there 
being  no  ground  for  the  application  of  the  doctrine  of  estoppel. 

Cook  V.  Walling,  9 

2.  Same—Estoppel  under  Act  of  1881,^Prior  Contract,--Th&  statute  of  1881 

Providing  that  married  women  shall  be  bound  by  an  estoppel  tn  pais, 
as  no  application  to  prior  contracts.  /6. 

3.  JvdgmenL — Estoppd, — A  married  woman  is  bound  bv  the  decree  of  a 
court  of  competent  jurisdiction,  in  a  suit  in  which  she  is  a  party,  the 
same  as  a/cmc  sole.  Bailiff  v.  Stretch,  5SS 

MASTER  AND  SERVANT. 
See  Attachment  and  Garnishment;  Raii<road,  2, 10, 11, 16  to  22. 

1.  Safety  of  Place  of  Empbyment.—Duty  of  Employer  as  to.— It  is  the  duty  of 
an  employer  to  use  ordinary  care  and  reasonable  skill  to  make  safe 
the  place  where  he  requires  his  employees  to  work. 

Brazil  Block  Coal  Co,  v.  Young,  5S0 

2.  Same,— Delegation  of  Duties.— Maxter^s  Liability,— Kn  employer  can  not 
escape  liability  by  delegating  to  another  the  performance  of  the  du- 
ties resting  upon  him  in  the  capacity  of  employer.  lb, 

3.  Same, — MiTior. — Neglect  of  Master.— Necessary  Aoermenls  tn  Complaint.— 
Where  a  minor  is  injured  by  reason  of  the  alleged  neglect  of  his  em- 
ployer, a  complaint  by  his  father  for  damages  must  show  one  of  three 
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things :  (1st)  That  the  child  was  too  young  to  be  put  to  the  service 
he  was  required  to  perform ;  or  (2d)  that  neither  he  nor  the  plaintiff 
had  notice  or  knowledge  of  the  augmented  danger  caused  by  the  mas- 
ter's neglect;  or  (3d)  that  the  master,  knowing  the  age  and  inexperi- 
ence of  the  child,  neglected  to  give  him  the  necessary  warning  and 
instruction.  lb. 

4.  Same, — Pleading. — Complaint. — Averment  of  Freedom  from  Ckmtrihutory 
Negligence. — Effect  of. — An  averment  in  a  complaint  that  the  plaintiff 
was  free  from  contributory  negligence  does  not  show  actionable  neg- 
ligence on  the  part  of  the  defendant.  io. 

6.  Same. — Complaint. — Culpable  Negligence. — Averment  aa  to. — Such  facts 
must  be  alleged  in  the  complaint  as  affirmatively  show  the  defendant 
to  be  guilty  of  culpable  negligence,  for  otherwise  his  act  is  not  action- 
able, even  if  the  injured  person  was  entirely  free  from  fault.  lb. 

MEASURE  OF  DAMAGES. 
See  Ck>NT&AOT,  13, 14;  Coxtsty  Beoobdeb;  Dbaikagb,  5. 

MERGER. 
See  Judgment,  8, 12. 

MISTAKE. 

See  Mandamus. 

Drainage  Proceeding. — Description  of  IxiTid. — A  clerical  mistake  in  the  de- 
scription of  land  in  drainage  proceedings  may,  while  the  proceedings 
are  in  fierij  be  corrected  by  the  court  on  petition  or  motion  of  the 
parties,  or  on  its  own  motion.  J^eele  v.  Haniw^  3SS 

MORTGAGE. 

See  Decedents'  Estates,  13, 14 ;  Drainage,  8 ;  Emblements  ;  Fixtures  ; 
Married  Woman  ;  Replevin,  4;  School  Fund  Mortgage;  Sher- 
iff's Sale,  1 ;  Subrogation. 

1.  To  Indemnify  Endorser. — Married  Woman. — Inchoate  Interest. — Where  a 
married  woman  has  joined  her  husband  in  the  execution  of  a  mort- 

gage  on  his  real  estate  to  indemnify  an  endorser  upon  the  note  of  her 
usband,  or  of  him  and  others,  she  may,  in  a  suit  to  foreclose  the 
mortgage,  avail  herself  of  any  valid  legal  or  equitable  defence  to  pro- 
tect her  inchoate  interest  in  the  real  estate.     Urawford  y.  Haadrigg,  63 

2i  Same. — Promissory  Note. — Alteration. — Extension  of  Time  of  Payment. — 
Release  qf  Wif^s  Inchoate  Interest. — Where,  after  the  execution  of  an  in- 
demnifying mortgage  by  a  husband  and  wife  to  secure  an  endorser 
for  the  husband  and  others,  the  not«  upon  which  the  mortgagee  is  en- 
dorser is,  with  his  consent,  but  without  the  consent  of  the  wife,  so 
changed  that  one  of  the  makers  is  released  from  liability,  the  inchoate 
interest  of  the  wife  is  fully  discharged  from  the  lien  of  the  mortgage : 
but  the  mere  extension  oi  the  time  of  payment  for  a  definite  time  and 
for  a  valuable  consideration,  all  the  parties  to  the  note,  including  the 
endorser,  consenting,  will  not  have  that  effect.  lb. 

Z,  Same. — Disability  of  Married  Woman. — Executory  Contract. — Under  the 
law  of  this  State,  as  it  was  in  1877,  a  married  woman  could  not  bind 
herself  by  an  executory  contract,  and  hence  a  provision  in  a  mortgage 
in  which  she  joined,  that  ''  the  mortgagors  expressly  agree  to  pay 
the  sum  of  money  above  secured  and  hold  the  mortgagee  harmless 
therefrom,''  was  not  binding  upon  her.  lb. 

4.  Same. — Statute  of  Limitations. — Where  a  mortgage  in  suit  contains  an 
express  agreement  by  the  mortgagor  to  pay  the  sum  of  money  se- 
cured thereby,  an  answer  setting  up  the  six  years  clause  of  the  statute 

Vol.  117 — 40 
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of  limitations  in  bar  of  the  suit  is  bad  on  demurrer  fur  the  want  of 
facts.  lb, 

5.  Payments. — Application  of. — Forfeiture. — Where  the  owner  of  real  estate, 
who  is  indebted  to  the  mortgagee  thereof  only  to  the  extent  of  the 
mortgage  debt,  pays  sums  of  money  to  the  mortgagee  from  time  to 
time,  a  part  of  which  is  ostensibly  for  rent,  with  no  agreement  as  to 
where  the  money  so  paid  shall  be  applied,  except  that  if  the  mort^ 
gagor  shall  pay  the  mortgage  debt  within  a  certain  time  the  sums 
paid  as  rent  shall  be  applied  thereon,  such  payments  will,  in  the  ab- 
sence of  a  stipulation  for  a  forfeiture,  be  applied  upon  the  mortgage 
debt.  Brake  v.  SparU,  89 

6.  Resort  to  Pi'operty  Not  Embi-aced  in. — Junior  Lien-Holder. — A  mortgagee 
holding  a  lien  on  a  single  tract  of  land  can  not  be  compelled  by  a 
junior  lien-holder  to  resort  to  property  not  embraced  in  his  mortgage. 

^atey  ex  rel.,  y«  JStna  Life  Ins.  Co.,  251 

7.  Deed  Absolute  on  Face. — Finding  (/  Trial  OmrL — A  finding  by  the  trial 
court  that  a  deed,  absolnte  on  its  face,  was  given  merely  as  a  mort- 
gage to  indemnify  the  grantee  as^ainst  loss  as  surety  for  the  grantor, 
will  not  be  reviewed  on  appeal  it  there  is  evidence  tending  to  support 
it.  West  V.  Ifayes,  290 

8.  Same. — To  Indemnify  Surety. — Appeal  Bond, — Taaoes  Paid  by  Mortgagee 
Pending  Appeal. — Where  a  person  executes  a  mortgage  to  indemnify  a 
surety  on  an  appeal  bond,  the  mortgagee,  although  he  suffers  no  other 
loss,  is  entitled  to  enforce  the  lien  of  the  mortgage  to  the  extent  of 
taxes  paid  by  him  on  the  real  estate  pending  the  appeal.  lb. 

9.  Contemjyoraneous  Written  Instrument. — Parol  Evidence. — Admissibilily  f^io 
Explain. — When  property  is  conveyed  by  husband  and  wife  by  war- 
ranty deed — there  having  been  previous  money  transactions  between 
the  parties  to  the  deed — and  on  the  same  day  the  grantee  takes  the 
promissory  note  of  the  husband,  and  executes  to  nim  a  title-bond, 
agreeing  to  convey  to  him  said  land  upon  the  prompt  payment  oi 
said  note,  the  deed,  note,  and  title-bond  do  not  aosolutely  constitute 
a  mortgage,  and  parol  evidence  is  admissible  to  show  the  real  transac- 
tion between  the  parties  to  said  instruments.      Wolfe  y.  McXBan,  587 

MUNICIPAL  CORPORATION. 

1.  Negligence, — Liability. — A  recovery  can  be  had  against  a  municipal 
corporation  only  where  it  negligently  performs  or  fails  to  perform  a 
ministerial  duty  imposed  by  law,  CUy  of  Andeiaon  v.  Eastj  126 

2.  Same. — Dangei^ovs  WaUs. —  Injury  to  Oitizen^s  Property. —  A  municipal 
corporation  is  not  liable  to  a  citizen,  whose  building  stands  on  a 
public  alley,  for  damages  sustained  by  him  by  reason  of  the  walls  of 
a  building,  standing  on  the  opposite  side  of  the  alley,  belonging  to 
another  citizen,  and  negligently  permitted  by  him  to  become  danger- 
ous, falling  upon  his  building  and  destroying  it.  lb, 

8.  Ordirumce. — License  Fees. — An  ordinance  in  reference  to  the  licensing 
of  a  place  of  amusement  is  invalid  if  a  fixed  and  definite  license  fee 
is  not  named  therein,  which  all  persons  engaged  in  like  business  must 
pay,  and  if  it  does  not  state  the  time  of  the  duration  of  the  license  to 
be  issued.  Bills  v.  OUy  <f  Gotkai,  fS21 

4.  SamA, — D^eetive  Ordinance. — How  Cured. — A  defective  ordinance  can 
not  be  remedied  on  motion  of  a  member  of  the  common  council.  If 
the  defects  can  be  supplied  by  the  passage  of  another  ordinance, 
such  supplemental  ordinance  must  be  published  before  it  can  be  ef- 
fective, lb. 

5.  Same, — i^maZfy.— A  |)ro vision  in  an  ordinance,  fixing  the  penalty  at  a 
maximum  amount,  is  valid.     The  court  or  jury  trying  the  cause  may 
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fix  the  penalty  within  the  bounds  prescribed,  with  the  right  to  vary  in 
amount,  owing  to  the  gravity  of  tlie  oli'ence.  /6. 

6.  Nef/ligenee, — Sidewalk, —  Visible  Defect — Contributory  Negligence  — A  city 
is  not  liable  to  One  who  sustains  an  injury  by  reason  of  a  defective 
sidewalk,  if  the  latter  could  have  avoids  the  injury  by  looking,  and 
shows  no  excuse  for  failing  to  look.  OUy  of  Plymouth  v.  MUnery  S24 

MUTUAL  BENEFIT  SOCIETY. 
See  Benefit  Society. 

NEGLIGENCE. 

See  Attorney  aih)  Client;  County  Recorder;  Drainage,  6;  Judg- 
ment, 5,  6 ;  Master  and  Servant  ;  Municipal  Corporation,  1,  2, 
6 ;  Railroad,  1  to  22 ;  School  Fund  Mortgage  ;  Township. 

1.  Railroad, — Danger  Signals, — Contributory  Negligence, — Although  a  rail- 
way company  may  be  negligent  in  failing  to  give  proper  warning  of 
the  approach  of  a  train,  a  person  injured  can  not,  nevertheless,  re- 
cover unless  it  be  affirmatively  shown  that  he  was  free  from  contribu- 
tory negligence.  Ohioj  etc,,  JR.  W.  Co.  v.  Hillj  56 

2.  Same, — Negligence  per  ae, — If,  by  looking,  he  could  have  seen  an  ap- 
proaching train  in  time  to  escape,  it  will  be  presumed,  in  case  he  is 
injured  by  collision,  either  that  he  did  not  look,  or,  if  he  did  look, 
that  he  did  not  heed  what  he  saw.  Such  conduct  is  held  negligence 
per  86.  lb. 

8.  Dangerous  Walls. — Liability  of  Owner. — Where  two  citizens  own  build- 
ings on  opposite  sides  of  a  public  alley  in  a  city,  and  the  owner  of 
one,  after  it  has  been  burned,  negligently  permits  the  ruined  walls  to 
become  dangerous,  he  is  liable  to  the  adjacent  owner  for  injury  to  his 
propertv  caused  by  the  walls  falling  upon  it,  although  the  city  mar- 
shal volunteered  to  take  charge  of  the  ruins  and  have  the  walls  torn 
down,  if  necessary.  OUy  of  Anderson  v.  East,  126 

NEW  TRIAL. 

See- Bastardy  ;  Criminal  Law,  18;  Practice,  1,  2,  8  to  10;  Supreme 

Court,  10. 

1.  As  of  Bight. — Notice. — The  failure  of  a  party  obtaining  a  new  trial  as 
of  right,  under  section  1064,  R.  S.  1881,  to  give  the  notice  to  the  o[>- 
posite  party  required  by  section  1065,  is  not  gpround  for  vacating  the 
order  granting  the  new  trial.  Nilehe  v.  Earle,  270 

2.  Ne\Dly  Discovered  Evidence. — To  entitle  a  party  to  a  new  trial  on  account 
of  newly  discovered  evidence,  it  must  be  shown  that  such  evidence 
is  true,  and  that  it  could  not,  with  reasonable  diligence,  which  must 
be  shown,  have  been  discovered  and  prodaced  at  the  trial. 

Ward  V.  Voris,  868 

3.  Same. — Diligence. — A  party  seekine  a  new  trial  on  the  ground  of  newly 
discovered  evidence  must  affirmatively  show  facts  that  will  constitute 
diligence;  and  if  he  has  made  no  effort  to  ascertain  or  procure  the 
evidence,  he  must  show  an  absence  of  knowledge  of  facts  and  circum- 
stances which  require  him  to  make  inquiry,  and  such  a  state  of  facts 
as  will  excuse  his  inactivity.  lb. 

4.  Exdusion  of  Evidence. — Where  the  exclusion  of  evidence  is  made  a 

ground  for  a  new  trial,  the  particular  evidence  excluded  must  l^ 
esignated  and  pointed  out  with  reasonable  certainty  in  the  motion! 

Idar  V.  Bland,  4&7 
NON-RESIDENT. 

See  Statute  of  Limitations,  4 

Attendance  at  Trial  in  this  Stale. — Service  of  Summcns  Upon. — A  person  who 
comes  into  this  State  for  the  purpose  of  testifying  as  a  witness  in  an 
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action  in  which  he  is  a  partj,  can  not  be  legally  served  with  a  sum- 
mons at  the  suit  of  the  party,  plaintiff  in  the  action  he  came  here  to 
defend.    Section  312,  K.  S.  1881,  does  not  apply  to  such  a  case. 

Wilson  V.  DoTuJdson,  S5€ 
NOTICE. 

See  Benefit  Society,  6;  CoNSTiruTiONAii  Law,  1,  2;  Judicial  Notice; 
New  Trial,  1 ;  Partition,  4 ;  Principal  and  Surety;  Promissory 
Note,  1,  6 ;  Real  Estate,  1 ;  Supreme  Court,  9 ;  Taxes,  1  to  3. 

NUISANCE. 
See  Injunction. 

OFFICE  AND  OFFICER. 
See  County  Commissioners  ;  County  Recorder  ;  Mahdamdb. 

ORDINANCE. 
See  Municipal  Corporation,  3  to  5. 

PARTIES. 
See  Decedents'  Estates,  12 ;  Judgment,  9. 

PARTITION. 
See  Decedents'  Estates,  11 ;  Real  Estate,  12. 

1.  Counter-Qaim. — Time  of  Filing. — I\uctice. — If  a  defendant  in  partition 
proceedings  desires  to  set  up  a  claim  for  improvements  made  and 
taxes  paid,  the  better  practice  is  to  file  his  counter-claim  when  he 
files  his  answer,  and  not  after  a  finding  has  been  made  on  the  issue 
joined  on  the  complaint.  AUeman  v.  HawUy^  5SS 

2.  Same,— Sale  and  Distribution, — The  plaintiff  in  partition  proceedings, 
where  the  real  estate  is  found  to  be  not  susceptible  of  division,  can 
not  be  required  to  pay  the  defendant  for  his  interest  in  the  property, 
or  for  improvements  made  or  taxes  paid  by  him  thereon,  as,  in  such 
case,  it  is  the  right  of  the  plaintiff  to  have  the  real  estate  sold  and 
his  share  of  the  proceeds  distributed  to  him.  ^  lb, 

3.  Same. — Improvements. — Taxes. — Where  the  plaintiff  in  an  action  for 
partition  is  the  owner  of  two-ninths  of  the  property,  exclusive  of 
improvements  made  thereon  by  the  defendant — who  also  sets  up  a 
claim  for  taxes  paid — such  plaintiff,  upon  the  real  estate  being  ordered 
sold  as  not  susceptible  of  division,  is  entitled  to  receive  from  the  com- 
missioner two-ninths  of  the  value  of  the  real  estate,  exclusive  of  the 
improvements,  less  costs  adjudged  against  him  and  less  two-ninUis  of 
the  taxes  paid  by  the  defendant  on  the  real  estate,  exclusive  of  the  im- 
provements. ^  lb. 

4.  Same. — Improvements  Made  with  Notiee  cf  Co-Tenanl^s  TUle. — The  right  of 
a  tenant  in  common  to  compensation  for  improvements  made  by  him 
is  not  a  legal  right,  depending  upon  a  statute,  but  is  a  right  enforce- 
able in  a  court  of  equity,  and  the  fact  that  the  improvements  were 
made  after  notice  of  tne  co-tenant's  title  will  not  defeat  a  recovery.   lb. 

PARTNERSHIP, 

See  Exemption  from  Execution  ;    Promissory  Note,  4. 

Sale  by  One  Partner  to  Another. — Agreement  to  Pay  Firm  Debts. — A  sale  by 
one  partner  to  another  of  his  interest  in  the  firm  property,  the  pur- 
chasing partner  agreeing  in  consideration  of  the  transfer  to  pay  the 
firm  debts,  vests  title  in  the  latter,  in  the  absence  of  fraud,  ana  he  be- 
comes individually  liable  to  the  partnership  creditors. 

Goudy  V.  Werbe,  154 
PAYMENT. 

See  Evidence,  4 ;  Judgment,  1,  2,  5,  6 ;  Mobtoage,  5. 
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PENALTY. 
See  GoNsnTunoNAL  Law,  3 ;  Municipal  Corporation,  5 ;  Taxsb,  6  to  8. 

PERSONAL  PROPERTY. 
See  Fixtures  ;  Replevin  ;  Sale  ;  Sheriff's  Sale,  2  to  6. 

PLEADING. 

See  Appeal,  3,  4 ;  Absaui/t  and  Battery,  1 ;  Contract,  5 ;  Criminal 
Law  ;  Decedents'  Estates,  9 ;  Injunction,  2 ;  Insurance,  1,  3; 
Judicial  Notice;  Jurisdiction,  5 ;  Mabter  and  Servant,  3  to  6; 
Partition,  1;  Practice;  Quieting  Title,  1,  4;  Railroad,  8,  9, 
11 ;  Replevin,  2,  3 ;  Special  Finding,  2,  5 ;  Trust  and  Trustee,  1. 

1.  Written  InstrwnejU, — ErkibU.—Praetiee. — A  written  instrament  which  is 
filed  with  a  complaint,  but  is  not  the  foundation  of  the  action,  is  not 
a  part  of  the  pleading  and  will  not  be  considered  in  aid  of  it. 

BwiheU  V.  Black,  U 

2.  Beply. — New  McUter. — Departure. — A  departure  occurs  when  the  reply 
is  inconsistent  with  the  case  made  in  the  complaint,  or  when,  in  a  sec- 
ond or  subsequent  pleading,  a  party  abandons  the  ground  he  took 
in  his  last  antecedent  pleading,  and  resorts  to  another.  But  it  is  not 
a  departure  to  set  up  new  mt^tter  by  way  of  replication,  or  additional 
facts,  not  inconsistent  irith  those  averred  in  the  complaint. 

Sweetser  v.  Odd  FeUom,  etc.,  Atx^Uy  97 

8.  Amended  ComplainL — "Refusal  of  Leave  to  File. — It  is  not  error  on  the 
part  of  the  trial  court  to  refuse  leave  to  a  plaintiff  to  file  an  amended 
complaint,  after  all  the  evidence  has  been  introduced,  which  involves 
an  entire  change  in  the  theory  of  the  plaintifi^'s  case. 

Lewark  v.  Carter,  £06 

4.  Praetiee, — AiMndM  Complaint, — Motion  to  Befeet, — Discretion  of  Triai 
Court — Where  it  is  not  shown  that  the  trial  court  abused  its  discretion 
in  permitting  an  amended  complaint  to  be  filed,  no  available  error 
can  be  predicated  on  its  refusal  to  strike  it  out. 

Grand  Bapida,  etc.,  R.  B.  Co.  v.  £?/t8on,  SSj^ 

b.  Demurrer. — Sufficiency  of. — A  demurrer  to  a  complaint,  alleging  for  the 
reason  thereoi  ''that  the  petition  does  not  state  facts  sufficient  to 
constitute  a  good  and  sufficient  petition,"  does  not  set  forth  an^  statu- 
tory cause  for  demurrer.  Qrubbs  v.  J^ng,  24S 

d.  Demurrer. — A  demurrer  addressed  to  an  entire  pleading  containing 
one  good  paragraph  should  be  overruled.  CUy  of  Ayim^o/v^  v.  MUner,  SS4 

7.  Assault  and  BcUtery. — Complaint  for  Damages. —  Venue. — A  complaint  for 
damages  for  assault  and  battery  need  not  state  the  county  in  which 
the  assault  was  committed.  SuUivan  v.  Jones,  S27 

8.  Answer. — Cross- CompUmi. — A  pleading,  though  denominated  an  answer, 
will  be  regarded  as  a  cross-complaint  if  facts  are  alleged  therein 
which  authorize  the  granting  of  affirmative  relief. 

Wright  V.  Anderson,  34^ 

9.  ComplainL — Theory. — Judgment — A  complaint  must  proceed  upon  a 
definite  theory,  the  cause  must  be  tried  on  the  theory  constructed  by 
the  pleadings,  and  such  a  judgment  as  the  theory  selected  warrants 
must  be  rendered,  and  no  other  or  different  one.      Feder  v.  Field,  SS6 

10.  Sam£, — Fraud. — Damages. — A  complaint  seeking  a  recovery  against 
some  of  the  defendants  upon  a  money  demand  for  goods  sold  and  de- 
livered, and  auxiliary  equitable  relief  against  other  defendants  as 
fraudulent  judgment  plaintiffs  and  vendees,  does  not  entitle  the  plain- 
tiff to  a  juagment  for  damages  against  all  the  defendants.  II. 

11.  Motion  to  Strike  Out. — Supreme  Cofirt. — ^The  overruling  of  a  motion  t<. 
strike  out  part  of  a  pleading,  or  a  paragraph  of  pleading,  as  surplus- 
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age,  and  for  the  reason  that  the  same  evidence  may  be  given  under 
another  paragraph,  does  not  constitute  error  for  which  a  judgment 
will  be  reversed.  Colglazier  v.  Colglazicr,  400 

i2.  Same. — Answer, — Avoidance  and  Denial. — A  paragraph  of  answer  raav 
confess  and  avoid  part  of  the  allegations  of  the  complaint  and  deny 
the  others.  lb. 

13.  ComplainL — Defects  Ourable  by  Proof. — Motion  in  Aii-est  of  Judgment. — A 
complaint  will  withstand  a  motion  in  arrest  of  judgment  if  it  is  suf- 
ficient to  bar  another  action  for  the  same  cause  and  if  the  defects 
therein  are  such  as  may  be  supplied  by  proof.         ChapeU  v.  Shticcj  4^1 

14.  Unceiiainty.— Motion  to  make  Sjiecific. — Practice. — The  remedy  for  want 
of  certainty  in  a  pleading  is  by  a  motion  to  make  it  more  specific. 

Eatliffv.JStreieh,5^6 

15.  Demurrer. — Harmless  Error. — There  is  no  available  error  in  overruling 
a  demurrer  to  an  insufficient  paragraph  of  cross-complaint,  where  no 
relief  is  granted  the  cross-complainant  under  that  paraeraph. 

RoyaeY.  Turnbaughf  5S9 
PRACTICE. 

See  Appeal;  Bastardy;  Criminal  Law.;  Evidence,  2;  Instructions 
TO  Jury;  Jurisdiction,  2 ;  New  Trial,  4;  Partition,  1;  Plead- 
ing; Quieting  Title,  1,  4;  Special  Finding;  Supreme  Court; 
Tender;  Verdict;  Witness. 

1,  New  Trial. — Excessive  Damages. — An  assignment  as  a  cause  for  a  new 
trial  that  the  damages  are  excessive,  does  not  call  in  question  the 
amount  of  the  recovery  in  an  action  on  contract,  that  assignment  be- 
ing applicable  only  in  cases  of  tort.  MeKinney  v.  SUsU^ ex  reL^  26 

2.  New  IHal. — Excessive  Damages. — An  assignment  as  a  cause  for  a  new 
trial  that  the  damages  are  excessive,  applies  only  to  actions  for  tort, 
and  is  not  applicable  to  actions  on  contract.    Smith  v.  StaiCf  ex  reL,  It)? 

3»  Trarisci'ipt. — Copies  of  Instruments. — When  a  paper  is  once  copied  into  the 
transcript,  it  is  not  necessary  to  copy  it  again  when  introduced  into 
subsequent  parts  of  the  record,  provided  it  be  so  referred  to  that  it 
can  be  identified  with  certainty.  Binkley  v.  Forkner^  176 

4.  Joint  and  Separate  Exceptions. — A  joint  exception  can  not  be  taken  to 
distinct  rulings,  but  an  exception  must  be  separately  taken  to  each 
ruling.  Walter  v.  Waiter,  £47 

5.  Judgment. — Form. — Objection. — An  objection  to  the  form  of  a  judgment 
should  point  out  wherein  it  is  improper,  and  there  should  be  a  moti«m 
to  modify  it.  Jb. 

6.  Objections  to  Evideneer-Oh}eciionA  to  evidence,  to  be  available,  must  be 
reasonably  8i)ecific.  76. 

7.  Triai — Failure  of  Plaintiffs  Testimony  to  Suppmi  Complaint. — Dismissal 
cf  Action. — Instructing  Jury  to  Return  Verdict. — A  cause  should  not  be 
dismissed  on  motion  of  the  defendant  because  the  plaintiff's  testimony 
does  not  sustain  the  complaint;  but,  after  the  close  of  the  evidence, 
the  defendant  may,  if  it  is  not  sufficient,  ask  that  the  jury  be  instructed 
to  return  a  verdict  in  his  favor.  (Xty  of  Plynumthy.  Milnerf0^4 

8.  Admission  of  Endence. — New  Trial. — Supreme  Court. — Where  the  admis- 
sion or  rejection  of  evidence  is  not  made  a  cause  for  a  new  trial,  no 
question  in  relation  thereto  is  presented  on  appeal. 

Marshall  v.  Lewark,  S77 

9.  New  Trial. — Admimon  and  Exclusion  of  Evidence. — A  cause  for  a  new 
trial  on  account  of  the  admiseion  or  exclusion  of  evidence,  must  specify 
the  particular  rulings  comj^lained  of. 

Queen  Ins.  Co.  v.  Stud^Hsker  Bros,  Mfg.  Co ,  416 

10.   Snme. — Assessment  of  Damages. —  Waiver. — A  question  as  to  the  amount 
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of  damages  assessed  is  waived  if  not  assigned  as  caose  for  a  new 
trial.  lb. 

11.  Demurrer  to  Atuncer, — Harmless  Eiror, — A  vailable  error  can  not  be  pred- 
icated on  a  ruling  sustaining  a  demurrer  to  one  paragraph  of  an  an- 
swer if  the  facts  alleged  therein  are  admissible  in  evidence  under 
another  paragraph  which  remains  in  the  record.    Bailiff  y,  Stret/eh,  526 

12.  Exdxision  of  Testimony, — Reserving  Question  Upon. — The  exclusion  of  tes- 
timony can  only  be  made  available  by  asking  some  pertinent  question 
of  a  witness  on  the  stand,  and,  if  objection  be  made,  stating  to  the 
court  what  testimony  the  witness  will  give  in  answer  to  the  question. 

Spence  v.  Boards  etc.,  573 

13.  Same. — Subsequent  Introduction  of  Excluded  Evidence. — Error  Cured. — If 
evidence  offered  by  the  plaintiff  in  chief  is  excluded,  but  is  afterwards 
introduced  in  contradiction  of  a  witness  for  the  defence  and  goes  to 
the  jury  without  any  instruction  limiting  it  to  the  matter  of  impeach- 
ment, its  exclusion  when  first  offered  is  a  harmless  error.  lb, 

14.  Same. — Motion  not  Well  Taken  as  a  Whole. — There  is  no  available  error 
in  overruling  an  objection  or  a  motion  which  is  not  well  taken  as  a 
whole.  lb. 

15.  Evidence. — Objection  to. — An  objection  to  evidence,  to  be  available, 
must  be  made  when  a  question  which  seems  to  invite  improper  evi- 
dence is  asked,  and  the  particular  evidence  and  the  specific  grounds 
of  objection  must  be  fairly  pointed  out  and  stated. 

Vickery  v.  McCormicki  594 

16.  Same. — Motion  to  Strike  Out. — If  objectionable  evidence  is  volunteered 
by  a  witness,  or  given  in  an  answer  that  is  not  responsive  to  the  ques- 
tion asked,  or  otherwise,  before  objection  can  reasonably  be  made,  a 
motion  should  be  made  to  strike  out  the  particular  matter  which  is 
considered  improper.  lb, 

PKEFEREXCE  OF  CREDITOR. 
See  Assignment  for  Benefit  of  Creditobs. 

PRESUMPTION. 

See  Appeal,  2;  Deed  3:  Raiiaoad,  14,  18;  Supreice  Court,  3 ;  Swamp 

Land,  2 ;  Trade-Mark,  2. 

PRINCIPAL  AND  SURETY. 

See  Bond  ;  Judgbcent,  1,  2. 

Subrogation. — Sheriff^s  Sale, — Redemption, — Innoeeni  Purchasers, — Where  a 
surety  permits  a  judgment  to  be  taken  against  him  as  a  joint  princi- 
pal, and  stands  by  until  other  persons,  without  notice  of  his  rights 
other  than  that  afforded  by  the  record,  have  acquired  title  to  the  prin- 
cipal's  property  through  the  foreclosure  of  a  prior  mortgage,  and  have 
made  valuable  improvements  thereon,  he  can  not  afterwards,  havins^ 
paid  the  judgment,  establish  his  suretyship  as  against  the  good  faitn 
purchasers  and  be  subrogated  to  the  right  of  the  judgment  creditor, 
who  was  not  a  party  to  the  foreclosure  proceedings,  to  redeem  from 
the  sale  thereunder.  Thomas  v.  Stewarty  50 

PRIORITY  OF  LIENS. 
See  Decedents'  Estates,  13,  14 ;  Drainage,  8 ;  Fixtures,  4,  5. 

PROMISSORY  NOTE. 

See  Evidence,  4,  6 ;  Mortgage,  1,  2,  9. 

1.  Innocent  Holder.  — Wagering  Speculations. — Margins. — A  negotiable  note 
executed  for  the  purpose  of  paying  margins  in  a  speculation  in 
cotton  futures,  although  void  as  between  the  parties  on  common  law 
principles,  is  valid  in  the  hands  of  a  third  peraon  who  takes  it  be- 
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fore  maturity,  for  Talue  and  without  notice  of  the  purpose  for  which 
it  was  executed,  unless  declared  to  be  void  hj  statute.  For  statutes 
held  not  to  invalidate  such  a  note,  see  opinion. 

Sondheim  v.  QUberl,  71 

2.  Same. — Lex  Loci  GoniractuB. — Where  a  note  is  executed  and  made  pay- 
able in  another  State,  where  the  transactions  of  the  parties  who  put 
the  note  in  circulation  are  to  be  carried  on,  the  law  of  that  State  must 
be  looked  to  in  determining  its  validity ;  and  if  valid  there  in  the 
hands  of  an  innocent  holder,  it  will  be  enforced  in  this  State,  unless 
declared  void  by  our  statutes.  lb. 

3.  Same. — En/oreemeni  in  this  State. — Commercial  paper  executed  and  is- 
ssued  in  New  York  in  the  course  of  a  speculation  in  cotton  options 
in  that  State,  will  be  enforced  in  this  State  in  the  hands  of  an  inno- 
cent holder,  neither  the  statutes  of  that  State  nor  of  thib  State  declar- 
ing such  paper  void  in  the  hands  of  such  a*  holder.  lb, 

4.  Same. — Partnership. — Commereial  Paper  Issued  by  One  Partner. —  When 
a  partnership  is  engaged  in  a  course  of  business  in  which  the  use  of 
commercial  paper  is  appropriate,  the  firm  is  liable  upon  such  paper 
in  the  hands  oi  a  bona  fide  holder,  when  issued  in  the  firm  name  by 
one  of  its  members,  notwithstanding  it  may  have  been  issued  in  vio- 
lation of  his  duty,  without  the  knowledge  or  consent  of  the  other 
members.  lb, 

5.  JuigmenL — AssiffnmenL — Endorser. — Where  the  payee  of  a  promissoiy 
note  obtains  a  judgment  thereon  against  the  masers,  which  he  assigns, 
he  can  not  afterwards  maintain  an  action  on  the  note  against  an  ac- 
commodation endorser.  Mooi'man  v.  Wood,  144 

6.  Sam/e. —  Who  Prima  Fhde  an  Endorser. — Where  the  name  of  one  not 
the  payee  is  written  on  the  back  of  a  negotiable  promissory  note,  his 
situation  is  prima  fade  that  of  an  endorser,  and  the  payee  is  bound 
to  take  notice  of  his  rights  as  such.  lb, 

7.  Same. — Release  of  Endorser. — Redemption. — Goninust. — Statute  of  Frauds, 
— Where  a  creditor  bids  in  the  property  of  the  debtor  at  a  sale  un- 
der a  mortgage,  and  induces  the  latter  not  to  redeem  by  promising 
to  take  a  sheriff's  deed  and  hold  the  land,  which  is  of  value  sufficient 
to  satisfy  both  his  claim  and  the  mortgage  debt,  as  a  security  for  the 
payment  of  his  claim,  but  violates  his  contract,  he  can  not  afterwards 
maintain  an  action  against  a  surety.  Such  a  contract  is  not  within 
the  statute  of  frauds  Ib» 

PUBLIC  BUILDING& 
See  Bond. 

PUBLIC  POLKJY. 
See  Contract,  3,  4 ;  Sale,  1,  2. 

QUIETING  TITLE. 

See  Fraudulent  Conveyance,  2 ;  Real  Estate,  4  to  6 ;  Statute  of 

Limitations. 

1.  DefenGts  Provable  Under  General  Denial. — Special  Answers. — Demurrer. — 
Pra^Aice. — In  suits  to  quiet  title  all  matters  of  defence  may  be  proved 
under  the  general  denial,  and  hence  there  is  no  available  error  in 
sustaining  a  demurrer  to  special  paragraphs  of  answer,  although  good. 

G'DonaJiue  v.  Creager,  S72 

2.  Same, —  Adterse  Possession. — Fraud, — Damages. — Stattite  of  Limitations. — 
Where  one  went  into  possession  of  real  estate  in  1852,  claiming  title 
and  holding  exclusive  possession  until  1885,  when  he  conveyed  to 
another,  any  right  which  one  claiming  to  be  the  original  owner  may 
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have  had  U>  quiet  title,  or  for  damages  for  obtaining  a  fraudulent 
deed,  is  barred  by  the  statute  of  limitations.  76. 

3.  Description, —  Void  Decree. — A  decree  quieting  title  is  void  if  the  de- 
scription of  the  land  can  not  be  ascertained  from  the  record. 

EaUiff  V.  JStretch,ff6 

4.  Same. — Defences  Admissible  under  General  Denial. — HarmleM  Error.— In 
a  suit  to  quiet  title  all  defences  maj  be  given  in  evidence  under  the 
general  denial,  and,  when  it  is  pleaded,  there  is  no  available  error  in 
sustaing  a  demurrer  to  special  paragraphs  of  answer.  lb. 

RAILROAD. 
See  Attachment  AND  GABNisHMEin* ;  Contract,  8;   Negligence,  1,  2. 

1.  Negligence. — Pcissenger. —  Waiming  Engineer  q/"  Danger. — A  passenger  wlio 
sees  a  train  on  an  intersecting  road  approaching  a  crossing,  is  not 
guilty  of  contributory  negligence  because  he  fails  to  pull  the  bell-rope 
and  warn  the  engineer  oi  the  dan^r. 

Grand  Bapids,  etc,  R.  B.  Co.  v.  EUistmy  234 

2.  Same. — Incompetent  Employee. — Knowledge  of. — In  an  action  by  a  pas- 
senger to  recover  for  injuries  received  in  an  accident  caused  by  the 
neeligence  of  a  watchman  in  the  employ  of  the  defendant,  it  is  no 
defence  that  the  defendant  had  no  knowledge  of  the  watchman's  in- 
competency until  after  the  accident.  lb. 

3.  Same. — Carrier  and  Passenger. — Degree  q/*  Care. — A  passenger  is  entitled 
to  a  safe  transit,  and  the  carrier  is  bound  to  the  highest  degree  of 
reasonable  care.  /  b. 

4.  Same. — Fireman. — Absence  from  Poet. — It  is  the  duty  of  a  fireman  to  be 
at  his  post  of  duty  when  his  train  is  in  motion,  and  where,  by  his 
neglect,  an  accident  happens  which  could  otherwise  have  been  averted, 
the  company  is  liable.  lb. 

5.  Same. — Intersecting  Boad. — Stopping  Train. — It  is  the  duty  of  an  engi- 
neer, when  approaching  the  crossing  of  an  intersecting  railroad,  to 
stop  his  engine  until  it  can  be  ascertained  that  the  crossing  is  clear.  lb. 

6.  Same. — Line  of  Duty. — Evidenee. — Opinion. — Whether  an  engineer  was 
acting  in  the  line  of  his  duty  at  a  given  time  is  a  question  to  be  deter- 
mined by  the  jury  from  the  facts,  and  opinions  of  witnesses  upon  a 
supposable  state  of  facts  are  not  admissible.  lb. 

7.  Same. — Prudence  of  Employees. — A  railroad  company  is  not  relieved  of 
liability  because  its  employees  acted  with  reasonable  prudence  after 
discovering  H  danger  which  tdeir  negligence  contributed  in  bringing 
about.  .  lb, 

8.  Animals. —  Complaint  for  Wilful  Killing. —  Evidence. — For  a  complaint 
against  a  railroad  companv  which  is  held  to  be  sufficient  as  charg- 
ing a  wilful  killing  by  the  defendant  of  the  plaintiff 's  cow,  within  the 
corporate  limits  ol  a  city,  and  for  evidence  held  not  to  be  sufficient 
to  sustain  the  complaint,  see  opinion. 

Indiana,  etc.,  B.  W.  Co.  v.  Overton,  S5S 

9.  Same. — Pleading. — Theory. —  Wilful  and  Negligent  Injuries. — Where  the 
complaint  seeks  to  recover  for  a  wilful  injury,  the  plaintiff  can  not, 
without  other  pleadings,  shift  his  ground  and  recover  upon  the  theory 
that  the  defendant  was  negligent.  lb. 

10.  Negligence. — Defective  Bridge. — Continuing  in  Service  with  Knowledge  of. — 
Assumption  of  Bisk. — One  in  the  service  of  a  railroad  company  in  the 
capacity  of  baggage-master,  assumes  the  increased  risk  resulting  from 
an  insufficient  bridge  on  the  line  of  road  over  which  he  runs,  and 
waives  any  claim  npon  the  employer  for  damages,  if  he  has  notice  of 
its  dangerous  character  and  thereafter  voluntarily  continues  in  the 
service.  Louisville,  etc.,  B.  W.  Co.  v.  Sandford,  S65 
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11.  Same. — ComplaiiU. — AU^gaiion  thai  Employee  was  Ignorant  cf  Danger. — 
A  conb plaint  against  a  railroad  company  seeking  to  recover  for  the 
death  of  an  employee,  caused  by  the  fall  of  a  bridge  beneath  the 
train  on  which  he  was  employed,  which  it  is  alleged  the  defendant  had 
permitted  to  become  unsafe,  is  bad  unless  it  is  averred  that  the  in- 
testate was  ignorant  of  the  unsafe  condition  of  the  bridge.  lb, 

12.  Negligence. — Common  Carrier. — Injury  to  Passenger. — Pre-existing  Disease. 
— The  right  of  a  passenger  to  recover  for  an  injury  caused  by  the 
negligence  of  a  railroad  company  is  not  impaired  by  the  fact  thai 
he  was  afflicted  with  Bright's  disease  at  the  time  he  was  injured. 

Louisville,  etc.,  B,  W.  Co.  v.  iSnyder,  4^5 

13.  Same. — Degree  of  Care  Required  of  Carried'. — Carriei's  are  bound  to  use 
the  highest  practicable  degree  of  care  to  secure  the  safety  of  pas- 
sengers, and  any  omission  to  exercise  that  degree  of  care  constitutes 
actionable  negligence.  Ih. 

14.  Same. — Presumption  of  Negligence,-— Burden  of  Proof. — The  burden  of 
overcoming  the  presumption  of  negligence  arising  from  evidence  of 
tlie  occurrence  of  an  accident  and  injury  to  a  passenger,  is  upon  the 
carrier.  Ih. 

15.  Same. — Bridges. — Conslraetion  and  Maintenance. — Inspection. — A.  carrier, 
in  the  construction  and  maintenance  of  its  bridges,  can  not  rest  upon 
the  reputation  of  manufacturers  and  the  external  appearance  of  ma- 
terials. It  is  bound  to  test  and  inspect  such  materials  before  they 
are  put  in  place,  and  also  from  time  to  time  during  their  use.         Ih, 

16.  Dvjty  to  P'ovide  Safe  Machinery. — lAahility  to  Employee. — It  is  the  duty 
of  a  railroad  company  to  provide  and  maintain  reasonably  safe  and 
suitable  cars  and  other  appliances  for  its  employees  to  work  with, 
and  a  failure  to  discharge  this  duty,  no  matter  to  whom  the  company 
may  have  committed  its  performance,  renders  the  company  liable  to  an 
employee  who  is  injured  without  his  fault. 

Cincinnati^  etc.,  R,  B.  Co,  v.  McMuUen,  4S9 

17.  Same, — Fellow  Servants. — Car  Inspector  and  Trainmen, — A  car  inspector, 
in  the  employment  of  a  railroad  company,  upon  whom  is  enjoined  the 
duty  of  inspecting  the  company's  cars,  is  not  a  co-employee  of  a 
brakeman,  or  of  a  conductor  of  a  freight  train  who,  in  the  line  of 
his  service,  is  discharging  the  duties  of  brakeman,  within  the  mean- 
ing of  the  common  law  rule  exempting  a  master  from  liability  for  the 
negligence  of  a  fellow  servant.  "  lb. 

18.  Same, — Freight  Conductor, — Inspection  of  Oars. —  Presumption. — There  is 
no  legal  presumption  that  it  is  the  duty  of  the  conductor  of  a  freight 
train  to  inspect  the  cars  and  machinery  of  his  train,  or  that  he 
is  chargeable  with  negligence  for  using  unsafe  cars  if  the  defect  was 
such  that  it  might  have  been  discovered  by  inspection.  Ib^ 

19.  Same. — Evidence, — Bules  of  Company. — Parol  evidence  that  it  was  the 
duty  of  a  freight  train  conductor  on  the  defendant's  road  to  inspect 
the  couplings  and  brakes  connected  with  his  train,  is  not  admissiole, 
in  the  absence  of  a  showing  that  such  duty  was  not  prescribed  by 
a  written  or  printed  rule  duly  adopted  and  promulgated.  lb. 

20.  Same. — Rules  of  Another  Company. — The  rules  of  another  separate  and 
apparently  independent  railroad  company  are  not  competent  evidence 
to  show  the  duties  of  a  conductor  on  the  defendant's  road,  until  it  is 
shown  by  competent  evidence  that  they  had  been  adopted  and  promul- 
gated as  the  rules  of  the  defendant.  lb. 

21.  Same. — Instruction  to  Jwy. — Province  of  Court. — It  is  not  the  province  of 
the  court  to  say  to  the  jury  as  matter  of  law,  in  an  action  for  damages, 
what  facts  and  circumstances  are  sufficient  to  show  that  the  death 
of  the  plaintiff' 's  intestate  was  caused  by  defective  machinery.        lb. 
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22.  Same, — Gii^uvistantial  Evidence  of  Injury, — If,  from  all  the  facts  and  cir- 
cumstances proved  in  the  case,  the  inference  arises  that  the  deceased 
was  exercising  proper  care,  and  that  his  death  was  caue>ed  while 
using  a  defective  brake  on  one  of  his  emplojer's  cars,  a  recovery  is 
justified,  even  though  no  direct  evidence  is  given  by  persons  who  saw 
the  accident.  lb, 

23.  Unlawful  Entry  Upon  Land. — Injunction, — Where  a  railroad  company 
is  about  to  enter  upon  and  take  permanent  possession  of  land,  without 
first  having  acquired  the  right  to  do  so,  and  without  making  com- 
pensation, injunction  may  be  maintained  by  the  land-owner. 

Lake  Erie,  etc,  R.  W.  Co.  v.  Michenevj  4^5 

24.  Same, — Right  of  Way, — Release, — Limitation  of  Width, — "Where  a  rail- 
road company,  by  its  charter,  is  authorized  to  acquire  a  right  of  way 
eighty  feet  wide,  but  accepts  from  a  land-owner  a  release  expressly 
limiting  the  right  of  way  across  his  lan$i  to  twenty -five  feet,  it  can  not 
thereafter  in  the  absence  of  a  further  grant,  assert  a  claim  to  a  greater 
width,  unless  it  has  acquired  title  by  adverse  occupancy,  or  unless  it 
has  entered  upon  the  land  and  occupied  it  under  such  circumstances 
that  the  owner  is  estopped  from  reclaiming  possession.  lb, 

25.  Same. — Estoppel, — The  fact  that  a  land-owner  gave  permission  to  a 
railroad  company  to  occupy,  during  his  pleasure,  certain  ground  adja- 
cent to  the  right  of  way,  with  a  turn-table  and  water-tank,  does  not 
estop  him  or  his  grantees,  after  the  company  has  abandoned  the 
ground  so  occupied,  from  asserting  title  when  such  company  subse- 
quently attempts  to  retake  possession,  not  only  of  the  parcel  formerly 
occupied,  but  also  of  a  strip  of  a  defined  width  across  the  entire  tract. 

lb, 

26.  Consolidation, — lAabiHty  of  New  Company  for  Antecedent  Debts, — Where  a 
consolidation  of  railroad  companies  takes  place,  in  pursuance  of  the 
statute,  the  corporation  into  which  the  original  companies  are  so 
merged  becomes  liable  for  all  the  valid  debts  and  obligations  of  the 
consolidated  companies,  and  a  judgment  in  personam  may  be  rendered 
against  it  therefor.  Louisvillej  ete.,  R,  W,  Co,  v.  Boney,  601 

27.  Same. — Ezeeution. —  Whctt  May  Not  be  Sold, — Neither  the  franchise  and 
privileges  of  a  railroad  company,  nor  any  lands,  easements,  or  things 
essential  to  the  existence  of  the  corporation,  or  necessary  to  the  en- 
joyment of  its  franchise,  can  be  sold  on  execution  or  order  of  court  to 
satisfy  a  judgment  at  law  against  it.  Aliter,  as  to  locomotives,  cars 
and  other  personal  property.  26. 

28.  Same, — Contractor, — Lien, — Ehiforcement, — A  contractor  for  the  construc- 
tion of  a  road-bed  for  a  railroad  company  acquires,  under  the  statute, 
a  lien  upon  so  much  of  the  road-bed  as  is  constructed  by  him,  which 
may  be  foreclosed ;  but  there  is  no  statutory  provision  for  the  sale  of 
the  road  as  an  entirety,  or  the  franchise,  or  anything  that  would  de- 
stroy or  impair  the  use  of  the  franchise,  and  while  the  corporation  re- 
mains solvent  payment  must  be  enforced  out  of  other  property  or 
funds  in  such  appropriate  manner  as  a  court  of  equity  may  deter- 
mine, lb, 

REAL  ESTATE. 

See  Appeal  Bokd;  Decedents'  Estates,  10  to  14;  Deed;  Dbscekt; 
Drainage;  Emblements;  Evidence,  1, 6 ;  Fixtures ;  Fraudulent 
Conveyance  ;  Guardian  and  Ward,  2 ;  Married  Woman,  1 ;  Mis- 
take; Mortgage;  Partition;  Principal  and  Surety ;  Quieting 
Title;  Railroad,  23  to  25;  School  Fund  Mortgage;  Statute  of 
Limitations;  Subrogation;  Swamp  Land;  Trust  and  Trustee, 
2,  3;  Vendor  and  Purchaser. 

.  1.   lAen  Created  by  Will, — Notice  to  Purchaser, — A  purchaser  of  real  estate  is 
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chargeable  with  knowledge  of  a  lien  created  thereon  by  a  will  which 
constitutes  a  link  in  his  chain  of  title.  Manifold  v.  Jones,  212 

2.  Sf3.mt^ — £xeeutor. — Charge  Upon  Land, — Extinguishment, — Innocent  Pur- 
chaser,—  Where  a  testator  devises  land  charged  with  the  payment  by 
the  devisee  of  a  sum  of  money  to  his  estate,  within  a  certain  time,  and 
the  devisee,  as  executor  of  the  will,  charges  himself  with  the  sum  to 
be  paid  by  him,  the  charge  on  the  land  will  be  regarded  as  paid  and 
extinguished  as  to  subsequent  good-faith  purchasers.  lb. 

3.  Same. — Settlement  tcith  Besiduary  Legatee. — Acqitittance.^~A  settlement 
between  the  devisee  executor  and  the  residuary  legatee  of  the  tes- 
tator's personal  property,  wherein  the  latter  executes  an  acquittance 
for  the  amount  charged  upon  the  land  devised  to  the  testator,  extin- 
guishes the  lien  as  against  a  subsequent  good-faith  purchaser.        lb. 

4.  Same. — Quieting  Title. — Lien  in  Favor  of  Third  Person. — Where  a  com- 
plaint to  quiet  title  allege^  that  the  plaintiff  is  the  owner  of  the  land 
m  fee,  the  defendant  can  not  defeat  the  action  by  merely  setting  up 
an  outstanding  lien  in  favor  of  a  third  person.  /6. 

6.  Sam>e, — Right  of  Heirs  to  Enforce  Lien. — Heirs  or  devisees  can  not  set 
up  and  enforce  a  lien  in  favor  of  a  testator's  estate,  to  defeat  an  action 
by  a  purchaser  to  quiet  title,  at  least  not  without  showing  that  the  ex* 
ecutor  has  neglected  or  refused  to  do  his  duty.  lb. 

6.  Same. — Estate  on  Condition. — Forfeiture, — An  action  to  quiet  title  by 
one  claiming  the  fee  by  conveyance  from  a  devisee  can  not  be  defeated 
by  the  defendants  on  the  ground  that  the  devised  estate  was  upon  con- 
dition subsequent,  unless  they  show  that  they  are  heirs  and  that  they 
still  own  the  reversion,  as  otherwise  they  are  not  entitled  to  enforce 
a  forfeiture.  lb. 

7.  Sam^. — Re-Entry. — Courts  will  not  enforce  a  forfeiture  of  an  estate  upon 
condition  subsequent  where  there  has  been  no  proper  exercise  of  the 
right  of  re-entry.  lb. 

8.  Title. — Proof. — Common  Source. — Where  a  plaintiff  and  defendant  claim 
land  in  controversy  through  a  common  source  of  title,  it  is  sufficient 
for  the  plaintiff  to  deduce  his  title  from  the  common  source. 

Nitehe  v.  Earle,  S70 

9 .  Contract  to  Convey. — Specific  Performance. — Demand. — ^Where  one  who  h as 
contracted  to  convey  real  estate  repudiates  the  contract,  or  denies  the 
right  of  the  other  to  receive  a  deed,  a  demand  for  a  conveyance  is  not 
necessary  before  a  suit  to  enforce  specific  performance. 

Harshman  v.  Mitehellj  S12 

10.  Same. — Defendant  not  Required  to  Make  Demand. — A  party  who  is  brought 
into  court  as  a  defendant  and  challenged  to  litigate  matters  in  contro- 
versy, is  not  required  to  make  a  demand  which  might  be  necessary  if 
he  were  the  moving  party.  lb. 

11.  Same. — Tenant  in  Common, — Right  lo  Specific  Performance  by  Co-  Tenant — 
One  tenant  in  common,  who  has  become  the  owner  by  assignment  of 
a  title- bond  executed  by  himself  and  his  co-tenant,  may,  upon  per- 
forming the  conditions  of  the  bond,  enforce  specific  performance  of  the 
contract  to  convey  against  his  co-tenant.  lb. 

12.  Parol  Contract  of  Exchange. — Performance. — Statute  of  Frauds, — EstoppeL — 
Where  parties  enter  into  a  parol  agreement  to  exchange  part  of  their 
respective  lots  for  the  purpose  of  rectifying  and  straightening  the 
boundary  lines,  and  the  agreement  b  fully  carried  into  effect  and  pos- 
session surrendered,  the  transfer  is  valid,  and  the  parties  are  estopped 
from  asserting  title  to  the  ground  which  they  have  respectively  ex- 
changed. TaU  V.  Foshee,  S2B 
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REAL  ESTATE,  ACTION  TO  RECOVER. 
See  Appeal  Bond. 

RECEIVER. 

1.  iVopei'^y  in  Possession. — Conversion. — Right  to  Sue  for. — A  receiver  has 
sucn  a  special  or  qualified  interest  in  property  of  which  he  obtains 
possession  in  pursuance  of  an  order  of  court  as  entitles  him  to  main- 
tain an  action  for  its  wrongful  taking  and  conversion. 

Kekr  V.  HaU,  405 

2.  Same. — Property  not  in  Possession. — A  receiver  can  not  maintain  an  ac- 
tion for  the  conversion  of  property  of  which  he  has  never  acquired 
possession,  and  as  to  which  he  does  not  show  himself  entitled  to  pos- 
session, beyond  an  averment  that  he  was  directed  by  the  court  to 
take  such  property  into  his  possession,  although  he  alleges  that  it  has 
been  wrongfully  taken  and  converted  by  the  defendant.  lb, 

RECORDING  WRITTEN  INSTRUMENT. 
See  CouirrY  Reoordeb;  Swamp  Land. 

REDEMPTION. 

See  Attorney  and  Client,  3 ;   Contracjt,  6;    Principal  and  Surety 

Promissory  Note,  7 ;  Sheriff's  Sale,  1. 

RENTS. 
See  Appeal  Bond. 

REPEAL  OF  STATUTE. 
See  Costs,  2;  Drainage,  1,  3. 

REPLEVIN. 
See  Evidence,  4 ;  Sale,  5. 

1 .  IS'operty  in  Hands  of  Assignee. — Jurisdiction. — One  against  whom  a  pro- 
ceeding in  replevin  is  brought  in  the  superior  court  of  a  county  can 
not,  while  failing  to  deny  the  allegation  of  the  plaintiff's  owner- 
ship and  his  own  unlawful  detention,  oust  the  jurisdiction  of  that 
court  by  asserting  that  he  holds  the  property  solely  in  the  capacity  of 
assignee  under  the  voluntary  assignment  law,  and  must  be  sued  in 
the  circuit  court.  Martz  v.  PutTiaviy  30:3 

2.  Complaint. — Description. — A  complaint  in  replevin  describing  the  prop- 
erty as  "  one  hundred  bushels  of  wheat  of  the  value  of  $100,  said 
wheat  having  grown  in  and  harvested  on  the  2Sth  and  29th  of  July, 
1885,  having  been  threshed  off  the  following  described  real  estate  and 
the  wlieat  ground  situate  thereon,"  describing  the  real  estate,  is  suf- 
ficient after  verdict  Hall  v.  Durham,  429 

3.  Same. —  Verification  of  Complaint  by  Attorney. — Under  section  1547,  R. 
S.  1881,  a  complaint  in  replevin  need  not  be  verified  by  the  plaintiff 
in  person,  but  it  may  be  verified  by  the  attorney  for  the  plain  tiff,  as 
his  agent.  i&, 

4.  Same, — Mortgage. — Foreclosure. — Purchaser  ai  Sheriff 's  Sale, — Crops. — De- 
mand.— A  purchaser  of  land  at  sheriff's  sale,  under  a  decree  of  fore- 
closure, upon  receiving  a  deed  becomes  entitled  to  the  immediate  pos- 
session of  the  premises,  and  crops  thereafter  sown  and  harvested  by 
the  mortgagor  or  his  lessee,  without  the  purchaser's  consent,  belong  to 
the  latter,  and  he  may  maintain  replevin  therefor  without  first  mak- 
ing a  demand.  lb, 

RES  ADJUDICATA. 

See  Judgment,  7  to  12. 
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RIGHT  OF  WAY. 
See  BAiLBOADy  24. 

SALE. 

See  Decedents'  Estates,  10  Ig  14;  Emblements;  Partition ;  Pabtner- 
SHip ;  School  Fund  Mobtqaoe  ;  Sheriff's  Saus. 

1.  Contract. — Future  Delivery, — Margins, — A  contract  for  the  sale  and  future 
delivery  of  a  commodity  wliich  may  be  procured  in  the  market  at  the 
proper  time,  is  valid,  if  it  is  the  intention  of  the  parties,  or  one  of 
them,  that  the  commodity  shall  actually  be  procured  and  delivered, 
and  this  is  so,  although  money  may  be  deposited,  as  a  margin,  to  se* 
cure  performance  or  as  indemnity  against  loss.    JSondhem  v.  Oiibert,  71 

2.  Same.—Specuiative  Transactions. —  Void  Contracts. — Public  Pbliey. — If  no 
delivery  is  contemplated,  and  the  intention  of  the  parties  is  merely 
to  speculate  on  the  rise  or  fall  of  the  market,  and  adjust  the  account 
between  them  by  paying  or  receiving  the  difierence  between  the  con- 
tract and  current  price,  the  contract  is  against  public  policy  and  void, 

lb 

. 

3.  Delivery  on  Board  Oars. —  Vesting  of  Title, — Execution. — Where  one  con- 
tracts to  furnish  materials  of  a  certain  quality  to  another,  and  to  de- 
liver them  on  board  the  cars  consigned  to  the  latter,  who  is  a  contract- 
or for  a  county  building,  and  who  agrees  to  pay  for  the  materials  so 
agreed  to  be  supplied  if  they  are  accepted  by  the  board  of  commis- 
sioners and  the  architect,  and  materials  are  shipped. in  pursuance  of 
the  contract  to  the  place  of  destination,  where  they  are  levied  on  in 
partial  satisfaction  of  an  execution  against  the  consignee,  the  con- 
signor, if  he  takes  possession  of  the  property  while  still  subject  to  the 
levy,  and  disposes  of  it  for  his  own  benefit,  is  liable  to  the  sheriff  for 
its  value,  it  being  presumed,  as  against  him,  that  the  materials  were 
of  the  kind  which  he  had  contracted  to  furnish,  and  title  having 
vested  in  the  consignee  upon  the  delivery  on  board  the  cars  as  agreed. 

BcehHn  v.  McGary^  ISS 

4.  Ckmtract, — PersoruU  Property. — Selection. — Delivery. —  Vesting  of  Title. — 
'BaiimenL — Where  the  contract  for  the  sale  oi  lumber,  of  a  certain 

quality  and  designated  dimensions,  provides  that  the  seller  shall  saw 
tne  same  and  pile  it  on  sticks  in  his  yard,  subject  to  the  order  of 
the  purchaser  at  any  time,  who  is  to  pay  for  it  when^puton  sticks,  the 
seller  agreeing  to  load  it  on  cars  when  ordered  by  the  puchaser,  and 
in  pursuance  of  the  contract  the  timber  is  sawed,  the  lumber  selected 
and  put  on  sticks  in  the  seller's  yard,  and  paid  for  by  the  purchaser 
as  invoices  are  rendered,  the  title  thereby  passes  to  the  latter,  and  in 
subsequently  loading  the  lumber  upon  the  cars  when  ordered  by  the 
purchaser  the  seller  acts  as  bailee,  and  not  as  owner. 

Marte  v.  Puinam,  S9£ 

6.  Same, — SelHng  Apart  Too  Much. — Rights  cf  PuirduMcr, —  Voiuniary  Assignr 
ment. — Title  ^  Assignee. — Repledn. — If,  in  making  the  selection  of  the 
lumber  according  to  the  contract,  the  vendor  sets  apart  more  than  is 
called  for  by  the  agreement,  and  notifies  the  vendee  that  it  is  so  set 
apart  and  subject  to  his  order,  there  is  a  good  delivery,  and  the  title 
passes  as  to  the  quantity  purchased,  and  the  vendee  has  the  right  to 
take  that  much  and  reiuse  the  balance ;  and  if,  before  the  property 
has  been  removed  by  the  purchaser,  but  after  it  has  been  ordered 
shipped,  the  vendor  makes  an  assignment  of  all  his  property  for  the 
benefit  of  creditors,  the  assignee  acquires  no  title  to  such  property, 
and  the  purchaser  may  maintain  replevin.  76. 

6.  Same, — Postponing  <^  Tide, — Insurance  by  Bailee.— A.  stipulation  in  the 
contract  that  the  seller  should  obtain  insurance  upon  the  lumber 
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while  in  his  yard,  and  be  responsible  for  any  loss  which  might  oc- 
cur prior  to  the  delivery  on  the  cars,  does  not  postpone  the  vesting  of 
the  title,  the  seller,  as  bailee,  having  an  insurable  interest.  lb, 

SCHOOL  f^UND  MORTGAGE. 

Sale, — Injunction, — Secret  V^endor^s  Lien, — Negligence  of  Auditor, — A  com- 
plaint to  enjoin  a  sale  of  land  by  a  county  auditor  to  satisfy  a  school 
fund  mortgage,  which  shows  that  tbe  plaintiff,  after  the  mortgage 
was  executed,  purchased  the  land  under  the  foreclosure  of  a  secret 
vendor's  lien  antedating  the  mortgage,  and  alleges  that  the  plaintiff, 
at  the  time  the  mortgage  was  executed,  held  a  judgment  against  the 
mortgagor,  but  makes  no  claim  of  title  under"  that  judgment,  and 
alleges  further  that  the  auditor  in  taking  the  mortgage  failed  to  re- 
quire an  oath  of  the  mortgagor,  and  a  certificate  of  the  clerk  and  re- 
corder, that  the  land  was  uninc  umbered,  and  also  failed  to  have  the 
property  appraised,  as  provided  by  law,  is  not  sufficient  to  entitle  the 
plaintiff  to  an  injunction  or  to  avoid  the  mortgage.  For  the  com- 
plaint in  full,  see  opinion.  Winstandley  v.  Grim,  3$8 

SET-OFF. 
See  Tort. 

SHERIFF'S  SALE. 

See  Contract,  6 ;  Emblements  ;  Principal  and  Surety  ;  Promissory 

Note,  7 ;  Replevin,  4. 

1.  Venditioni  Exponas  by  Redemptioner, — Mortgtige, —  Wife^s  Rights, — Where 
a  judgment  creditor  redeems  from  a  sale  of  a  husband's  property 
made  under  the  foreclosure  of  a  prior  mortgage,  in  which  the  wife 
joined,  and  afterwards  procures  a  sale  to  be  made  under  his  judgment 
on  a  venditioni  expanoA,  and  obtains  a  sheriff's  deed  to  the  property  un- 
der the  latter  sale,  the  wife  is  not  entitled  to  'have  one-third  oi  the 
property  set  off  to  her  as  contemplated  by  section  2508,  R.  S.  1881,  but 
the  last  sale  is  to  be  regarded,  under  section  773.  as  having  been  made 
upon  the  original  decree,  and  the  title  acquired  thereunder  relates 
back  to  the  date  of  the  mortgage.  Patterson  v.  Rosenthal,  8S 

2.  Personal  Property, — TUk  Taken  by  Purehaser, — The  purchaser  of  per- 
sonal property  at  a  sale  under  execution  takes  only  the  title  and  in- 
terest of  the  judgment  debtor.  Lewark  v.  Carter^  iiOG 

3 .  Sam&, — Defective  Title, — Liability  of  Sheriff, — There  is  no  warranty  in 
judicial  sales,  and  if  the  sheriff  sells  personal  property  in  good  faith, 
he  is  not  responsible  to  the  purchaser  for  any  defect  in  the  title.     lb. 

4.  Same, — Liability  of  Execution  Plaintiff, — Representations  of  Deputy  Sheriff. 
— Representations  by  a  deputy  sheriff  at  the  time  of  selling  personal 

Jiroperty  that  the  title  is  good,  will  not  render  the  execution  plaintiff 
iable  to  a  purchaser,  upon  a  failure  of  title,  unless  the  representa- 
tions were  made  by  his  procurement.  lb, 

6.  Same. — Sheriff  *8  Liability  for  Representations  of  Deputy. — A  sheriff  is  not 
liable  to  a  purchaser,  on  account  of  representations  made  by  his 
deputy  as  to  title,  where  the  statements  are  made  in  good  faith  in 
the  belief  that  they  are  true,  as  in  such  case  there  is  no  fraud.        Ib^ 

6.  Same. — Duty  and  Authority  of  Deputy. — Statements  made  by  a  deputy 
sheriff  concerning  the  title  to  property  offered  for  sale  on  execution, 
are  outside  of  his  duty  and  authority.  lb, 

SIDEWALK. 
See  Bicycle  ;  Municipal  Ck)RPOBATiON,  6. 

SLANDER. 
See  Libel. 
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SPECIAL  FINDING. 
See  iNSTKUcnoNS  to  Juby,  2. 

1.  Exception  to  Cojieluswna  of  Law. — Admission  as  to  Facts. — A  party  by  ex- 
cepting to  conclusions  of  law  drawn  by  the  court  from  a  special  find- 
ing of  facts,  admits  that  the  finding  is  full  and  correct. 

StaUy  ex  rd.,  v.  Vogd,  188 

2.  Saine. — Heading. — Supreme  Court. — Practice. — Where  a  plaintiff's  case 
must  stand  or  fall  by  the  facts  specially  found  by  the  court,  and  ad- 
mitted to  be  correctly  found,  an  alleged  error  in  overruling  a  demur- 
rer to  an  answer  will  not  be  considered  on  appeal.  lb. 

3.  Fart  of  Record. — A  special  finding  made  by  the  court  upon  the  request 
of  the  parties  becomes  a  part  of  the  record,  without  more. 

Wilson  V.  BtieU,  S15 

4.  JRequirements  of. — Every  fact  necessary  to  the  plaintiff's  recovery  must 
be  found  and  stated  m  the  special  finding,  or  the  judgment  must  be 
for  the  defendant.  Kehr  v.  Mall,  405 

6.  Same, — Insufficient  ComplainL — Where  the  acts  specially  found  relate 
to  a  paragraph  of  complaint  which  is  bad,  a  judgment  rendered 
thereon  for  the  plaintiff  will  be  reversed.  lb. 

SPECIAL  JUDGE. 
See  Chakoe  of  Judge. 

SPECIFIC  PERFORMANCE. 
See  Real  Estate,  9  to  11. 

STATE  COMITY. 
See  Deposition. 

STATUTE. 
See  Constitution Aii  Law,  1,  2;  Decedents*  Estates,  2;  Taxes,  1. 

STATUTE  CONSTRUED. 

See  Bicycle,  2;  Change  of  Judge;  County  Cohmissionebs ;  Criminal 
Law,  1,  2,  4,  13,  14,  20:  Damages;  Decedents'  Estates,  16, 17; 
Descent  ;  Mandamus  ;  Taxes,  4,  6,  7 ;  Will,  1,  4. 

STATUTE  OF  FRAUDS. 
See  Contract,  6 ;  Promissory  Note,  7 ;  Real  Estate,  12. 

STATUTE  OF  LIMITATIONS. 
See  Mortgage,  4 ;  Quieting  Title,  2 ;  Trust  and  Trustee,  1. 

1.  Quieting  Title. —  An  answer  pleading  the  fifteen  years  statute  of  limita- 
tions in  bar  of  a  suit  to  quiet  title  to  real  estate  is  good. 

Boyse  y.  HSimbaugfi,  5S9 

2.  Same. — Coverture. — Infancy. — A  reply  of  coverture  to  an  answer  plead- 
ing the  statute  of  limitations  in  bar  of  a  suit  to  quiet  title  is  bad ;  so 
is  a  reply  of  the  plaintiff's  infancy  when  the  cause  of  action  accrued, 
marriage  during  non-age  and  continued  coverture.  lb, 

3.  Same. — Adverse  Possession. — Neither  a  suit  to  quiet  title  nor  an  action 
for  partition  can  be  maintained  by  plaintiffs,  the  youngest  of  whom 
is  thirty-five  years  old,  where  it  appears  that  the  defendants  and  their 
grantors  have  been  in  the  exclusive  and  continuous  possession  of  the 
real  estate  for  more  than  twenty  years,  under  a  claim  of  title,  as  in 
such  case  both  proceedings  are  barred.  Ik 

4.  Same. — Non-Residence  of  Plaintiff. —  Running  of  Statute  not  Stayed.— 
The  running  of  the  statute  of  limitations  against  a  plaintiff  is  not 
stayed  during  the  time  he  may  be  a  non-resident  of  this  State.       lb. 
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STREET  IMPROVEMENT. 
See  Vendor  and  Purchaser. 

SUBROGATION. 

See  Principal  aitd  Surety. 

Mortgage. — Judgment, — Saii^ihciion, — FcUseEepreBenlaiums, — Hugbarid  and  Wife, 
— Where  a  husband  and  wife  execute  a  mortgage  upon  the  former's 
real  estate,  which  is  subsequentlj  conveyed  to  the  wife,  who  dies 
shortly  after  a  judgment  of  foreclosure  is  rendered,  leaying  her  hus- 
band and  children  surviving  her,  one  who,  at  the  solicitation  of  the 
husband,  and  upon  his  representation  that  the  title  is  in  him,  and 
without  any  actual  notice  to  the  contrary,  pays  the  amount  of  the 
judgment  rendered  upon  the  mortgage  ana  causes  satisfaction  to  be 
entered,  and  takes  from  the  husband  a  new  note  and  mortgage  for  the 
amount  so  advanced,  is  entitled,  upon  ascertaining  the  facts,  to  have 
the  satisfaction  of  the  judgment  set  aside,  and  to  be  subrogated  to  all 
the  rights  of  the  prior  mortgagee,  without  r^ard  to  the  solvency  or 
insolvency  of  the  mortgagor.  Johnson  v.  Barrett^  551 

SUMMONS, 

Non-Beddeni, — Attendance  at  Ti'voL-- Service  Upon,^^A  person  who  comes 
into  this  State  for  the  purpose  of  testifying  as  a  witness  in  an  action 
in  which  he  is  a  party,  can  not  be  legally  served  with  a  summons  at 
the  suit  of  the  party  plaintiff  in  the  action  he  came  here  to  defend. 
Section  312,  R.  S.  1881,  does  not  apply  to  such  a  case. 

Wilson  V.  Donaldstm,  S56 
SUPREME  COURT. 

See  Affeal  ;  Instructions  to  Jury,  3, 4 ;  Jurisdiction,  2 ;  Pleadino, 

11 ;  Practice,  8;  SpEciAii  Finding,  2,  6. 

1.  Reversal  of  Judgment, — Failure  of  Proof. — A  judgment  will  be  reversed 
where  there  is  an  entire  failure  of  proof  as  to  a  fact  essential  (o  the 
support  of  the  action.  Keiaer  v.  Beam^  SI 

2.  Bill  of  Exceptions. — Failure  to  Stale  thai  it  Contains  aU  the  Evidence. — 
Practice. — Where  a  bill  of  exceptions  does  not  contain  the  statement, 
**  this  is  all  the  evidence  given  in  the  cause,"  or  equivalent  words, 
questions  which  depend  upon  the  evidence  will  not  bie  considered. 

Maitinger  v.  Lake  Shore^  etc,  B.  W.  Co.,  136 

8.  Practice. — Bulings  of  Trial  Court. — Presumptions  in  Favor  <^. — All  rea- 
sonable presumptions  are  indulged  in  favor  of  the  regularity  of  the 
proceedings  of  the  trial  court. 

New  Albany^  etc.,  B.  W.  Co.  v.  Day,  337,  599,  600 

4.  Same. — Questions  Mud  he  Properly  Presented  to  Trial  Court. — Questions 
not  properly  presented  to  the  trial  court  will  not  be  considered  on  ap- 
peal, lb. 

5.  Failure  of  Evidence. — Beversal  of  Judgment. — Practice. — A  judgment  will 
be  reversed  and  a  new  trial  granted  if  there  is  a  failure  of  evidence 
upon  any  material  point.  CDonahvA  v.  Creager,  37;/ 

6.  Diinnissal  of  Appeal. — Effect  as  to  Assignment  of  Cross-Errors. — The  dis- 
missal of  an  appeal  by  the  appellant  does  not  carry  the  case  so  far 
as  it  is  affected  by  an  assignment  of  cross-errors.       Feder  v.  Field,  38G 

1,  Same. — Bight  to  Assign  Cross-Errors. — The  code  makes  no  provision  for 
the  assignment  of  cross-errors  by  the  appellee,  but  the  practice  has 
been  so  long  recognized  that  it  has  become  one  of  the  unwritten  rules 
of  procedure.  76. 

8.  Same. — Consideration  of  Cross-Errors. — While  cross-errors  may  be  as- 
signed the  court  is  not  bound  to  consider  them  in  every  instance;  but 

Vol.  117.— 41 
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where  the  entire  record  and  all  the  parties  are  properly  before  the 
court,  the  appellee  will  be  awarded  amrmative  relief  if  he  »  entitled 
to  it.  lb. 

9.  Same, — Notice. — In  the  absence  of  a  rule  requiring  it,  the  appellee, 
upon  assigning  cross-errors,  is  not  bound  to  give  notice  to  appellants 
who  are  active  parties,  but  notice  may  be  necessary  as  to  persons  who 
do  not  join  in  the  appeal,  or  who  are  in  court  merely  upon  notice 
from  the  appellant.  lb. 

10.  Assignment  of  Error. — Causes  for  New  JHai — Pracliee. — Matters  which 
are  properly  causes  for  a  new  trial,  and  which  should  be  embraced  in 
a  motion  therefor,  can  not  be  independently  assigned  as  errors  in  the 
Supreme  Court  Qiuen  Ins.  Co.  v.  Studdmker  Bros.  Mfg.  Co.,  4^6 

11.  Foim  of  Judgment. — An  objection  to  the  form  of  a  judgment  can  not 
be  made  for  the  first  time  in  the  Supreme  Court.  lb. 

12.  Weight  of  Evidence. — A  judgment  will  not  be  reversed  on  the  mere 
weight  of  the  evidence.  lb. 

13.  Questions  Upon  Exclusion  of  Evidenee. — BUI  of  Exceptions. — Praetvoe. — 
Where  all  the  evidence  is  not  in  the  record,  a  question  relating  to  the 
exclusion  of  evidence  will  not  be  considered,  unless  some  statement 
is  embodied  in  the  bill  of  exceptions  showing  that  the  eyidence  was 
excluded  because  deemed  intrinsically  incompetent. 

Mereer  v.  Corbinj  4^0 

14.  Weight  of  Evidence. — Reversal  of  Judgment. — Practice. — A  judgment  will 
not  be  reversed  upon  the  mere  weight  of  the  evidence. 

Rund  V.  ^pragut^  4^6 

15.  P-eponderance  of  Evidence — The  Supreme  Court  will  not  weigh  evidence 
for  the  purpose  of  determining  the  preponderance.   Ider  v.  Bkmd,  4^7 

16.  Same. — Evidence. — Support  d  Verdict. — However  much  the  evidence  for 
the  successful  party  may  be  contradicted,  it  will  nevertheless,  if  it 
tends  to  support  the  verdict,  be  held  sufficient  on  appeal,  unless  to 
believe  it  would  involve  an  absurd  or  unreasonable  conclusion.    lb. 

SURETY. 

See  Bond;  Judgment,  1,  2;  Mortgage,  8;   Principal  and  Subety; 

PBOMI8SOBY  Note,  7. 

SWAMP  LAND. 

1.  Paieni. — Custodian  of  Records. — Copies. — Evidence. — Section  5628,  R.  8. 
1881,  makes  the  auditor  of  state  the  custodian. of  swampland  rec- 
ords, and  a  copy  of  letters-patent,  properly  authenticated  by  him,  is, 
under  section  462,  admissible  in  evidence.  Nitche  v.  Earle,  270 

2.  Same. — Presumption  thai  Officer  Does  His  Duty. — Courts  take  knowledge 
that  the  secretary  of  state  was  required  by  statute  to  record  letters- 
patent  for  swamp  lands,  and  that  the  custody  of  such  records  was 
transferred  from  the  secretary  to  the  auditor  of  state,  and,  in  the  ab- 
sence of  a  showing  to  the  contrary,  it  will  be  presumed  that  patents 
were  duly  recorded,  and  that  the  records  were  turned  over  to  the  aud- 
itor. 76. 

3.  Same. — Designation  and  Certification  of  Records, — Evidence. — The  books 
in  which  the  secretary  of  state  recorded  patents  were  not  required  to 
be  designated  on  the  outside  as  records  ot  patents,  nor  was  the  secre- 
tary reauired  to  attach  any  certificate  to  the  same,  and  evidence  that 
a  book  irom  which  a  copy  of  a  patent  was  made  was  lacking  in  these 
respects  was  properly  excluded.  lb. 

4.  Same. — Recording  of  Patent. — Swamp  land  patents  issued  by  the  State 
are  not  required  to  be  recorded  in  the  county  where  the  land  is  situ- 
ate, but  they  are  to  be  recorded  in  the  office  of  the  secretary  of  state, 
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and  the  title  of  the  act  providing  for  such  record  is  broad  enough  to 
cover  this  provision.  lb. 

TAXES. 
See  MoBTOAGE,  8 ;  Pabtition,  3. 

1.  Board  ^  EquaHzoHon, — Authorily  to  Change  Valuation  cflndwidual  Prop- 
erty, — ffotice. —  UneonstUutional  Statuie, — -The  statute  of  this  State  as- 
suming to  confer  authority  upon  the  county  board  of  equalization  to 
conclusively  change  the  valuation  placed  upon  property  by  an  indi- 
vidual taxpayer  and  to  add  property  to  his  list,  does  not  provide  for 
notice,  and  is  unconstitutional.  Kuntz  v.  Swnpticmy  1 

2.  Sam/t, — Notice  to  Public  not  Notice  to  IndividtuU, — A  general  notice  to  the 
public,  by  publication  or  posting,  of  the  time,  place  and  purpose  of 
the  meeting  of  the  board  of  equalization,  is  not  such  notice  to  an 
individual  taxpayer  as  is  required  to  authorize  a  change  in  the  val- 
uation of  his  property.  lb. 

3.  Same. —  Unauthorized  Notice  not  Effective. — The  fact  that  the  taxpayer 
actually  has  notice  of  the  proceeding  is  not  sufficient  to  authorize  a 
disposition  of  his  individual  property  rights,  as  notice  must  be  given 
under  a  statute  providing  for  it,  or  it  will  be  unavailing.  lb. 

4.  Wrongful  Aasessment. — InereoAe  cf  Valtuition  by  Auditor. —  Refunding. — A 
county  auditor  has  no  power  to  increase  the  valuation  of  lands  for 
purposes  of  taxation  as  fixed  by  the  assessor  and  the  county  board  of 
equalization,  and  his  action  in  doing  so'  constitutes  such  a  wrongful 
assessment,  within  the  meaning  of  section  5813,  B.  S.  1881,  as  entitles 
a  taxpayer  to  have  the  excess  of  taxes  paid  by  him  thereunder  re- 
funded. Board,  etc,  v.  iSSsnn,  4^0 

6.  Sam€.'---VQluaJtUm  by  Asaesaor  and  Board  of  E^ptaHeation  Conclusive. — The 
valuation  placed  "upon  lands  by  the  assessor  and  the  board  of  equal- 
ization, even  if  too  small,  is  conclusive  upon  the  auditor  and  all  other 
persons,  until  changed  in  some  manner  expressly  authorized  by 
law.  lb. 

6.  False  LisL — Omission  of  JVopcr^v. — Penalty. — One  who  fraudulently 
omits  from  the  tax  list  returned  by  him  money  on  deposit  belonging 
to  him,  is  liable  to  the  pecuniary  penalty  prescribed  by  section  6339, 
R  S.  1881,  which  is  recoverable  in  an  action  in  the  name  of  the  State, 
on  the  relation  of  the  prosecuting  attorney.  Durham  y.  State,  ex  rd.,  477 

7.,  Same. — Separate  Offences. — Criminal  and  Civil  Liability  of  Taxpayer. — The 
offences  defined  by  sections  2150  and  6389,  B.  S.  1881,  in  relation  to 
false  returns  of  property  for  taxation,  are  separate  and  distinct,  the 
one  subjecting  the  taxpayer  to  criminal  prosecution,  and  the  other 
rendering  him  liable  to  a  penalty  recoverable  in  a  civil  action.      lb. 

8.  Same.--Constitutional  Law. — ^The  Constitution  of  this  State,  in  speaking 
of  criminal  prosecutionB,  does  not  refer  to  the  enforcement  of  statutory 
penalties.  Jb. 

TENDER. 

See  Cosm,  1,  3. 

1.  Verdict. —  Waiver. — A  plaintiff  can  not  complain  that  a  verdict  in  his 
favor  is  less  than  a  sum  tendered  by  the  defendant,  where  he  fails  at 
the  trial  to  introduce  any  evidence  of  the  tender. 

Sjpenee  v.  Board,  etc,  67S 

2.  Same. — Instruction  to  Jury. — A  plaintiff  can  not  complain  of  the  failure 
of  the  court  to  instruct  the  jury  to  return  a  verdict  in  his  favor  for 
the  amount  of  a  tender  which  he  contends  was  not  well  pleaded 
and  of  which  no  evidence  was  given  to  the  jury.  R. 
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TITLE. 

See  QxTiETiNO  Title  ;  B ailsoad,  24, 25 ;  Beal  Estate  ;  Beceiveb  ;  fi alb, 
3  to  6 ;  School  Fund  Mortgage  ;  Sheriff's  Sale  ;  Statute  of 
Limitations. 

TOBT. 

See  Jurisdiction,  3. 

Action  for. — DefeTioc — Set-  Off,  —  Counter-  Claim,  —  An  independent  tort  can 
not  be  made  a  defence  against  another  tort,  either  by  way  of  set-off 
or  coanter-claim.  Keller  v.  B,  F.  Goodrich  Co.,  556 

TOWNSHIP. 

Highway, — IlUgai  Expenditures  by  Trustee. —  Beimbursement  of  Toionship  by 
Oovmty. — Action  on  Trustee^s  £ond.^— Although  the  acts  of  a  township 
trustee  in  laying  out  a  highway  and  building  a  bridge  thereon  are 
negligent  and  illegal,  yet  u,  after  the  work  is  done,  the  county  com- 
missioners donate  funds  from  the  county  treasury  which  fully  reim- 
burse the  township  for  all  expenditures  in  opening  the  highway  and 
building  the  bridge,  no  action  can  be  maintained  by  the  township 
on  the  trustee's  bond.  State,  ex  rd.,  y.  Vogd,  18S 

TOWNSHIP  TBUSTEE. 
See  Township. 

TBADE-MABK. 

1.  Lifirvngement, — Injunction, — A  label  containing  the  words  *'  Non-8eciet 
D>ental  Vulcanite,  made  according  to  our  analysis  of  the  Akron 
Dental  Bubber " — the  last  three  words  beine  printed  in  a  different 
colored  ink  from  the  rest  of  the  label,  with  large  type,  and  conspic- 
uously displayed — is  an  infringement  upon  a  trade-mark  containing 
the  words  ''The  Akron  Dental  Bubber,"  and  injunction  will  lie  to 
prevent  its  use.  Keller  v.  B,  F,  Chodrich  Co,,  556 

2.  Same, — Intent  to  Deceive. — Presumption, — Where  a  trade-mark  is  used 
for  the  purpose  of  securing  a  benefit  at  the  expense  of  its  owner,  and 
is  not  used  in  good  faith  for  the  purpose  of  explanation  or  informa- 
tion, the  just  presumption  is  that  the  person  so  using  the  trade-mark 
intends  to  deceive,  and  that  he  will  probably  succeed  in  his  purpose, 
and  the  courts  will  restrain  such  use.  16. 

3.  Same. — Similitude  in  Substantial  Parts, — When  the  similitude  is  in  the 
substantial  parts  of  a  trade-mark  there  is  an  infringement,  and  an 
evasive  attempt  to  hide  the  similarity,  or  a  colorable  explanation, 
which  appears  to  be  made  for  the  purpose  of  escaping  the  effect  of  a 
wrongful  use  of  the  trade-mark,  will  not  defeat  the  owner's  right  to 
an  injunc  Ion.  lb. 

4.  Sam^. — Evidence, — QwdUy  of  Articles. — In  a  contention  as  to  the  in- 
fringement of  a  trade-mark,  evidence  as  to  the  quality  of  the  articles 
manufactured  by  the  respective  parties  is  not  material.  Jb. 

TBUST  AND  TBUSTEE. 

See  Decedents'  Estates,  8 ;  Fraudulent  Conveyance,  1,  5 ;  Guardian 

AND  Ward,  2 ;  Will,  8. 

!•  Conversion. — l^tute  of  Limitations. — Insufficient  Answer. — ^In  an  action 
against  a  trustee  to  compel  an  accounting  and  for  judgment  for  trust 
funds  converted,  an  answer  setting  up  the  statute  of  limitations  in  bar 
of  the  action  and  coupling  with  it  a  special  denial  of  the  defendant's 
trusteeship,  in  support  of  the  plea  of  the  statute,  is  bad. 

Colglazier  v.  CdgUmer,  i60 

2.  Beal  Estate. — Guardian  and  Ward, — Where  a  person  purchases  real  es- 
estate,   pays  one-third  of  the  purchase-money  out  of  funds  in  his 
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hands  as  guardian,  gives  his  individual  notes  secured  bj  mortgage  for 
the  balance,  and  takes  the  title  In  his  own  name,  a  trust  results  in  fa- 
vor of  the  purchaser's  wards  as  to  one-third  of  the  real  ^tate,  and  no 
more.  Hughes  y.  White,  470 

3.  Same, — Ohange  by  Subsequent  2Van«ac^u>fu. — A  trust  in  real  estate  arises 
at  the  inception  of  the  title,  and  depends  upon  the  transaction  as  it 
occurred  up  to  that  time,  it  can  not  be  changed  by  anv  subsequent 
transaction,  except  as  such  transaction  may  throw  light  upon  the 
original.  lb, 

VENDOR'S  LIEN. 

See  School  Fund  Mortqaqe. 

VENDOR  AND  PURCHASER 

See  Deed;  Emblements;  Festubeb;  FBAUDULiarr  Gonyetance;  Real 

Estate. 

Oonmyanee,'— Pending  I^rooeedings  to  Condemn, — QraiUee  Entitled  to  Damr 
ages  Awarded, — Partd  Reservation. — Evidence, — A  purchaser,  to  whom 
city  lots  are  conveyed  by  warranty  deed  while  a  proceeding  to  con- 
demn a  portion  thereof  for  street  purposes  is  pending,  is  entitled  to 
recover  from  the  grantor  any  damages  that  may  be  awarded  in  the  lat- 
ter's  name  and  paid  to  him  by  the  city  by  reason  of  the  condemna- 
tion, and  the  grantor  will  not  be  permitted  to  prove  by  parol  that 
he  reserved  the  damages  at  a  date  prior  to  the  execution  of  the  deed. 

Bailey  v.  Briant,  S62 

VENUE. 

See  Assault  and  Battery,  1 ;  Pleading,  7. 

VERDICT. 

See  Practice,  7 ;  Supreme  Court,  16 ;  Tender. 

1.  Qtneral  a/nd  SpedaL — BMoneilement, — If  there  is  any  reasonable  hypoth- 
esis on  which  the  general  verdict  and  a  special  nnding  can  be  recon- 
ciled, judgment  must  follow  the  general  verdict. 

Grand  Bapids,  etc.,  R.  R,  Co.  v.  EUison,  SS4 

%  When  Court  May  Direct. — If  the  plaintiff's  evidence,  with  all  the  legiti- 
mate inferences  which  a  jury  might  reasonably  draw  from  it,  is  in- 
sufficient to  sustain  a  verdict  in  his  favor,  so  that  the  same,  if  returned, 
would  have  to  be  set  aside,  the  court  may  properly  direct  a  verdict  for 
the  defendant,  without  submitting  the  evidence  to  the  jury ;  other- 
wise not.  Wolfe  V.  McMiUan,  687 

VERIFICATION  OF  PLEADING. 
See  Replevin,  3. 

VESTED  RIGHT. 
See  Benefit  Societt,  5. 

VOLUNTARY  ASSIGNMENT. 
See  Assignment  for  Benefit  of  Creditors;  Replevin,  1 ;  Sale,  5. 

VOLUNTARY  ASSOCIATION. 
See  Benefit  Society. 

WAGERING  CONTRACT. 
See  Contract,  3,  4 ;  Promissory  Note,  1  to  4 ;  Sale,  1,  2. 

WAIVER 

See  Criminal  Law,  7 ;   Jurisdiction,  2 ;    Life  Insurance  ;    Practice, 

10;  Tender. 
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WARDEN  STATE  PRISON. 
See  Mandamus. 

WIDOW. 

See  Decedents'  Estates,  10  to  12 ;  Deed,  4,  5. 

WILL. 
See  Deed,  2;  Real  Estate,  1  to  7. 

1.  Eevocalion. — Contest  After  Probate. — Bond. — Where,  after  a  will  has  been 
admitted  to  probate,  a  verified  complaint  is  filed,  alleging  that  the 
will  had  been  revoked  by  the  execution  of  a  later  will  and  that  its  ad- 
mission to  probate  was  unlawful,  and  praying  that  the  probate  thereof 
be  annulled  and  the  later  will  admitted  to  probate,  such  proceeding 
is,  in  legal  effect,  an  application  to  contest  the  will,  within  the  mean- 
ing of  section  2597,  K.  S.  1881,  and  can  not  be  maintained  unless  a 
bond  is  filed  as  required  by  that  section.  Bums  v.  Travisy  44 

2.  Same, — Estoppel. — The  probate  of  a  former  will  can  not  be  pleaded  in 
estoppel  of  an  application  to  admit  a  later  will  to  probate,  unless  the 
applicant  has  had  such  a  connection  with  the  former  will,  or  the 
probate  proceedings  upon  it,  as  to  estop  him  from  denying  its  validity. 

Jo. 

3.  Same. — Effect  of  I\'obate. — The  ex  parte  probate  of  a  will  ascertains  noth- 
ing but  the  prima  facie  validity  of  the  instrument,  and  that  it  is  seem- 
ingly what  it  purports  to  be  on  its  face.  lb. 

4.  Same. — Revocation, — If  a  will,  duly  subscribed  and  attested,  expressly 
revokes  all  prior  wills  executed  by  the  testator,  it  is  valid  for  that 
purpose,  under  section  2559,  R.  S.  1881,  whether  it  is  effectual  as  a 
testamentary  disposition  of  property  or  not.  lb. 

6.  Same. — Joinder  of  Causes. — It  is  proper  to  join  with  an  application  for 
the  admission  of  a  later  will  to  probate,  a  demand  that  the  probate  of 
a  former  will  be  set  aside.  lb. 

6.  Term  "  Legal  Heirs."—  When  Construed  to  Mean  "  Child  or  Children.'*— 
The  term  **  legal  heirs "  will  be  construed  to  mean  *'  child  or  chil- 
dren "  when  it  clearly  appears  from  the  will  that  the  testator  used  it 
in  that  sense.  Underwood  v.  Bobbins,  308 

7.  Same.- Will  Construed.— Descent.— Kin  of  the  Half-Blood.— A  testetor 
bequeathed  to  his  daughter  a  snm  of  money,  directing  that  it  be  put 
at  interest  and  the  principal  paid  to  hep  when  she  became  twenty- 
one  years  of  aee,  or  tne  day  of  her  marriage ;  "  but  if  she  shonld  die 
without  legal  hell's,  or  before  she  reaches  twenty-one  years,  her  share 
of  my  estate  shall  be  given  by  my  executor  to  my  mother,  brothers 
and  sisters,  or  their  representatives,  share  and  share  alike." 

Heldj  that  the  term  "  legal  heirs  "  was  used  in  its  limited  sense  of  "  child 
or  children,''  and  upon  the  death  of  the  legatee,  an  infant  and  unmar- 
ried, after  the  death  of  the  testator's  mother,  brothers  and  sisters,  the 
children  of  the  latter  are  entitled  to  the  estate  to  the  exclusion  of  the 
legatee's  brother  and  sister  of  the  half-blood.  lb, 

8.  Implied  Trust. — llUffitimale  Children. — Where  property  is  devised  to  a 
wiie  *^  to  use  and  dispose  of  as  she  may  think  best  for  herself  and  my 
children,"  she  takes  it  charged  with  an  implied  trust  for  the  U8e  of 
herself  and  the  testator's  children ;  and  the  word  "  children  "  will  be 
held  to  mean  the  testator's  illegitimate  children  by  the  devisee,  to  the 
exclusion  of  his  legitimate  children  by  a  former  wife,  when  the  cir- 
cumstances show  such  to  have  been  his  intention.  Elliott  v.  EUictt,  380 
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WITNESS. 

See  Cbimiital  Law,  7  to  9;  Deposition;  Non-Resident ;  Summons. 

Examincttion  of. — Leading  Questums. — Unless  it  appears  that  the  trial  court 
abused  its  discretion  in  allowing  leading  questions  to  be  put  to  a  wit- 
ness, a  judgment  will  not  be  reversed  on  that  account. 

Goudy  V.  Werbe,  154 

WORDS  AND  PHRASES. 

Bicycle,  2 ;  Damages;  Supreme  Court,  2;  Will,  6  to  8. 

WRITS  AND  PROCESS. 
See  Mandamus  ;  Summons. 
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